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McDonald  v.  Field 12  P.  R.  213 289 
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McEwan  v.  Milne  ...  289 

McGregor  v.  Scarlett,  7 P.  R.  20 225 

McGugaii  V.  McGiigan 19  A.  R.  56  262 

McKeen  and  Township  of  South  Gower, Re  12  P.  R.  553  355 

McIntosh  V.  Tyhurst 24  U.  C.  R.  443 5 

McLaren  v.  Caldwell 9 P.  R.  118 359 
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McLellan  v.  McKinnon 1 O.  R.  219 238 

McMahon  v.  Lavery 12  P.  B.  62 309 

McMichael  v.  Wilkie  18  A.  R.  464  13,  36 
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Nicholls  V.  Nicholls  

Nichols  V.  Watson 23  Gr.  606 
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O’Shea  v.  O’Shea,  Ex  p.  Tuohy 15  P.  D.  59 
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“ V.  Riley 12P.  R.  98  226 
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Robinson  V.  Harris 14  P.  R.  373  196 
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“ V.  Ross  23  O.  R.  43  384 
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16  W.  R.  69 188 
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L.  R.  4 C.  P.  645  50 


T. 

Tassell  v.  Hallen 

Tate  V.  Globe  Printing  Co 

Taylor  v.  Mostyn 

“ v.  Needham 

“ V.  Wood 
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Underhill  v.  Devereux 2 Wms.  Saunders  at  p.  242  Ed. 

1871  216 
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Venal  v.  Hardy. 
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7 U.  C.  R.  at  p.  571  321 

9 C.  L.  T.  Occ.  N.  310 239 
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6 P.  R.  145  74,  133 
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6P.  R.  31 81 
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9 Times  L.  J.  450,  [1893]  2Q.  B.  183.  474 


A TABLE 


OF 


THE  CONSOLIDATED  RULES,  RULES  OF  THE  ONTARIO 
JUDICATURE  ACT,  1881,  AND  CHANCERY 
GENERAL  ORDERS,  Etc. 

REFERRED  TO  IN  THIS  VOLUME. 


Note. — Where  a Rule,  etc.,  is  mentioned  more  than  once  in  the  same  case 
one  reference  only  is  given. 


G.  O.  Chy.  (1853)  Order  5,  sec.  4 , . 1281  Con.  Rule  245  31 

“ “ AO  sAo  7 “ “ 9m  1 


66 

40,  sec.  7 (1853) . . . 

343 

(( 

259  .. 

1 

66 

77  (25th  August,  1840,) . . 128 

66 

66 

265  . . 

418,  423,  440 

66 

81-2 

20 

66 

6 6 

266  .. 

440 

66 

199 

20 

66 

271  .. 

...  315,  381,  389,  456, 

6 C 

66 

246-7  

20 

458,  464 

66 

271 

336 

66 

271a  . . 

383 

( £ 

66 

349-50  

20 

66 

2716  .. 

(( 

66 

403  

4 

i6 

271/. . 

315,  383 

66 

425  

..  .24,  129 

66 

271(7  . . 

315 

ule 

2, 

0.  J.  A 

252 

66 

66 

274  . . 

1 

131, 

66 

19 

66 

66 

288  .. 

418,  440 

( ; 

429, 

328 

66 

289  .. 

441 

a 

430, 

66 

328 

66 

66 

303  . 

294 

489, 

66 

190 

66 

66 

309  .. 

86 

598, 

66 

343 

66 

66 

315  .. 

295 

JJX. 

Rule  1 

240 

6 6 

66 

317  .. 

294 

£< 

66 

3 

18 

6 6 

66 

318  .. 

301 

cc 

66 

7 

. . 25,  129 

66 

66 

324  .. 

218,  293,  297,  361,  380 

iC 

66 

8 

. . 24,  129 

6 6 

324  (a) 

380 

a 

66 

30  

..  81,312 

66 

66 

328  .. 

12,  361,  415 

ii 

6 6 

30  ss  13 

312 

66 

66 

330  .. 

361 

6C 

66 

35  

267 

66 

6 6 

332  .. 

415 

cc 

66 

40  

267 

66 

359  .. 

254 

6 ( 

6 6 

54  

20 

66 

66 

360  .. 

254 

66 

55  

20 

66 

6 6 

361  .. 

254 

66 

57  

268 

66 

66 

369  .. 

449 

66 

66 

77  

20 

66 

66 

370  .. 

3 

66 

128  

20 

66 

393  .. 

9 

66 

66 

224  

14 

66 

‘‘ 

395  .. 

1 

6 6 

66 

238  

. ...  56,  60 

66 

66 

443  . 

15 

66 

66 

238a 

61 

66 

444... 

54,  446 

6 6 

241  

20 

461  . . 

20 

XXll 


RULES. 


[vOL. 


Coiio  Rule  467.. 18 

“ “ 485 449 

“ “ 487 ......21,  27,130 

“ “ 488.. 280 

“ “ 4S9 130 

“ “ 490..... 130,344 

“ “ 492  281 

“ “ 499  . . 344 

“ “ 506  23 

“ “ 5 0...... 280 

“ “ 536  ....  56 

“ “ 551 . 39 

“ “ 566. . . .27,  126,  142,  340,  473 

“ “ 578  338 

“ “ 578(«)  343 

“ “ 588  142 

“ “ 609  ....429 

“ “ 620  .213 

“ “ 621 214 

“ “ 622  214 

“ “ 641  376 

“ “ 646  449 

“ “ 677  305 

“ “ 678..... 305 

“ “ 682  216 

“ “ 687  214 

“ “ 688  .214 

“ “ 717  219 

“ “ 739  ....17,31,164,332,418 

“ “ 744  332,  382 

“ “ 780  54 

“ “ 782  39,  141 

“ “ 804  . 171 

“ “ 804,  sub-sec.  1 171 

“ “ 804,  “ 2 171 

“ “ 804,  “ 3 171 

“ “ 804,  “ 4 ........  171 

“ “ 807  , 195 

“ “ 813  65 

“ “ 821  453 

“ “ 848  93,  264 

“ “ 849  93,  264 

“ “ 850  93,  267 

“ “ 851  92 

‘‘  “ 854  144,  350 


Con. 

Rule  876  .. 

441 

i € 

a 

886  .. 

214 

i c 

cc 

926  .. 

203,  427,  433 

cc 

tc 

927  . . 

. 10 

cc 

ic 

928  .. 

433 

932  . . . 

203 

C ( 

935  .. . 

247,  353,  372 

(£ 

939  . . . 

46 

940... 

244 

i6 

944  .. 

241 

6 £ 

945  .. . 

...241,  247 

£( 

965  .. . 

160,  163 

6C 

1051  . . . 

U 

1141  ... 

i 6 

1141  (&), 

84 

1147  ... 

362 

it 

i ( 

1153  ... 

151 

( 6 

1157  .. 

250 

1162  ... 

251 

iC 

1163  ... 

244,  248 

tc 

1163(3). 

250 

1164  ... 

250 

€C 

(6 

1166  ... 

.246,  253 

£ ( 

1169  ... 

250 

iC 

CC 

1170  .. . 

.99,  122,  105,  147,  287 

cc 

££ 

1172  . . . 

.99,  122,  105, 147,  274, 
352 

1172 (a) 

123 

<e 

6C 

1180  ... 

286 

it 

£C 

1195  ... 

159 

6 6 

1199  .. 

169 

6 C 

1204  .. 

37 

iC 

iC 

1213  .. 

83 

C6 

Cf 

1219  .. 

145 

€ € 

cc 

1226  (a) 

263 

ii 

66 

1229  .. 

261 

6 6 

1230  .. 

37 

€< 

66 

1242  .. 

64, 326,  388 

i€ 

66 

1245  .. 

52,  325 

66 

1246  .. 

430 

66 

1247  .. 

66 

1250'  .. 

342 

1256  .. 

185 

(£ 

66 

1257  .. 

145 

6C 

6 6 

1260 

43 

ERRATA. 


Page  291,  line  11,  for  “ his  ” read  “her.” 

Page  385,  line  13  from  bottom,  for  “[1893]”  road  “ [1892].” 
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Sparks  v.  Purdy  et  al. 


Costs — Taxation — Allowing  service  of  writ  of  summons  out  of  the  jurisdic- 
tion— Rule  2TJf. — Form  121 — Mortgage  action— Tenant  in  possession  — 
Personal  service  on  infant  heirs  of  mortgagor — Rules  258,  259 — Copy  of 
writ  of  summons,  and  of  pleadings  for  brief — Rule  395. 

Upon  an  appeal  from  the  taxation  of  the  plaintiff’s  costs  of  a mortgage 
action  ; — 

Held,  that  where  the  plaintiff,  before  serving  the  writ  of  summons  on 
defendants  out  of  the  jurisdiction,  obtains  an  order  shortening  the 
time  for  appearance,  he  should  include  in  it  an  order  allowing  the  issue 
of  the  writ  for  service  out  of  the  jurisdiction,  and  should  not  have 
taxed  to  him  the  costs  of  a subsequent  order  allowing  the  service. 

Rule  274  and  Form  121  considered. 

2.  In  a mortgage  action  where  possession  is  claimed,  the  writ  of  summons 
need  not  be  served  personally  on  the  infant  heirs  of  the  mortgagor,  if 
they  are  not  personally  in  possession. 

Rules  258  and  259  considered. 

3.  A writ  of  summons  is  a “pleading  or  other  document”  within  the 
meaning  of  Rule  395,  and  more  than  four  copies  cannot  be  taxed. 

4.  The  provision  of  Rule  395  as  to  four  copies  covers  all  copies  required 
during  litigation  and  extends  to  the  copy  of  pleadings  in  the  brief. 

[June  29,  1^2.— Boyd,  C.] 

An  appeal  by  the  plaintiff  from  the  revision  of  his  costs 
by  Mr.  J.  H.  Thom,  one  of  the  taxing  officers  at  Toronto, 
the  action  being  upon  a mortgage,  for  foreclosure  and  pos- 
session, against  the  widow  and  children  of  the  mortgagor, 
some  of  them  being  infants,  and  a tenant  under  them 
being  in  possession. 

Four  questions  of  principle  were  raised  by  the  appeal. 
1.  The  revising  officer  refused  to  allow  the  plaintiff  the 
costs  of  two  orders  in  respect  of  service  of  the  writ  of 
summons  upon  defendants  out  of  the  jurisdiction.  The 
first  order  was  obtained  by  the  plaintiff  before  serving 
the  writ,  and  it  ordered  that  the  time  for  appearance  and 
defence  should  be  less  than  the  time  prescribed  by  Rule 
276.  The  second  order  was  obtained  by  the  plaintiff  after 
service  on  the  defendants  out  of  the  jurisdiction,  and 
it  allowed  the  service  so  made  as  good  service. 
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Upon  this  point,  the  revising  officer’s  opinion  was  that 
the  Eules  do  not  call  for  an  order  allowing  service  of  a writ 
of  summons  as  precedent  to  signing  judgment  when,  prior 
to  the  service,  an  order  has  been  obtained  for  liberty  to 
issue  a writ  for  service  out  of  the  jurisdiction  ” (Form  121* 
in  appendix  to  Consolidated  Eules)  or  “to  allow  the 
service  ” (Eule  274+). 

2.  The  revising  officer  refused  to  allow  the  plaintiff  the 
costs  of  serving  the  writ  of  summons  on  the  infants  per- 
sonally where  the  official  guardian  was  also  served  on  their 
behalf  He  referred  to  Eules  258  and  259  (a). 

3.  The  revising  officer  refused  to  allow  the  plaintiff  for 
more  than  four  copies  of  the  writ  of  summons,  holding 
that  Eule  395  (5)  applies  to  a writ  of  summons. 

4.  The  revising  officer  refused  to  allow  the  plaintiff  for 
copies  of  the  pleadings  contained  in  counsel’s  brief,  where 
with  the  copies  already  allowed  for  they  amounted  to 
more  than  four : Eule  395. 

* Form  121. — It  is  ordered  that  the  plaintiff  be  at  liberty  to  issue  a writ 
for  service  out  of  the  jurisdiction  against  — And  it  is  further  ordered  that 
the  time  for  appearance  to  the  said  writ  be  within  — days  after  the  ser- 
vice thereof,  etc. 

t Rule  274. — It  shall  not  be  necessary  before  serving  a writ  * * to 

apply  to  the  Court  or  a J udge  to  allow  the  service  ; but  in  case  proof  is 
given  to  the  satisfaction  of  the  Court  or  Judge  that  the  service  was  duly 
made  and  that  the  case  was  a proper  one  for  service  out  of  the  Province 
under  the  preceding  Rules,  the  service  shall  be  allowed. 

(a)  258. — Where  the  action  is  in  respect  of  an  estate  in  which  an  infant 
is  interested,  service  on  the  official  guardian  shall  be  good  service  on  the 
infant  defendant. 

■X-  -Jt  -X-  * * * * 

259. — Where  an  action  is  brought  against  an  infant  defendant  for  the 
recovery  of  lands,  goods,  or  chattels  of  which  he  is  personally  in  posses- 
sion, service  shall  be  made  on  the  infant  personally,  and  one  copy  of  the 
writ  shall  also  be  posted  (prepaid)  to,  or  delivered  at  the  office  of  the 
official  guardian. 

(5)  Rule  395. — Every  pleading  may  be  either  printed  or  written,  or 
partly  printed  and  partly  written,  but  no  more  than  four  copies  of  any 
pleading  or  other  document  are  to  be  allowed  to  any  party  in  a cause  or 
matter,  exclusive  of  the  draft,  but  inclusive  of  all  other  copies  that  may 
be  required  or  made,  in  the  progress  of  the  cause. 
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The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  13th  June,  1892. 

Middleton,  for  the  plaintiff,  supported  the  appeal,  and,  in 
respect  to  his  contention  that  the  writ  of  summons  is  not 
a pleading  or  document  within  the  meaning  of  Rule  395, 
referred  to  the  Ontario  Judicature  Act,  R.  S.  0.  ch.  44,  sec. 
2,  sub-sec.  6,  where  pleading  ” is  defined  ; and  to  Murray 
V.  Stephenson,  19  Q.  B.  D.  60 ; Holmested  and  Langton’s 
J udicature  Act,  p.  3. 

F.  W.  Harcourt,  for  the  infant  defendants,  opposed  the 
appeal. 

Judgment  was  delivered  on  the  29th  June,  1892. 

Boyd,  C. — 1.  The  application  to  shorten  the  time  for 
appearance  in  case  of  service  out  of  the  jurisdiction  is  in 
ease  of  the  plaintiff,  and  he  should  not  make  it  burdensome 
for  the  defendant  by  afterwards  applying  to  have  the 
service  allowed,  at  all  events  if  that  was  the  usual  personal 
service.  The  whole  might  have  been  done  by  one  order 
(see  Form  121  in  appendix),  and  if  so,  more  costs  should  not 
be  allowed  because  a more  expensive  or  circuitous  course 
is  adopted.  The  plaintiff' .should  not  have  the  costs  of  both 
orders,  but  may  elect  which  one  he  will  tax. 

2.  Action  to  foreclose  and  for  possession  against  widow 
and  children  of  mortgagor  with  tenant  under  them  in 
possession.  Personal  service  need  not  be  made  on  the 
infants,  because  they  are  not  personally  in  possession  (see 
Rule  259) ; and  by  Rule  258  service  on  the  official  guardian 
for  all  the  infants  is  good,  where  the  infants  are  interested 
and  not  in  actual  possession.  So  far  as  mere  possession  is 
concerned,  service  on  the  tenant  is  sufficient ; but  for  the 
purposes  of  foreclosure  all  the  surviving  family  of  the 
intestate  mortgagor  must  be  joined  as  defendants. 

3.  Only  four  copies  of  the  writ  of  summons  can  be  taxed  : 
see  Rule  395.  Such  a writ  is  on  occasion  a pleading  : Rule 
370;  and  it  is  always  a “ document vide  Rule  274. 

4.  I think  the  provision  of  the  Rules  as  to  four  copies 
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covers  all  the  copies  required  during  litigation,  and  that 
extends  to  what  goes  into  the  brief.  Such  has  been  the 
interpretation  of  the  officers ; and  such  was  the  express 
direction  hn  the  old  Chancery  Order  403,  from  which  the 
present  Kule  has  sprung. 


Daley  v.  Byrne. 

Pleading — Striking  out — Summary  application — Demurrer- -Seduction — 

Defence. 

A pleading  will  not  be  summarily  struck  out  merely  on  the  ground  that 
it  is  demurrable. 

Glass  V.  Grant,  12  P.  R.  481,  followed. 

Where  the  statement  of  defence  in  an  action  of  seduction  alleged  that  the 
cause  of  action  was  in  another  than  the  plaintiff,  but  did  not  allege 
that  that  other  sought  to  proceed  by  action  : — 

Held,  that  as  there  was  no  authority  expressly  holding  this  defence  to  be 
bad,  it  should  not  be  struck  out ; but  leave  was  given  to  reply  and 
demur. 

[August  2,  1892. — Falconhridge,  J.] 

This  was  an  action  brought  by  Johanna  Daley  for  the 
seduction  of  her  daughter,  Mary  Byrne.  The  plaintih’s 
first  husband,  the  father  of  Mary,  had  died,  and  the  plain- 
tiff had  married  again,  and  at  the  time  of  the  alleged 
seduction  Mary  did  not  reside  with  her  mother,  but  was 
living  out  at  service  with  one  Patrick  Byrne.  The  state- 
ment of  claim  contained  the  usual  allegations,  including 
allegations  of  loss  of  service.  The  statement  of  defence 
contained  the  following  parapraphs  : 

2.  The  defendant  denies  that  the  said  Mary  Byrne  is, 
or  was  at  the  time  of  the  alleged  seduction,  the  servant  of 
the  plaintiff. 

3.  The  defendant  denies  that  the  plaintiff  was  deprived 
of  the  services  of  the  said  Mary  Byrne  in  consequence  of 
the  said  alleged  seduction,  or  that  she  incurred  expense  in 
taking  care  of  the  said  Mary  Byrne,  or  in  and  about  the 
delivery  of  the  said  child. 
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4.  And  the  defendant  says  that  before  the  alleged  seduc- 
tion, the  plaintiff  abandoned  the  said  Mary  Byrne  and 
refused  to  provide  for  and  retain  her  as  an  inmate  of  her 
house,  but  turned  her  out  of  the  same,  and  the  said  Mary 
Byrne  thereby  was  compelled  to  seek  shelter  with,  and  at 
the  time  of  the  said  alleged  seduction  resided  with,  one 
Patrick  Byrne  as  his  servant,  and  she  was  at  the  time  of 
the  said  alleged  seduction,  and  for  a long  time  prior  there- 
to and  afterwards,  the  servant  of  the  said  Byrne  and  not 
of  the  plaintiff. 

5.  The  defendant  says  that  the  said  Byrne  is  a necessary 
and  material  party  as  plaintiff  in  this  action. 

On  the  18th  June,  1892,  a motion  was  made  on  behalf 
of  the  plaintiff  before  Mr.  Winchester,  an  official  referee, 
sitting  for  the  Master  in  Chambers,  to  strike  out  these 
four  paragraphs  of  the  defence,  on  the  ground  that  they 
were  embarrassing  and  badly  pleaded.  The  referee 
ordered  that  the  four  paragraphs  should  be  struck  out. 

The  defendant  appealed  from  this  order,  so  far  as  it 
directed  that  paragraphs  four  and  five  should  be  struck 
out,  and  the  appeal  was  argued  before  Falconbridge,  J., 
in  Chambers,  on  the  29th  June,  1892. 

F.  A.  Anglin,  for  the  appellant.  The  pleas  contained 
in  paragraphs  four  and  five  are  good,  because  two  persons 
cannot  have  an  action  at  the  same  time  against  the  de- 
fendant for  damages  arising  from  the  same  cause  : McIn- 
tosh V.  Tyhurst,  24  U.  C.  R.  443.  The  plea  here  differs 
'from  that  in  James  v.  Hawkins,  25  C.  P.  846,  because 
there  no  cause  of  action  was  alleged  to  exist  in  any  other 
person  than  the  plaintiff* : Meyer  v.  Bell,  13  O.  R.  at  p.  37. 
Even  if  demurrable,  such  plea  should  not  be  struck  out  on 
summary  application  unless  on  all  fours  with  some  plea 
already  adjudged  bad  : Stratford  Gas  Go.  v.  Gordon,  14  P.  R. 
407 ; Glass  v.  Grant,  12  P.  R.  480.  In  no  prior  reported 
case  has  a plea  precisely  the  same  as  this  been  struck  out. 
The  plea  in  James  v.  Hawkins  is  distinguishable  from 
that  in  the  present  case. 
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Watson,  Q.  C.,  for  the  plaintiff.  James  v.  Hawkins  is 
directly  in  point  and  governs  this  case.  The  Master  struck 
this  plea  out  because  under  James  v.  Hawkins  it  was  so 
clearly  bad  as  to  invite  excision.  A Judge  in  Chambers 
should  not  on  appeal  interfere  with  the  Master’s  discre- 
tion. The  Seduction  Act,  R.  S.  0.  ch.  58,  clearly  gives  the 
right  of  action  in  this  case  to  the  mother,  otherwise  there 
might  be  no  relief  against  the  defendant,  should  the  per- 
son with  whom  the  girl  resides  not  be  adverse  to  the 
defendant. 

Judgment  was  given  on  the  2nd  August,  1892. 

Falconbridge,  J. — There  is  no  authority  expressly  hold- 
ing to  be  bad  a defence  precisely  similar  in  terms  to  this. 
The  fourth  and  fifth  paragraphs  allege  a cause  of  action  in 
one  Patrick  Byrne  as  master.  They  do  not  allege  that 
Patrick  Byrne  seeks  to  proceed  by  action,  and  it  may  well 
be  that,  as  the  Chancellor  says  in  Glass  v.  Grant,  12  P.  R. 
480,  I should  not  be  disposed  to  uphold  the  defence  com- 
plained of  on  demurrer  ; ” but,  as  he  goes  on  to  say,  “that 
does  not  appear  to  me  to  be  a sufficient  reason  for  expung- 
ing it  from  the  record.” 

Upon  the  principles  laid  down  in  the  case  just  cited, 
and  in  Stratford  Gas  Go.  v.  Gordon,  14  P.  R.  407,  the  order 
appealed  from  was  not  a proper  one  to  be  made,  and  it 
will  be  set  aside  with  costs  here  and  below,  to  be  costs  to 
defendant  in  any  event  of  the  cause. 

I give  the  plaintiff  leave  to  reply  and  demur  if  he  is  so 
advised. 

The  issues  of  fact  and  law  will,  in  that  event,  go  down 
for  trial  together  before  the  trial  Judge  at  the  Assizes. 
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Re  Helps  Estate. 

Trusts  and  trustees — Trustee  under  will — Appointment  hy  Court  of  new 
trustee — Security. 

A new  trustee  appointed  by  the  Court  in  the  place  of  one  appointed  by 

will  is  not  required  to  give  security  for  the  due  performance  of  the 

trusts. 

O'Hara  v.  GutTibert,  1 Ch.  Chamb.  R.  304,  followed. 

[September  26,  1892. — Ferguson,  J.] 

Petition  by  Robert  Dennison  for  his  removal  from  the 
oflSce  of  trustee  under  a will. 

The  petition  was  presented  before  Ferguson,  J.,  in  Court 
on  the  14th  September,  1892. 

Garroiu,  Q.  C.,  for  the  petitioner. 

J.  Hosldn,  Q.  C.,  for  the  infant  respondents. 

E.  L.  Dickinson,  for  the  adult  respondents. 

At  the  hearing  an  order  was  made  granting  the  prayer 
of  the  petition ; but  a question  was  raised  as  to  whether 
the  trustee  to  be  appointed  in  the  room  of  the  petitioner 
should  give  security  ; and  as  to  this  the  learned  Judge 
reserved  his  decision  till  the  26th  September,  1892. 

Ferguson,  J. — The  petition  is  for  the  removal  of  Robert 
Dennison  from  the  office  of  trustee  under  the  will  of  the 
late  Hezekiah  Franklin  Helps.  The  present  trustees  are 
the  said  Robert  Dennison  and  Elizabeth  Wills,  who  was 
the  widow  of  the  said  late  Hezekiah  Franklin  Helps. 
Robert  Dennison  himself  is  the  petitioner.  He  alleges 
that  he  is  old,  and  incapable,  in  a measure  at  least,  of  per- 
forming the  duties  as  such  trustee.  No  objection  was 
raised  or  urged  against  the  removal  of  Mr.  Dennison  and 
the  appointment  of  a trustee  in  his  place  and  stead  ; nor 
was  it  alleged  or  suggested  that  the  application  is  whimsi- 
cal. The  order  was  made  removing  Mr.  Dennison  from 
the  office,  he  passing  his  accounts  in  the  usual  way,  with  a 
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reference  to  the  Master  at  Goderich  to  appoint  a fit  and 
proper  person  in  the  place  and  stead  of  Mr.  Dennison,  the 
removal  not  to  take  effect  until  the  appointment  should  he 
complete ; the  costs  of  and  incidental  to  the  petition  (of  all 
parties)  to  he  out  of  the  estate.  All  this  was  without  any 
objection  whatever. 

A question  was,  however,  raised  as  to  whether  or  not 
the  trustee  to  he  appointed  should  give  security  for  the  due 
performance  of  the  trusts,  etc. 

In  respect  of  this,  Mr.  Garrow  was  to  hand  in  authori- 
ties. This  he  has  now  done,  and  those  authorities  have 
heen  seen  hy  Dr.  Hoskin. 

In  the  case  O'Hara  v.  Cuthhert,  1 Oh.  Chamh.  R.  304,  the 
then  Chancellor  held,  following  Simpson  v.  Burton,  an 
unreported  case,  that  the  Court  had  no  authority  to  com- 
pel the  new  trustees  to  give  security.  In  that  case  the 
decree  referred  it  to  a Judge  in  Chambers  to  appoint  new 
trustees  in  the  place  of  two  executors  and  trustees  under  a 
will,  one  of  whom  had  died  and  other  had  become  insol- 
vent and  left  the  province.  I have  perused  DanielFs  Prac- 
tice and  Lewin  on  Trusts,  as  referred  to  by  Mr.  Garrow  ; 
and  I have  also  consulted  the  rules  and  forms  found  in 
Seton  on  Decrees,  so  far  as  they  relate  to  the  appointment 
of  new  trustees.  These  books  seem  to  me  remarkable  for 
their  silence  on  the  subject  of  security. 

The  case  Keeling  v.  Child,  Finch  360,  referred  to  in  Lewin, 
7th  ed.,  at  p.  725,  is  a case  in  which  the  Court  required  a 
trustee  to  give  security  if  he  continued  in  office.  But  that 
was  a case  in  which  suspicion  was  entertained  that  the 
trustee  would  not  fairly  execute  the  trusts,  and  it  has,  I 
apprehend,  no  application  here. 

The  order  may,  I think,  go  without  any  direction  as  to 
the  trustee  to  be  appointed  giving  security  for  the  due 
execution  of  the  trusts,  or  any  security. 

The  taxing  officer  will,  it  is  apprehended,  allow  the 
present  trustee  costs,  solicitor  and  client,  in  the  usual  way. 

Nothing  has  been  said  as  to  compensation  to  the  out- 
going trustee. 
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Morse  v.  Lamb  et  al. 

Mortgage  action — Default  of  a-ppearance — Noting  pleadings  closed — 
Rule  393. 

By  analogy  to  Rule  393,  where,  in  a mortgage  action  for  foreclosure  or 
sale,  some  of  the  defendants  do  not  appear  to  the  writ  of  summons,  and 
others  do  appear,  against  whom  judgment  cannot  then  be  obtained,  the 
officer  may  note  the  pleadings  closed  as  against  the  former,  and  the 
action  may  be  brought  on  for  judgment  against  them  without  further 
notice  to  them. 

[September  27,  1892. — Boyd,  C.] 

This  was  an  action  upon  a mortgage,  the  plaintiff  claim- 
ing foreclosure,  possession,  and  payment.  There  were  one 
hundred  and  seventy  defendants.  Of  these  only  eight 
appeared. 

The  plaintiff  applied  to  the  Registrar  of  the  Chancery 
Division  upon  praecipe  to  sign  judgment  against  those 
of  the  defendants  who  had  not  appeared,  the  action  not 
being  in  such  a position  that  judgment  could  be  sought 
against  those  of  the  defendants  who  had  appeared. 

The  Registrar  ruled  that  this  could  not  be  done  unless 
the  plaintiff  abandoned  or  discontinued  the  action  as 
against  the  defendants  who  had  appeared. 

On  the  26th  September,  1892,  G.  W.  Kerr,  for  the  plain- 
tiff, moved  before  Boyd,  C.,  in  Chambers,  for  a direction 
to  the  Registrar  to  sign  the  judgment  as  required  by  the 
plaintiff,  or,  in  the  alternative,  for  a direction  to  the  proper 
officer  to  note  the  pleadings  closed  as  against  the  non- 
appearing  defendants. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — By  analogy  to  Rule  393,  I direct  that  the 
officer  is  to  note  that  the  pleadings  are  closed  as  to  the 
parties  who  have  not  appeared,  and  that  the  cause  may  be 
brought  on  as  to  them  without  further  notice  when  judg- 
ment is  sought  in  the  action. 

An  order  to  this  effect  was  pronounced  and  issued. 

2 — VOL.  XV.  o.  P.  R. 
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Charlebois  V.  Great  North-West  Railway  Company. 

Judgment  debtor — Company — Examination  of  officer — Ride  927 — Scope  of 

inquiry. 

The  object  of  the  examination  under  Rule  927  of  an  officer  of  a body- 
corporate,  after  judgment  against  it,  is  to  discover  assets  of  the  com- 
pany or  to  follow  assets  wrongfully  disposed  of,  and  within  this  limit  a 
judgment  creditor  is  entitled  to  full  disclosure  of  the  company’s  con- 
cerns, and  as  a consequence  to  have  access  to  its  books  pertinent  to  that 
inquiry.  The  person  examined  is  to  facilitate  the  examination  by- 
procuring  all  information  in  the  possession  of  the  company  which  he 
himself  has  not  as  an  officer  of  the  company. 

There  is  no  right  to  examine  as  to  dealings  with  stock  which  were  had 
after  it  was  fully  paid  up. 

[September  28,  1892. — Boyd,  C.] 


Motion  by  the  plaintiff  to  commit  Mr.  Codd,  the  presi- 
dent of  the  defendants,  for  unsatisfactory  answers  and 
refusal  to  make  answers  upon  his  examination  as  an 
officer  of  the  defendants,  under  Rule  927,  after  judgment 
recovered  by  the  plaintiff  against  the  defendants. 

The  facts  are  stated  in  the  judgment. 


The  motion  was  argued  before  Boyd,  C.,  in  Chambers,  on 
the  26th  September,  1892. 

H.  S.  Osier,  for  the  plaintiff. 

McMichael,  Q.  C.,  for  the  defendants  and  Mr.  Codd. 

Judgment  was  delivered  on  the  28th  September,  1892. 

Boyd,  C. — Rule  927  provides  for  examination  of  an 
officer  of  a body  corporate  after  judgment  in  respect  of 

I.  The  names  and  residences  of  the  stockholders. 

2.  The  amount  and  particulars  of  stock  held  by  each, 
and  the  amount  paid  thereon. 

3.  As  to  any  and  what  debts  are  owing  to  the  com- 
pany. 

4.  As  to  the  estate  and  effects  of  the  body  corporate. 

5.  As  to  the  disposal  made  of  any  property  since  con- 
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tracting  the  debt  or  liability  in  respect  of  which  judg- 
ment has  been  obtained. 

The  examination  and  books  produced  shew  that  the  com- 
pany’s stock  was  all  paid  up  on  16th  September,  1889, 
after  which  the  stock  ceased  to  be  an  asset  available  to 
creditors. 

Assuming  that  payment  in  full  to  be  valid  (as  the 
scope  of  the  examination  does),  the  after  dealings  with 
and  transfers  of  the  stock  were  not  company  matters 
as  to  which  discovery  could  be  had  under  this  Rule. 
The  object  of  the  examination  is  to  discover  assets 
of  the  company,  or  to  follow  assets  wrongfully  dis- 
posed of  ; and  within  this  limit  the  plaintiff  is  en- 
titled to  full  disclosure  of  the  company’s  concerns,  and 
as  a consequence  to  have  access  to  the  company’s  books 
pertinent  to  that  line  of  inquiry.  The  person  examined 
is  to  facilitate  the  examination  by  procuring  all  infor- 
mation in  the  possession  of  the  company  which  he  himself 
has  not  as  an  officer  of  the  company. 

Applying  these  tests,  I think  that  there  is  no  right  to 
examine  as  to  dealings  with  stock  which  were  had  after  it 
was  fully  paid  up.  That  is  an  affair  in  which  the  com- 
pany is  not  concerned. 

But  the  plaintiff  is  entitled  to  see  the  cash  book  of  the 
company,  and  to  be  informed  further  as  to  the  payment 
for  rails,  and  as  to  the  details  asked  in  question  204.  These 
inquiries  are  pertinent  in  ascertaining  the  estate  and  effects 
of  the  company  as  now  existing,  and  as  disposed  of  since 
the  date  when  the  plaintiff’s  claim  arose. 

No  costs  of  the  present  motion,  which  is  too  large ; and 
with  the  above  direction  the  matter  is  referred  back  for 
further  examination  of  the  president,  who  is  to  attend  at 
his  own  expense. 
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Erdman  V.  Town  of  Walkerton  (No.  2.) 

Parties — Municipal  corporations — Relief  over — Municipal  Act ^ 55  Vic.  ch. 
sec.  531,  sub-sec.  5 — Defendant — Third  party. 

A third  party  is  “ a party  to  the  action  ” within  the  meaning  of  sec.  531, 
sub-sec.  5,  of  the  Municipal  Act,  55  Vic,  ch.  42  ; and  where  a defendant 
municipal  corporation,  under  that  enactment,  seeks  to  have  another 
corporation  or  person  added  as  a party  for  the  purpose  of  enforcing  a 
remedy  over,  such  person  or  corporation  should  be  made  a third  party 
and  not  a defendant,  unless  the  plaintiff  seeks  some  relief  against  such 
added  party  ; and  it  is  improper  to  add  such  party  both  as  a defendant 
and  a third  party. 

[September  10,  1892. — Rose,  J.] 

This  action  was  brought  by  Anna  Erdman,  widow  and 
executrix  of  John  B.  Erdman,  against  the  corporation  of 
the  town  of  Walkerton,  to  recover  damages  for  the  death 
of  John  B.  Erdman,  who  fell  into  a ditch  on  McNabb 
street  in  Walkerton,  and  sustained  injuries  from  which  he 
eventually  died. 

After  the  injury  he  had  himself  brought  an  action  against 
the  corporation,  and  a decision  upon  a question  arising  in 
that  action  is  reported  in  14  P.  R.  467. 

In  the  present  action  the  defendants  made  an  application 
to  the  local  Judge  at  Walkerton  to  add  one  Heughan  as  a 
defendant  or  third  party  under  section  531  of  the  Municipal 
Act,  55  Vic.  ch.  42  (0.),  and  Rules  328  et  seq.,  alleging  that 
Heughan  had  dug  the  ditch  in  question  for  the  purpose  of 
draining  his  cellar ; that  they,  the  defendants,  had  had 
nothing  to  do  with  it,  and  had  in  no  wise  authorized  the 
act ; that  they  had  no  notice  of  it ; and  that  the  ditch  was 
dug  on  the  same  day  on  which  the  deceased  sustained  the 
injuries. 

The  local  J udge  made  an  order  under  the  section  of  the 
Act  and  the  Rules  referred  to  adding  Heughan  both  as  a 
defendant  and  a third  party. 

The  plaintiff  and  Heughan  both  appealed  from  the  order 
of  the  local  Judge,  and  the  appeal  was  argued  before  Rose, 
J.,  in  Chambers,  on  the  10th  September,  1892. 
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W.  H.  Blake,  for  the  plaintiff. 

J.  B.  Holden,  for  Heughan. 

Aylesworth,  Q.  C.,  for  the  defendants,  contended  that  the 
Rules  did  not  govern  a case  of  this  kind,  and  that  section 
531  of  the  Act  clearly  contemplated  the  making  of  a person 
in  the  position  of  Heughan  a defendant  to  the  action. 

Somhra  v.  Moore,  19  A.  R.  144  ; Begg  v.  Ellison,  14  P.  R. 
384  ; and  McMichael  v.  Wilkie,  18  A.  R.  464,  were  referred 
to. 

Judgment  was  given  at  the  conclusion  of  the  argument. 

Rose,  J.,  held  that  it  was  improper  to  make  Heughan 
both  a defendant  and  a third  party  ; that,  as  the  plaintiff 
sought  no  relief  against  Heughan,  he  should  not  be  made 
a defendant ; and  that  the  object  of  the  Act  would  be 
accomplished  by  making  him  a third  party. 

The  learned  Judge  further  held  that  a third  party  was 
“ a party  to  the  action  ” within  the  meaning  of  section  531, 
sub-section  5. 

Order  allowing  the  appeal  and  striking  out  of  the  local 
Judge’s  order  the  portion  adding  Heughan  as  a party 
defendant. 
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McNaB  V.  Macdonnell  ET  AL. 

fVrii  of  summons — Indorsement  of  character  of  'parties — Rule  22If- — Irregu- 
larity-Waiver— Statement  of  claim — Want  of  conformity — Striking 
out — A mendment. 

The  writ  of  summons  was  indorsed  only  with  a claim  for  damages  for 
negligence  and  breach  of  trust  on  the  part  of  the  defendants  in  the  in- 
vestment of  moneys  upon  mortgage.  There  was  no  indorsement  of  the 
character  of  parties.  The  defendants  appeared,  and  the  plaintiff  there- 
upon delivered  a statement  of  claim  in  which  it  was  set  forth  that  the 
plaintiff  was  the  administrator  of  one  who  was  in  her  lifetime  entitled 
to  the  moneys  invested  by  the  defendants.  It  was  shewn  that  one  of 
the  defendants  was  fully  aware  of  all  the  facts  of  the  case,  and  of  the 
capacity  in  which  the  plaintiff  sued. 

Upon  a motion  by  the  defendants  to  strike  out  the  statement  of  claim  as 
embarrassing  in  that  it  did  not  follow  the  writ : — 

Held,  that  the  defendants  by  entering  an  appearance,  instead  of  moving 
against  the  writ,  had  waived  the  irregularity  of  the  plaintiff  in  not 
stating  the  character  of  the  parties,  as  required  by  Rule  224  : — 

Held,  also,  that  as  the  statement  of  claim  shewed  the  character  in  which 
the  plaintiff  was  suing,  it  was  not  necessary  to  amend  the  writ. 

[October  6,  1892,  — The  Master  in  Chambers^ 
[October  11,  1892.— Galt,  C.  J.] 

This  was  a motion  by  the  defendants  for  an  order 
striking  out  the  statement  of  claim  as  embarrassing. 

The  facts  appear  in  the  judgments. 


The  motion  was  argued  before  the  Master  in  Chambers 
on  the  5th  October,  1892. 

Langton,  Q.  C.,  for  the  defendants. 

E.  Taylour  English,  for  the  plaintiff. 


Judgment  was  delivered  on  the  6th  October,  1892. 

The  Master  in  Chambers. — Motion  by  the  defendants 
for  an  order  striking  out  the  statement  of  claim  as  embar- 
rassing,in  that  it  does  not  follow  the  writ  of  summons,  which 
was  not  indorsed  so  as  to  shew  that  the  plaintiff  sued  in  any 
representative  character  or  otherwise  than  as  making  a per- 
sonal claim,  and  as  further  embarrassing  in  making  several 
claims  without  shewing  in  what  representative  or  other 
character  the  same  are  made,  or  for  what  parties  or  persons 
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it  is  claimed  that  the  defendants  are  trustees,  and  because 
the  statement  of  claim  is  in  other  respects  embarrassing. 
The  writ  was  issued  by  the  plaintiff  against  the  defen- 
dants, who  are  solicitors,  on  the  4th  of  April,  1892,  indorsed 
as  follows  : “ The  plaintiff’s  claim  is  for  $2,750  damages 

for  negligence  and  breach  of  trust  on  the  part  of  the  defen- 
dants in  the  investment  of  money  upon  mortgage.”  The 
blank  left  for  the  indorsement  as  to  the  “ character  of 
parties  ” appears  to  have  been  overlooked,  as  it  was  not 
filled  in.  It  does  not  appear  when  the  writ  was  served, 
or  when  the  defendants  appeared  to  it,  but  the  statement 
of  claim  moved  against  was  filed  on  the  1st  September 
last,  and  served  upon  the  defendants’  solicitor  the  follow- 
ing day;  the  notice  of  the  present  motion  was  given  on  the 
8th  September. 

The  statement  of  claim  sets  forth  that  the  plaintiff  is 
administrator  of  the  estate  of  Jessie  McNab,  who  was  in 
her  lifetime  entitled  to  the  moneys  invested  by  the  defen- 
dants in  an  assignment  of  a mortgage,  referred  to  in  such 
statement  of  claim  ; and  the  ground  of  the  motion  to  strike 
out  the  statement  of  claim  is  that  the  statement  of  claim 
is  not  warranted  by  the  indoi’sement  on  the  writ,  the 
difference  being  that  the  plaintiff  claims  as  administrator 
in  the  statement  of  claim,  while  his  claim  on  the  writ  was 
a personal  one.  The  defendants  were  well  aware,  at  the 
time  of  service  of  tlie  writ  upon  them,  that  it  was  irregular 
in  not  stating  the  character  of  the  parties,  as  required  by 
Kule  224  and  Appendix  to  Rules,  part  IL,  sec.  V.  See 
Dixon  V.  Dongan,  Ir.  R.  8 C.  L.  211  (1881.)  But  instead  of 
moving  promptly  to  set  aside  the  said  writ  for  irregularity, 
they  entered  an  appeaiance. 

In  Mulckern  v.  Doerks,  51  L.  T.  N.  S.  429,  it  was  held  that 
a writ  joining  causes  of  action  which  should  not  be  joined 
without  leave  is  an  irregularity,  and  an  appearance  to  such 
a writ  is  a “ fresh  step  ” within  Rule  (Ont.  443),  and  a 
defendant  appearing,  instead  of  applying  to  strike  out  the 
irregularity,  cannot  insist  upon  it.  See  also  Fry  v. 
Moore,  23  Q.  B.  1).  395,  and  Boyle  v.  Backer,  39  Ch.  D.  249. 
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But  even  if  the  defendants  did  not  waive  the  irregu- 
larity, it  has  been  held  that  where  the  statement  of  claim 
shews  the  character  in  which  the  plaintiff  is  suing,  such 
as  on  behalf  of  himself  and  other  creditors,  it  is  not 
necessary  to  amend  the  writ  by  inserting  those  words  : 
Eyre  v.  Cox,  24  W.  R.  317.  See  also  Hynes  v.  Fisher,  4 
0.  R.  at  p.  92. 

In  Large  v.  Large,  W.  N.  1877,  p.  198,  motion  for  judg- 
ment, counsel  for  plaintiff  asked  leave  to  amend  the 
indorsement  on  the  writ  and  the  statement  of  claim  in 
certain  parts.  The  Master  of  the  Rolls  gave  leave  to 
amend  the  statement  of  claim,  and  said  that  when  a state- 
ment of  claim  had  once  been  delivered,  amendment  of  the 
indorsement  on  the  writ  was  unnecessary.  This  was 
followed  by  the  Divisional  Court  (Coleridge,  C.  J.,  and 
Denman,  J.),  in  J ohnson  v.  Palmer,  4 C.  P.  D.  258.  Cole- 
ridge, C.  J.,  said,  at  p.  261 : “ ^ In  this  state  of  things — 

the  writ  mentioning  the  chimney  and  the  statement  of  claim 
something  more — the  cause  was  remitted  to  the  County 
Court  Judge  with  the  proceedings  in  the  superior  Court 
as  far  as  they  had  gone ; and,  of  course,  the  defendant  knew 
to  what  extent  they  had  gone  ^ * and  the  County 

Court  Judge  knew  what  he  had  to  try  when  the  claim  was 
sent  to  him.  Yet  when  the  plaintiff  was  proceeding  to 
prove  his  claim,  he  was  stopped  by  the  County  Court  Judge 
saying  that  he  would  not  look  at  the  claim,  although  it  was 
before  him.  * * He  was  bound  to  try  the  cause  in  the 

state  in  which  it  came  to  him.  * It  is  admitted  that 
at  any  stage  of  the  proceedings  in  the  superior  Court — at 
any  period  and  under  any  circumstances — the  writ  would 
be  immediately  amended  to  suit  the  statement  of  claim. 
The  Master  of  the  Rolls  has  held  in  Large  v.  Large — and  I 
am  glad  of  authority  for  this  sensible  decision — that  there 
is  no  necessity  for  such  an  amendment  when  the  statement 
of  claim  is  there  to  be  looked  at.  So  that  if  the  case  had 
remained  in  the  superior  Court  no  amendment  would  have 
been  necessary.” 

The  learned  authors  of  Holmested  & Langton’s  Jud.  Act 
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and  Rules  of  Practice,  at  p.  280,  under  Rule  243,  state  : 
“ Where  a plaintiff  seeks  to  enforce  a claim  against  the 
separate  estate  of  a married  woman,  the  writ  should  be 
indorsed  with  a claim  for  that  relief.”  Yet  in  Neshitt  v. 
Armstrong,  14  P.R. 366,  Mr.  Justice  MacMahon,  on  an  appeal 
from  an  order  directing  judgment  against  the  separate 
estate  of  a married  woman,  under  Rule  739,  held  that  the 
affidavits  sufficiently  shewed  that  she  had  separate  estate, 
but  allowed  the  plaintiff  to  amend  his  writ  to  shew  that 
she  was  a married  woman,  and  that  the  claim  was  against 
her  separate  estate,  and  gave  the  plaintiff  the  costs  of 
appeal,  as  the  objection  was  merely  technical.  He  referred 
to  Sweetland  v.  Neville,  21  0.  R.  412,  where  the  Chancellor 
amended  the  statement  of  claim  in  the  same  manner  at 
the  trial,  and  directed  judgment  accordingly.  See  also 
Ortner  v.  Fitzgihhon,  50  L.  J.  Ch.  17,  and  Tetley  v.  Griffith, 
36  W.  R.  96. 

Under  the  circumstances,  so  far  as  this  objection  goes, 
1 do  not  consider  it  sufficient  to  entitle  the  defendants  to 
set  aside  the  statement  of  claim  as  embarrassing. 

The  defendant  Macdonnell  has  been  cross-examined  on  his 
affidavit,  and  it  is  evident  from  such  examination  that  he 
is  fully  aware  of  all  the  facts  of  the  case,  and  in  what 
capacity  the  plaintiff  sues  ; if,  however,  the  defendants 
require  further  particulars,  no  doubt  they  can  obtain 
them  upon  examining  the  plaintiff  for  discovery  after  their 
defence  has  been  filed,  as  it  is  not  shewn  that  they  are 
unable  to  defend  in  the  absence  of  such  particulars.  The 
motion  will  be  refused,  but  as  the  plaintiff  has  by  his 
carelessness  contributed  to  the  making  of  the  motion,  he 
will  be  entitled  to  costs  of  the  motion  in  the  cause  only. 

In  addition  to  the  cases  referred  to  above,  1 have  con- 
sidered the  following  : 

The  United  Telephone  Company  Limited  v.  Tasker,  59 
L.  T.  N.  S.  852 ; Weldon  v.  Neal,  19  Q.  B.  D.  394 ; and  the 
cases  mentioned  in  these. 


From  this  decision  the  defendants  appealed,  and  their 
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appeal  was  argued  by  the  same  counsel  before  Galt,  C.  J., 
in  Chambers  on  the  8th  October,  1892. 

Judgment  was  delivered  on  the  11th  October,  1892. 

Galt,  C.  J. — It  is  manifest  from  the  affidavit  and  cross- 
examination  of  the  defendant  Macdonnell  that  he  is  inti- 
mately acquainted  with  the  position  of  the  plaintiff,  as,  in 
fact,  all  the  transactions  out  of  which  this  action  arose 
passed  through  his  own  hands.  On  this  ground,  in  addi- 
tion to  the  reasons  assigned  by  the  learned  Master  in  his 
considered  judgment,  this  motion  is  dismissed,  with  costs 
to  be  costs  in  the  cause  to  the  plaintiff. 


Smith  v.  Houston  et  al. 

Service  of  warrant—  Dispensmg  with — Rules  3,  467 ‘ 

Upon  an  application  in  Chambers  for  an  order  dispensing  with  service  of 
a warrant  and  all  subsequent  proceedings  in  the  Master’s  office  upon 
certain  absent  defendants,  other  defendants  in  the  same  interest  being 
represented  : — 

Held,  by  Meredith,  J. , that  Rule  467  did  not  apply  to  the  case,  and,  as 
the  matter  was  one  in  the  Master’s  discretion,  the  order  should  not  be 
made. 

Leave  being  given  to  renew  the  application  : — 

Held,  by  Boyd,  C.,  that,  in  accordance  with  Rule  3,  the  practice  should 
be  regulated  by  analogy  to  Rule  467,  and  the  order  should  be  made. 

[September  21,  1892. — Meredith,  J.] 
[September  26,  1892. — Boyd,  C.] 

This  was  an  ordinary  mortgage  action,  the  plaintiff 
claiming  a sale  of  the  mortgaged  lands,  etc.  The  defen- 
dants were  the  heirs-at-law  of  the  mortgagor,  who  had  died 
intestate.  Some  of  them  were  lunatics  living  within  the 
jurisdiction  and  represented  by  the  official  guardian; 
others  were  sui  juris  living  within  the  jurisdiction ; and 
others  sui  juris  living  without  the  jurisdiction.  The 
defendants  living  out  of  the  jurisdiction  were  personally 
served  with  the  writ  of  summons  and  statement  of  claim. 


SMITH  V.  HOUSTON. 


19 


XV.] 


hnt  did  not  appear.  The  plaintiff  obtained  a judgment  foi 
sale,  etc.,  service  upon  these  defendants  of  the  notice  of 
motion  therefor  being  dispensed  with  by  the  judgment. 
After  judgment  the  plaintiff  applied  for  and  obtained  an 
order  for  immediate  sale,  and  upon  that  application  service 
upon  these  defendants  was  also  dispensed  with.  The  Master 
to  whom  the  reference  for  sale  was  directed  issued  the 
usual  warrant  to  proceed,  and  the  plaintiff  was  required  to 
serve  it  upon  all  the  defendants. 

The  plaintiff  thereupon  moved  in  Chambers  ex  parte 
(with  the  consent  of  the  official  guardian)  for  an  order 
dispensing  with  the  service  of  the  warrant  and  all  subse- 
quent proceedings  upon  the  defendants  out  of  the  jurisdic- 
tion. 

The  motion  came  before  Meredith,  J.,  in  Chambers,  on 
the  19th  September,  1892. 

Douglas  Armour,  for  the  plaintiff,  relied  on  Rule  467. 


Judgment  was  delivered  on  the  21st  September,  1892. 

Meredith,  J.— The  difficulty  in  this  case,  as  presented 
by  Mr.  Armour,  is  occasioned  by  the  omission  of  the  full 
provisions  of  the  former  Rule  131*  (if  that  Rule  were 
applicable  to  proceedings  in  the  Master’s  office)  from  the 
Rules  now  in  force,  and  the  absence  of  any  plain  course  of 
procedure  where  no  defence  is  made,  Con.  Rule  462*|*,  in 

* Rule  131,  O.  J.  A.  1881. — Every  pleading  or  other  document  required 
to  be  delivered  to  a party,  or  between  parties,  shall  be  delivered  to  the 
solicitor  of  every  party  who  appears  by  a solicitor,  or  to  the  party  if  he 
•<loes  not  appear  by  a solicitor  ; but  if  no  appearance  has  been  entered  for 
any  party,  then  such  pleading  or  document  shall  be  delivered  by  being 
posted  up  in  the  office  from  which  the  writ  of  summons  was  issued. 

+ Con.  Rule  462. — Where  a party  sues  or  defends  in  person,  and  no 
address  for  service  of  such  party  is  written  or  printed  pursuant  to  the 
directions  of  Rules  238  to  240,  or  where  a party  has  ceased  to  have  a 
solicitor,  all  writs,  notices,  orders,  appointments,  warrants,  and  other 
documents,  proceedings,  and  witten  communications,  not  requiring 
personal  service  upon  the  party  to  be  affected  thereby,  shall,  unless  the 
Court  otherwise  directs,  be  deemed  to  be  sufficiently  served  upon  such 
party,  by  posting  up  a copy  in  the  office  in  which  the  proceedings  are 
being  conducted  * * *. 
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its  letter,  extending  only  to  the  case  of  a party  who  has 
appeared  or  taken  some  steps  in  defence.  The  difficulty  is 
one  of  not  infrequent  occurrence  at  different  stages  in  pro- 
gress of  actions  and  matters,  and  in  which  an  appeal  is 
generally  made,  as  here,  to  Con.  Eule  467  * — embodying 
the  former  Chancery  Order  199 — for  relief : see  Dominion 
Bank  v.  Doddridge,  12  P.  R.  655. 

But  under  that  Rule  it  is  “ upon  the  hearing  of  any 
matter  ” that  service  of  the  notice  or  appointment  may  be 
dispensed  with,  or  that  some  other  mode  of  service,  than 
personal,  may  be  ordered.  That  does  not  warrant  this 
application,  but  seems  rather  to  point  to  power  in  the 
referee ; and  under  Rules  54  and  77  the  Master  seems  to 
have  power  expressly  given  to  him  to  do  that  which  is 
here  asked;  and  is  not  precluded  by  Rule  128,  the  parties 
not  being  subsequent  incumbrancers,  so  that,  in  the  absence 
of  any  provision  for  the  making  of  the  order  here,  and  of 
any  precedent  justifying  an  expansion  of  any  of  the  Rules 
to  cover  it,  and  the  Master  seeming  plainly  enough  to  have 
sufficient  express  authority  in  his  discretion  to  dispense 
with  service  of  the  warrant,  I ought  not  to  allow,  but 
must  dismiss,  this  application.  It  ma}^,  however,  be  re- 
newed if  the  applicant  be  at  any  time  able  to  throw  new 
light  upon  the  question. 

See  Holmested’s  Chancery  Orders  246-7,  81-2,  and  349- 
50  ; and  Con.  Rules  241,  461,  462,  54,  55,  77,  and  128  ;; 
Robinson  v.  Whitcomb,  20  Gr.  415. 

On  the  26th  September,  1892,  Douglas  Armour,  for  the 
plaintiff,  renewed  the  application  before  Boyd,  C.,  in 
Chambers,  referring  again  to  Rule  467,  and  also  to  the 
provision  of  Rule  3,  that  “ As  to  all  matters  not  provided 
for  in  these  Rules,  the  practice  is,  as  far  as  may  be,  to  be 
regulated  by  analogy  thereto.” 

* Con,  Rule  467 — Where  it  appears,  upon  the  hearing  of  any  matter, 
that  by  reason  of  absence,  or  for  any  other  sufficient  cause,  the  service  of 
notice  of  the  application  or  of  the  appointment,  cannot  be  made,  or  ought 
to  be  dispensed  with,  such  service  may  be  dispensed  with,  or  any  sub- 
stituted service,  or  notice  by  advertisement,  or  otherwise,  may  be  ordered. 
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F.  W.  Harcourt,  for  the  official  guardian,  consented  to 
the  application. 

Boyd,  C.,  being  satisfied  that  other  parties  in  the  same 
interest  as  the  absent  defendants  would  be  represented 
in  the  Master’s  office,  made  the  order  as  asked  by  the 
plaintiff,  holding  that  the  practice  should  be  regulated  by 
analogy  to  Rule  467. 


Webster  v.  City  of  Toronto. 


’Discovery — Examination  of  officer  of  municipal  corporation — Street  foreman. 

In  an  action  for  damages  for  negligence  in  keeping  a public  way  in  a state 
of  disrepair  : — 

Held,  that  a street  foreman  in  the  employment  of  the  defendants  under 
their  street  commissioner,  the  latter  having  general  supervision  of  the 
roads  and  sidewalks,  was  not  an  officer  examinable  for  discovery  under 
Rule  487. 

Thomas  v.  Grand  Trunk  R.  W.  Co. , 12  C.  L.  T.  Occ . N.  42,  followed. 

[October  27,  \^^%—Galt,  0.  J.] 


Motion  by  the  plaintiff  to  commit  one  Robert  Gray  for 
contempt  in  refusing  to  be  sworn  before  a special  examiner 
upon  an  appointment  for  his  examination  for  discovery 
under  Rule  487,  as  an  officer  of  the  corporation  of  the  city 
of  Toronto,  the  defendants. 

The  action  was  brought  to  recover  damages  for  alleged 
negligence  in  keeping  the  steps  of  the  Parkdale  subway 
in  a state  of  disrepair,  whereby  the  plaintiff  fell  and  sus- 
tained severe  injuries. 

The  plaintiff  examined  the  defendants’  chief  engineer, 
and  also  their  street  commissioner,  for  discovery,  and  then 
took  out  an  appointment  for  the  examination  of  Gray, 
who  was  a district  foreman  employed  by  the  defendants, 
and  who,  the  plaintifi*  alleged,  was  an  officer  of  the  corpo- 
ration, and  the  only  officer  from  whom  discovery  could  be 
obtained. 
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The  motion  was  argued  before  Galt,  C.  J.,  in  Chambers, 
on  the  26th  October,  1892. 

W.  H.  P.  Clement,  for  the  plaintiff. 

H.  M.  Mowat,  for  the  defendants  and  for  Gray,  con- 
tended that  the  latter  was  not  an  officer,  and  that  the 
plaintiff,  having  already  examined  two  officers  proffered 
as  such  by  the  defendants,  was  not  entitled  to  further 
discovery. 

Judgment  was  delivered  on  the  following  day. 

Galt,  C.  J. — The  only  evidence  before  me  respecting 
Gray’s  position  is  contained  in  the  certificate  of  the  special 
examiner  and  in  the  depositions  of  Mr.  Jones,  the  street 
commissioner.  According  to  the  first,  the  witness  declined 
to  be  sworn  “ on  the  ground  that  he  did  not  think  he  ought 
to  be  sworn  in  this  case,  as  he  was  not  an  official  of  the 
city,  and  that  he  was  liable  to  be  discharged  at  any  time 
without  notice.” 

According  to  the  second,  Mr.  Jones  stated  that  “he  had 
general  supervision  of  the  roads  and  sidewalks ; ” and  ac- 
cording to  his  evidence  Robert  Gray  was  the  foreman  under 
him. 

Under  this  state  of  facts,  I consider  this  motion  is  con- 
cluded by  the  judgment  in  the  case  of  Thomas  v.  Grand 
Trunk  R.  W.  Co.,  12  C.  L.  T.  Occ.  N.  42. 

Motion  dismissed  with  costs  to  the  defendants  in  any 
event. 
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Hogaboom  V.  Cox  & Co. 


Discovery — Examination  of  party  in  vacation— Production  of  documents  in 
the  hands  of  a third  person. 

A party  to  an  action  is  not  bound  'to  attend  for  examination  for  dis- 
covery during  vacation. 

Where  a party  to  an  action  referred  in  his  affidavit  on  production  to 
certain  documents  as  being  in  the  hands  of  a third  person,  who  refused 
to  give  them  up  until  paid  certain  charges  which  were  disputed  : — 

Held,  by  the  Master  in  Chambers,  that  the  opposite  party  must  content 
himself  with  inspecting  the  documents  and  taking  copies,  unless  he 
would  agree  to  indemnify  his  opponent  against  the  cost  of  obtaining 
the  documents. 


[September  6,  1892. — The  Master  in  Ghamhers.^ 
[September  15,  1892.— 0.  J.] 

Motion  by  tbe  plaintiff  to  strike  out  the  defence  on  the 
ground  that  the  defendant  Cox  refused  and  neglected  to 
attend  for  examination  and  failed  to  comply  with  an  order 
for  production,  and  for  a further  and  better  affidavit  on 
production,  and  to  require  the  defendant  Cox  to  attend  at 
his  own  expense  and  submit  to  be  examined,  and  to  allow 
the  plaintiff  to  use  in  evidence  at  the  trial  of  this  action, 
under  Rule  506,  the  examination  of  the  defendant  Cox  for 
discovery  taken  before  a special  examiner  on  the  8th  March, 
1890,  in  another  action. 

The  facts  and  arguments  are  referred  to  in  the  judgment 
of  the  Master  in  Chambers,  before  whom  the  motion  was 
argued  on  the  1st  September,  1892. 

Charles  Millar,  for  the  plaintiff. 

A.  Hoskin,  Q.  C.,  for  the  defendants. 

Judgment  was  delivered  on  the  6th  September,  1892. 

The  Master  in  Chambers. — It  was  admitted  in  argu- 
ment that  the  defendant  Cox  was  duly  subpoenaed  to  attend 
for  examination  before  Mr.  Bruce,  special  examiner,  on  the 
26th  July,  1892,  at  11  a.m.,  but  that  he  refused  to  attend 
at  such  time,  his  counsel  contending  before  me  in  answer 
to  the  present  application  that  he  was  not  bound  to  attend 
in  consequence  of  the  appointment  being  returnable  during 
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long  vacation.  In  answer  to  this  objection  the  plaintiff’s 
counsel  referred  to  Gousineau  v.  City  of  London  Fire  his. 
Co., 13  P.  R 36,  where  it  was  decided  that  a taxation  of  costs 
was  properly  held  by  a local  officer  of  the  High  Court  in  long 
vacation  between  the  hours  of  ten  in  the  forenoon  and 
twelve  noon.  In  his  judgment,  at  p.  42,  Armour,  C.  J., 
states  : “ The  offices  of  this  Court  are  to  be  kept  open  dur- 
ing vacation  from  ten  of  the  clock  in  the  forenoon  till  noon 
(see  Rule  8),  and  they  are  so  to  be  kept  open  for  the  pur- 
pose of  business  being  done  therein,  and  there  is  no  prohi- 
bition upon  such  business  as  was  done  in  this  case  being 
done  therein  during  that  time,  and  it  would  be  a great 
public  inconvenience  if  there  were  any  such  prohibition.” 

In  Miller  w. Spencer, 1"^  P.R.  478  (decided  after  Gousineau 
V.  Gity  of  London  Fire  Ins,  Go.),  it  was  held  by  Mr.  Justice 
Ferguson  (after  consultation  with  the  Chancellor)  that  the 
practice  prescribed  by  the  former  Chancery  General  Order 
425,  though  not  expressly  embodied  in  the  Consolidated 
Rules,  ought  still  to  be  followed ; and  that  as  a general  rule 
vacation  operates  as  a suspension  of  all  contentious  business 
except  as  regards  injunctions  and  matters  of  urgency. 

In  Anderson  v.  Thorpe,  12  Gr.  542,  the  late  Chancellor 
VanKoughnet  considered  the  question  very  fully,  and  in  an 
exhaustive  judgment  held  “that  no  proceeding  in  invitum 
could  or  can  be  taken  in  the  Master’s  office  during  the  long 
vacation.”  At  p.  545,  he  stated  : “ The  ordinary  meaning 
of  the  word  ‘ vacation  ’ is  an  intermission  of  proceedings — 
of  ordinary  work.  It  is  true  that  subsequent  orders  pro- 
vide that  vacation  shall  not  count  in  the  time  allowed 
for  certain  proceedings ; but  this  does  not  direct  or  imply 
that  all  or  any  proceedings  may  be  taken  in  vacation.” 

In  Fuller  v.  McLean,  8 P.  R.  549,  the  present  Chancellor 
followed  the  decision  in  Anderson  v.  Thorpe,  and  held 
that  a report  made  by  the  Master  during  the  long  vaca- 
tion, in  contravention  of  General  Order  425  requiring  his 
office  to  be  closed  at  that  time,  was,  as  against  the  defendant, 
who  had  no  notice  of  the  proceedings  in  the  Master’s  oflSce, 
entirely  null  and  void,  and  that  the  objection  was  in  effect 
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as  fatal  as  if  the  report  had  been  made  ex  parte  on  a Sun- 
day or  other  non-juridical  day. 

Chancery  General  Order  425  is  as  follows : “ During 
vacation,  the  Court  will  not  sit,  and  the  offices  thereof  are 
respectively  to  be  closed ; but  the  offices  of  the  Registrar, 
and  Clerk  of  Records  and  Writs  are  to  be  open  for  all  pur- 
poses of  making  applications  for  injunctions  ; and  from  ten 
o’clock  in  the  forenoon  till  twelve  o’clock  noon,  each  day, 
for  such  proceedings  as  do  not  require  the  attendance  of 
the  opposite  party.” 

The  Consolidated  Rules  of  Practice  applying  to  vacation, 
are  numbers  7 and  8.  Rule  7 provides  that,  “ Except  during 
vacations,  * * the  offices  of  the  Supreme  Court,  Court 

of  Appeal,  and  of  the  High  Court  of  Justice  for  Ontario 
and  its  Divisions,  shall  be  kept  open  from  10  a.m.  to  4 
p.m.,”  etc.  Rule  8 provides  that  the  offices  of  the  High 
Court  of  Justice,  and  of  the  Divisions  thereof,  and  of  the 
Court  of  Appeal,  shall  be  kept  open  during  the  long  vaca- 
tion, etc.,  from  10  a.m.  until  12  noon.  It  is  thus  seen 
that,  although  the  offices  of  the  High  Court  of  Justice,  and 
its  Divisions,  and  of  the  Court  of  Appeal,  are  required  to 
be  kept  open  certain  hours  during  vacation,  yet  the  offices 
of  the  Supreme  Court  are  not. 

Special  examiners  are  officers  of  the  Supreme  Court : 
sec.  147,  ch.  44,  R.  S.  0. : and  have  the  powers  formerly 
possessed  by  Masters  Extraordinary  and  Examiners. 

I am,  therefore,  of  opinion  that  the  decision  in  Cousin- 
eau  V.  City  of  London  Fire  Ins.  Go.  does  not  apply  to 
special  examiners,  but  that  the  decisions  in  Miller  v.  Spen- 
cer, and  the  other  cases  referred  to,  apply  ; and  that  the 
defendant  Cox  was  not  bound  to  attend  for  examination 
for  discovery  during  vacation. 

As  to  the  production|by  the  defendant  Cox  of  the  books 
and  papers  referred  to  in  his  affidavit  as  being  in  the  posses- 
sion of  the  liquidators  of  the  Central  Bank,  it  appears  that 
Mr.  Lye  (one  of  the  liquidators)  has  possession  of  such 
books  and  papers,  but  refuses  to  give  them  up  until  he 
is  paid  certain  charges  claimed  by  him  from  the  defendants, 
4 — VOL.  XV.  o.  p.  R. 
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which  are  disputed  by  the  defendants.  The  defendants 
solicitor  offers  to  give  the  plaintiff  a consent  to  inspect 
these  books  and  papers,  and  take  copies  thereof  or  extracts 
therefrom. 

I think  the  plaintiff  must  content  himself  with  this 
offer ; or  if  not  he  must  agree  to  indemnif}^  the  defendants 
against  the  cost  of  obtaining  the  books  and  papers  in  the 
hands  of  Mr.  Lye : Vivian  v.  Little^  11  Q.  B.  D.  370  - 
Lyon  V.  McKay,  10  P.  R.  557  ; Bethell  v.  Casson,  12  W.  R. 
200. 

With  reference  to  the  plaintiff  using  the  evidence  of  the 
defendant  Cox  taken  on  the  8th  March,  1890,  at  the  trial 
of  this  action,  the  defendants’  counsel  makes  no  objection  to 
this  being  done.  No  order  is  therefore  necessary  for  this 
purpose. 

The  applications  will  be  refused  with  costs  in  the  cause 
to  the  defendants. 

The  plaintiff  appealed  from  this  decision,  in  so  far  as  it 
affected  the  examination  of  the  defendant  Cox,  and  the 
appeal  was  argued  before  Galt,  C.  J.,  in  Chambers,  on  the 
14th  September,  1892. 

W.  R.  Riddell,  for  the  plaintiff. 

A.  Hoshin,  Q.  C.,  for  the  defendants. 

Judgment  was  delivered  on  the  following  day. 

Galt,  C.  J. — The  learned  Master  has  given  a considered 
judgment  in  this  case,  in  which  reference  is  made  to  all  the 
decisions  previously  given  ; and  I see  no  reason  whatever 
for  arriving  at  a different  conclusion.  In  my  opinion,  if 
such  proceedings  could  be  taken  in  vacation  as  are  com- 
plained of,  it  would  be  in  the  power  of  any  practitioner  to 
interfere  with  the  vacation  of  another  “learned  friend” 
without  any  justification. 

Motion  dismissed  with  costs,  to  be  costs  in  the  cause  tO’ 
the  defendant  in  any  event. 

[An  appeal  from  this  decision  is  pending  before  the 
Common  Pleas  Divisional  Court.] 
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Coleman  et  al.  v.  City  of  Toronto. 

Discovery — Examination  of  officer  of  municipal  corporation — Medical 
health  officer. 

The  medical  health  officer  of  a municipal  corporation^  though  appointed 
by  the  council  and  paid  by  the  corporation,  is  not  an  officer  of  the  cor- 
poration examinable  for  discovery  under  Rule  487. 

Forsyth  v.  Oanniff,  20  0,  R.  478,  followed. 

[October  24,  1892. — The  Master  in  Chamhers.'\ 
[October  27,  1^02.— Galt,  C.J.] 

Application  by  the  plaintiffs  for  an  order  to  examine 
Dr.  Allen,  the  medical  health  officer  of  the  city  of  Toronto, 
for  discovery,  as  an  officer  of  the  defendants,  the  corpora- 
tion of  the  city  of  Toronto,  under  Rule  487  or  566. 

The  action  was  brought  by  ratepayers  to  restrain  the 
defendants  from  polluting  the  waters  of  Ashbridge’s 
bay. 

In  support  of  the  motion  it  was  shewn  that  Dr.  Allen 
had  been  appointed  by  the  municipal  council  of  the  defen- 
dants as  medical  health  officer  of  the  city  upon  a salary 
paid  by  the  defendants ; that  he  had  acted  and  was  act- 
ing as  such  officer ; and  that  his  duties  were  defined  by 
by-law  No.  2474  passed  by  the  defendants. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  22nd  October,  1892. 

R.  Boulthee,  for  the  plaintiffs,  referred  to  Bogart  v.  Sey- 
mour, 10  O.  R.  322  ; Leitch  v.  Grand  Trunk  R.  W.  Co., 
12  P.  R.  671 ; R.  S.  O.  ch.  184,  sec.  479,  sub-sec.  2. 

H.  M.  Mowat,  for  the  defendants,  contended  that  Dr. 
Allen  was  not  an  officer  of  the  defendants  ; that  they  had 
no  control  over  him ; and  that  as  a corporate  body  they 
did  not  employ  him ; and  referred  to  Re  Mac  fie  v.  Hutchin- 
son, 12  P.  R.  at  p.  179  ; Forsyth  v.  Canniff,  20  0.  R.  478 ; 
Dillon  on  Municipal  Corporations,  4th  ed.,  pp.  1193-1200  ; 
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Wood  on  Master  and  Servant,  2nd  ed.,  pp.  915-927  ; Bray 
on  Discovery,  p.  76. 

Judgment  was  delivered  on  the  24th  October,  1892. 

The  Master  in  Chambers. — I am  of  opinion  that  Dr. 
Allen  is  an  officer  of  the  defendants : see  judgments  in  Re 
Macjie  v.  Hutchinson  of  Kose,  J.,  12  P.  R.  at  p.  174  and  175  ; 
O’Connor,  J.,  at  p.  179  ; Armour,  J.,at  p.  183,  and  Wilson, 
C.  J.,  at  p.  184 ; although  he  is  not  a servant  or  agent.  The 
defendants  would  not  be  responsible  for  his  acts  performed 
by  virtue  of  the  statute ; but  I am  of  opinion  that  is  no 
reason  why  he  should  not  be  examined  for  discovery,  as 
his  examination  is  not  to  be  binding  on  the  defendants. 
In  the  present  case  the  condition  of  Ashbridge’s  bay  from 
a sanitary  point  of  view  is  in  dispute.  It  appears  that 
Dr.  Allen  as  medical  health  officer  has  made  a report 
upon  such  condition.  Of  course,  if  this  report  were  made  at 
the  defendants’  request  in  view  of  the  present  litigation,  it 
may  possibly  be  privileged,  but  that  is  no  reason  for  with- 
holding his  examination  as  to  matters  not  privileged. 

The  Rule  permitting  the  examination  of  an  officer  of  a 
corporate  body  “ is  a remedial  one,”  as  stated  by  Chief  J us- 
tice  Armour  in  Leitch  v.  Grand  Trunk  R.  W.  Co.,  12  P.  R.  at 
p.  672: — “ And  we  are  bound  to  give  it  such  fair,  large,  and 
liberal  construction  and  interpretation  as  will  best  secure  the 
attainment  of  its  object  according  to  its  true  intent,  mean- 
ing, and  spirit.  The  object  of  the  provision  is  to  discover 
the  truth  in  relation  to  the  matters  in  question  in  the 
action,  and  the  examination  ought  to  be  of  such  officers  as 
are  best  able  to  give  information  respecting  such  mat- 
ters.” 

Applying  this  principle  to  the  present  case,  I consider 
that  Dr.  Allen  is  one  of  the  officers  best  able  to  give  infor- 
mation respecting  the  matters  in  question  in  the  action. 

There  is  no  doubt  that  if  Dr.  Allen  was  not  at  all  under 
the  control  of  the  defendants,  I would  hesitate  before  order- 
ing his  attendance  for  examination,  especially  in  view  of  the 
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decision  of  Sir  W.  Page  Wood,  Y.  C.,  in  Prioleau  v.  United 
States  and  Andrew  Johnson,  L.  R.  2 Eq.  659,  where  he  held 
that  the  President  of  the  United  States  had  been  improperly 
made  a defendant  to  the  cross  bill  as  the  person  to  give 
discovery.  At  p.  668  he  said  : Although  it  may  be  true 

that  in  the  Anon.  Case,  1 Yern.  117,  and  in  Dummer  v. 
Corporation  of  Chippenham,  14  Ves.  245,  the  officer  whom 
you  choose  is  selected  from  a body  corporate,  it  is  upon 
this  ground  that  the  body  corporate  is  suing,  and  that  the 
person  selected  is  an  officer  or  agent  of  the  body  corporate, 
a person  under  their  control ; and  inasmuch  as  the  body 
corporate  must  sue  through  the  medium  of  people,  flesh 
and  blood,  and  through  assents  throuorh  whom  communi- 
cation  must  pass : in  order  that  the  suit  of  the  body  corpo* 
rate  may  proceed,  the  Court  says  that  from  these  agents 
the  information  shall  be  derived.  This,  I apprehend,  was 
Sir  J.  Leach’s  view  in  The  Columbian  Government  v. 
Rothschild,  1 Sim.  94.  Now  the  selection  of  the  President 
of  the  United  States  is  open  at  once  to  this  objection,  that 
the  Court  cannot  take  judicial  notice — nor  do  I suppose  it  is 
a matter  of  fact — that  the  United  States’  Government  have 
control  over  their  President  or  can  compel  him  to  produce 
papers  or  the  like,  and  therefore  I cannot  make  any  order 
that  the  proceedings  in  the  original  suit  be  stayed  until 
the  President  has  put  in  his  answer.” 

The  question  is  one  that  is  not  free  from  difficulty,  and 
although  I am  of  opinion  that  the  plaintiffs  should  be  per- 
mitted to  examine  Dr.  Allen  for  discovery,  1 am  not  clear 
that  the  defendants  should  be  in  any  manner  prejudiced 
by  their  doing  so. 

The  order  will  go  for  the  examination  for  discovery 
only ; the  evidence  not  to  be  used  at  the  trial ; the  defen- 
dants to  be  at  liberty  to  take  part  in  the  examination 
without  making  the  examination,  or  any  part  of  it,  evidence 
against  themselves.  The  order  not  to  be  taken  out  for 
two  days  to  enable  the  defendants  to  have  the  opinion  of 
a Judge  upon  the  matter.  Costs  in  the  cause. 
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The  defendants  appealed  from  this  decision,  and  their 
appeal  was  argued  before  Galt,  C.  J.,  in  Chambers,  on  the 
26 bh  October,  1892. 

H.  M.  Mowat,  for  the  defendants. 

R.  Boultbee,  for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

Galt,  C.  J. — I have  carefully  read  the  judgment  of  the 
learned  Master,  which  is  based  on  the  ground  that  the 
medical  health  oflScer  is  an  officer  of  the  corporation,  hav- 
ing been  appointed  by  the  council.  I cannot,  however, 
assent  to  this,  beyond  saying  that  as  respects  his  appoint- 
ment, he  receives  it  from  the  municipality  ; but  in  all  other 
respects  he  is  an  officer  of  the  board  of  health,  and  not  of 
the  corporation,  as  stated  by  me  in  the  case  of  Forsyth  v. 
Canniff,  20  0.  R.  478. 

Appeal  allowed  with  costs  to  the  defendants  in  any 
event. 

[An  appeal  from  this  decision  was  argued  before  the 
Queen’s  Bench  Divisional  Court  (Armour,  C.  J.,  and 
Street,  J.),  on  the  21st  November,  1892.  The  Court 
affirmed  the  decision  of  Galt,  C.  J.,  but  on  somewhat 
different  grounds.] 
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Davidson  et  al.  v.  Gurd. 

Summary  judgment — Rule  739 — Writ  of  summons — Special  indorsement — 
Ride  245 — Action  for  indemnity  against  mortgages — Covenant,  express 
or  implied — Equitable  obligation — Preliminary  contract — Amendment. 

The  plaintiffs  sued  the  defendant  for  moneys  alleged  to  have  been  paid 
by  them  for  interest  upon  certain  mortgages,  and  for  the  principal  due 
under  certain  other  mortgages.  The  writ  of  summons  was  specially 
indorsed  and  contained  a statement  that  the  defendant  was  liable  to 
pay  the  mortgages  by  virtue  of  a certain  covenant  made  by  him  with 
one  T.  on  a certain  date  and  assigned  by  T.  to  the  plaintiffs.  Upon  a 
motion  by  the  plaintiffs  for  summary  judgment  under  Rule  739,  it  ap- 
peared that  the  deed  alleged  to  contain  the  covenant  made  by  the 
■defendant  with  T.  did  not  in  fact  contain  any  express  covenant  to  pay 
the  mortgages,  but  by  it  T.  conveyed  the  lands  in  question  to  the  de- 
fendant “ subject  to  all  mortgages  registered  against  the  lands,”  and 
the  deed  was  not  executed  by  the  defendant.  The  plaintiffs,  however, 
sought  to  support  the  indorsement  by  reference  to  the  preliminary 
contract  between  the  defendant  and  T.,  which  contained  an  offer  to 
assume  and  to  covenant  to  pay  off  the  mortgages  : — 

Held,  that,  although  the  deed  expressed  an  equitable  obligation  by  the 
defendant  to  indemnify  T.,  there  was  no  covenant  in  any  sense;  and 
the  plaintiffs  could  not  invoke  the  benefit  of  the  preliminary  contract, 
for  the  indorsement  must  be  complete  in  itself,  containing  everything 
which  entitles  the  plaintiffs  to  recover  ; and  the  Court  will  not  en- 
courage an  amendment  for  the  purpose  of  upholding  a summary  judg- 
ment. 

Fruhauf  v.  Grosvenor,  8 Times  L.  R.  744,  followed. 

Held,  also,  that  Rule  245,  specifying  the  different  kinds  of  actions  in 
which  writs  may  be  specially  indorsed,  does  not  extend  to  the  case  of 
an  action  upon  an  implied  covenant. 

[September  27,  1892.  — VAe  Master  in  Chambers.] 
[October  11,  1892.— j5oyd,  C.] 

This  action  was  brought  by  Davidson  and  Hay,  mort- 
gagees of  certain  lands,  against  George  Gurd.  The  plain- 
tiffs’ claim  indorsed  on  the  writ  of  summons  was  “ for  the 
«um  of  $2,507.69,  being  principal  and  interest  due  on 
certain  mortgages  for  which  the  defendant  is  liable  by 
virtue  of  a certain  covenant  made  by  him  on  the  10th 
November,  1891,  with  one  Japhet  Tovell,  and  assigned  to 
the  plaintiffs  on  the  20th  day  of  June,  1892.”  Then 
followed  the  particulars  of  the  mortgages  in  question 
shewing  dates,  amounts,  etc.  ; the  first  item  being : “ To 
six  months’  interest  at  seven  per  cent,  on  eighteen  mort- 
gages, amounting  to  $4,500,  dated  12th  November,  1890, 
and  assigned  to  the  North  American  Life  Assurance  Com- 
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pany,  which  the  defendant  agreed  to  pay,  and  which  the 
plaintiffs  have  paid  for  the  use  and  benefit  of  the  defen- 
dant, $157.50;”  the  second  item  being  '‘To  principal 
moneys  due  on  eighteen  mortgages  dated  13th  November,, 
1890,  * * $2,250  ; ” and  the  remaining  items  being 

interest  on  the  $157.50  and  the  $2,250. 

The  defendant  having  entered  an  appearance,  the  plain- 
tiffs made  a summary  application  for  judgment  under  Rule 
739. 

By  the  material  brought  into  Chambers  on  the  applica- 
tion, it  appeared  that  on  the  10th  November,  1891,  Toveli 
conveyed  the  mortgaged  lands  to  the  defendant,  “ subject 
to  all  mortgages  registered  against  the  lands,”  but  the  deed 
of  conveyance  did  not  contain  any  express  covenant  by 
the  defendant  to  pay  the  mortgages,  nor  was  it  executed 
by  the  defendant.  It  appeared,  however,  that  by  the  pre- 
liminary contract  of  purchase  and  sale  between  Toveli  and 
the  defendant,  of  the  27th  December,  1890,  the  defendant 
agreed  “ to  assume  and  to  covenant  to  pay  ” the  mortgages 
in  question. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  24th  September,  1892. 

J,  A.  Paterson,  for  the  plaintiffs. 

F.  E.  Hodgins,  for  the  defendant,  opposed  the  motion, 
on  the  grounds  that  the  writ  of  summons  was  not  suffi- 
ciently indorsed;  that  part  of  the  claim,  viz.,  $157.50  for 
interest,  was  not  liquidated,  and  could  not  possibly  be 
claimed  under  the  assignment  from  Toveli  to  the  plaintiffs; 
and  on  the  further  ground  that  there  was  no  privity  of 
contract  between  the  plaintiffs  and  the  defendant.  He 
referred  to  Thompson  v.  Yorke,*  decided  by  Meredith,  J.,  on 

* In  Thompson  Y.  Yorke,  the  plaintiff  moved  before  Meredith,  J.,  in 
Court  on  the  20th  September,  1892,  for  summary  judgment  under  Rule 
744,  upon  an  affidavit  shewing  that  his  claim  was  for  |530  overdue  upon 
a mortgage  made  by  him  to  Margaret  Hillman,  on®;,12th  March,  1891  ; 
that  the  defendant  was  liable  to  him  in  that  sum  ; that  by  an  agreement 
of  the  29th  September,  1891,  the  defendant  covenanted  with  the  plaintiff 
to  assume  the  payment  of  the  mortgage  ; that  in  pursuance  of  this  agree- 
ment a deed  was  made  and  delivered  by  the  plaintiff  to  the  defendant  on 
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the  22nd  September,  1892 ; McMichael  v.  Wilkie,  18  A.  R. 
464) ; Boyd  v.  Johnston,  19  0.  R.  598  ; Campbell  v.  Robin- 
son, 27  Gr.  634 ; Duncan  v.  N.  S.  Wales  Bank,  6 App.  Gas. 
1 ; Leggott  v.  Barrett,  15  Ch.  D.  306  ; and  Williams  v. 
Balfour,  18  S.  C.  R.  472,  as  to  the  mortgagee  proceeding 
directly  against  the  purchaser  of  the  equity  of  redemption 
to  Gierke  and  Humphry  on  Sales  of  Land,  pp.  354,  355,  as 
to  merger  of  agreement  by  subsequent  conveyance  ; and  to 
Hood  V.  Martin,  9 P.  R.  313,  and  Walker  v.  Hicks,  3 Q.  B. 
D.  8,  as  to  indorsement  on  writ. 


Judgment  was  delivered  on  the  27th  September,  1892. 


The  Master  in  Ghambers. — I have  not  only  carefully 
considered  all  the  cases  referred  to,  but  many  others, 

the  I9th  October,  1891,  whereby  he  conveyed  the  mortgaged  land  to  the 
defendant  subject  to  this  mortgage  inter  alia  ; that  the  principal  money 
secured  by  this  mortgage  became  due  and  payable  on  the  12th  March, 
1892,  together  with  interest,  and  they  were  still  unpaid  ; that  Margaret 
Hillman  was  threatening  proceedings  against  the  plaintiff  to  enforce  pay- 
ment of  the  amount,  etc.  The  writ  of  summons  was  indorsed  : ‘ ‘ The 
plaintiff’s  claim  is  upon  an  agreement  for  exchange  made  between  the 
plaintiff  and  the  defendant,  dated  29th  September,  1891,  and  the  deed 
dated  19th  October,  1891,  made  and  delivered  in  pursuance  of  the  said 
agreement,  by  the  said  plaintiff  to  the  defendant,  of  lot  No.  95  * * 

for  the  sum  of  |530,  being  principal  money  $500,  and  interest  from  12th 
September,  1891,  $30,  owing  upon  a certain  mortgage  dated  12th  March, 
1891,  made  by  the  plaintiff  to  one  Margaret  Hillman  upon  said  lot  No. 
95  ; and  for  all  costs  that  are  now  or  may  hereafter  be  payable  upon  or  in 
respect  of  the  said  mortgage  ; and  interest  until  judgment.”  The  deed  of 
19th  October,  1891,  was  produced  upon  the  motion  it  contained  no 
express  covenant  to  pay  off'  the  mortgage  or  for  indemnity  against  it. 


Meredith,  J.,  delivered  judgment  on  the  22nd  September,  1892.  After 
referring  to  Boyd  y.  Johnston,  19  0.  R.  598,  he  said:  Rut  for  that  case 
I would  have  at  once  disposed  of  this  motion,  leaving  the  questions  of  the 
purchaser’s  implied  obligation  and  of  the  vendor’s  right  to  relief,  and  the 
nature  of  it,  to  be  determined  in  the  ordinary  course.  There  is  no  cove- 
nant to  pay  off  the  mortgage  ; there  is  but  the  implied  obligation,  whether 
it  be  merely  to  indemnify  or  to  pay  off,  and  the  judgment  sought  is  not 
one  compelling  the  purchaser  to  relieve  the  mortgagor  by  paying  off  the 
mortgage,  but  for  recovery  by  the  mortgagor  from  the  purchaser  of  the 
amount  due  upon  the  mortgage.  It  is  better  that  the  case  go  down  to 
trial,  and  be  determined  upon  the  whole  material  facts  * * * . 

The  motion  is  refused  * * * 
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among  which  are  the  following:  Re  Cozier,  Parker  v.  Clover, 
24;  Gr.  537 ; Oanavan  v.  Meek,  2 0.  R.  636  ; Norris  v.  Mea- 
dows, 7 A.  R.  237 ; Boyd  v.  Robinson,  20  0.  R.  404 ; Fron- 
ienac  Loan  Society  v.  Hysop,  21  0.  R.  577  ; Trust  and  Loan 
Go.  V.  Stevenson,  ib.  571 ; Aldous  v.  Hicks,  ib.  95  ; Blackley 

V.  Kenney,  18  A.  R.  135  : Duke  of  Ancaster  v.  Mayer,  1 

W.  & T.  L.  C.  (Am.  ed.)  pp.  756-7  ; Waring  v.  Ward,  7 
Yes.  at  p.  337  ; Joice  v.  Duffy,  5 U.  C.  L.  J.  141 ; Mathers 
V.  Helliwell,  10  Gr.  172 ; Nichols  v.  Watson,  23  Gr.  606  ; 
Clarkson  v.  Scott,  25  Gr.  373.  See  also  articles  in  2 C.  L. 
T.  pp.  49,  109,  and  157,  as  to  right  of  action  by  plaintiffs 
against  defendant ; and  Smith  v.  Wilson,  4 C.  P.  .D.  392, 
and  5 C.  P.  D.  25  ; Aston  v.  Hurwitz,  41  L.  T.  N.  S. 
521  ; Bickers  v.  Speight,  22  Q.  B.  D.  1,  as  to  the  indorse- 
ment. 

I am  of  opinion  that  the  indorsement  is  sufficient  within 
the  decisions  in  the  above  cases.  The  particulars  are  suffi- 
cient to  brin^  to  the  mind  of  the  defendant  knowledsre  of 
the  j)laintiff’s  claim — he  can  satisfy  his  mind  from  them 
whether  he  ought  to  pay  or  resist. 

As  to  the  right  of  the  plaintiffs  as  mortgagees  to  proceed 
directly  against  the  defendant,  a subsequent  purchaser  of 
the  equity  of  redemption : had  it  not  been  for  the  assign- 
ment by  Tovell  to  the  plaintiffs,  there  is  no  doubt  they 
could  not  have  any  claim  under  the  latest  decisions,  al- 
though Re  Cozier,  Parker  v.  Glover ; Canavan  v.  Meek ; 
Norris  v.  MeoAows,  etc.,  might  lead  one  to  infer  that  they 
have  rights  against  the  defendant.  The  evidence  is  clear 
that  the  moneys  secured  by  the  mortgages  in  question 
formed  part  of  the  purchase  money  or  consideration  be- 
tween Tovell  and  defendant,  and  which  defendant  retained 
in  order  to  pay  to  the  plaintiffs  for  their  mortgages ; this  he 
agreed  with  Tovell  to  do  under  the  agreement  of  the  27th 
December,  1890,  and  also  by  the  deed  of  the  10th  Novem- 
ber, 1891,  wherein  the  property  is  conveyed  subject  to 
these  mortgages.  The  assignment  of  27th  December,  1890, 
from  Tovell  to  the  plaintiffs  is  sufficient  to  convey  to  them 
all  rights  and  remedies  which  he  had  or  might  have 
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against  the  defendant,  and  there  can  be  no  doubt  as  to  his 
right  to  bring  an  action  against  the  defendant  to  compel 
him  under  his  covenant  to  pay  the  plaintiffs  the  amount 
due  under  their  mortgages. 

The  cases  referred  to  by  Mr.  Hodgins  were  decided  upon 
the  ground  of  there  being  no  privity  between  the  mort- 
gagee and  purchaser,  and  no  assignment  by  the  mortgagor  of 
the  purchaser’s  covenant  to  the  mortgagee,  and  the  case  of 
Thompson  v.  Yorke  was  brought  against  a purchaser  for  the 
purpose  of  compelling  him  to  pay  his  vendor  the  amount 
due  by  the  vendor  to  his  mortgagee — a different  case  from 
any  decided. 

The  order  will  go  for  judgment  for  amount  claimed,  but 
as  the  question  involved  is  important,  and  should  receive 
the  consideration  of  a Judge,  I will  stay  proceedings  until 
the  3rd  October  to  allow  an  appeal  to  be  brought. 


The  defendant  appealed,  and  his  appeal  was  argued  by 
the  same  counsel  before  Boyd,  C.,  in  Chambers  on  the  10th 
October,  1892. 


Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  question  is  not  as  to  the  plaintiff’s  right 
to  recover,  but  as  to  his  right  to  proceed  by  way  of  special 
indorsement.  The  Rule  (245)  contains  a careful  enume- 
ration of  the  rights  of  action  under  one  of  which  the  par- 
ticular claim  must  be  brought.  These  are : actions  arising 
upon  a contract  express  or  implied  ; on  a bond  or  contract 
under  seal  for  payment,  etc.  Now,  the  first  contract  speci- 
fied is  one  of  simple  contract,  which  extends  to  cases  of 
implied  contract ; but  no  such  implication  exists  in  the  case 
of  covenant. 

The  claim  here  is  on  a covenant  made  by  the  defendant 
on  10th  November,  1891,  with  one  Tovell,  and  assigned  to 
the  plaintiffs  in  June,  1892.  There  is  no  covenant  to  pay 
contained  in  the  deed  of  November,  1891,  not  even  an 
implied  covenant,  if  even  that  would  be  sufficient,  as  was 
argued  an  argument  I do  not  agree  with. 
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The  deed  in  question  is  in  respect  of  an  equity  of 
redemption,  which  is  conveyed  “ subject  to  all  mortgages 
registered  against  the  lands.”  That  is  all,  and  that  is  no 
covenant  in  any  sense.  It  merely  expresses  what  was  im- 
plied in  the  transaction — that  there  was,  apart  from  con- 
tract, an  equitable  obligation  to  indemnify  the  vendor 
against  personal  liability  to  pay  the  mortgages.  Gurd, 
the  defendant,  does  not  appear  even  to  have  signed  this 
deed  of  November,  1891.  So  that  the  language  used  by 
Maclennan,  J.,  in  McMichael  v.  Wilkie,  18  A.  E.  at  p.  474^ 
is  precisely  applicable  : “ It  was  not  executed  by  (him),  and 
I am  not  aware  of  any  authority  for  the  proposition  that 
a grantee  of  land  subject  to  a mortgage  becomes  liable  to 
pay  the  mortgage  or  to  indemnify  the  grantor  as  upon  a 
contract  of  any  kind.” 

It  is  sought  to  support  the  indorsement  by  falling  back 
upon  a preliminary  or  prior  contract  between  Tovell  and 
Gurd  of  the  27th  December,  1890,  wherein  Gurd  offers 
“ to  assume  and  to  covenant  to  pay  ” off  the  said  mortgages. 
This  term  was  not  expressed  in  the  formal  conveyance 
which  completed  the  transaction,  and  a question  would 
then  arise  whether  it  is  now  to  be  supplied,  which  would 
be  an  element  of  uncertainty  repugnant  to  the  special 
indorsement.  But  apart  from  this  I am  of  opinion  that 
the  plaintiff  cannot  invoke  the  benefit  of  this  unmentio'ned 
contract,  for  the  reasons  apparent  in  the  decision  of  Fru~ 
hauf  Y.  Grosvenor,  8 Times  L.  B.  744,  viz.,  that  the  in- 
dorsement must  be  complete  in  itself,  containing  every- 
thing which  entitles  the  plaintiff  to  recover,  and  that  the 
Court  will  not  allow  the  plaintiff  who  makes  a mistake  to 
amend  for  the  purpose  of  upholding  a summary  judgment.^ 
I do  not  mean  to  intimate  that  any  amendment  would 
cure  the  insufficiency  of  this  indorsement,  but  only  that 
any  amendment  is  not  to  be  encouraged. 

The  judgment  will  be  vacated  with  costs  to  the  defen- 
dant, to  be  deducted  from  the  claim,  which  is  to  be  prose- 
cuted in  the  usual  way. 

* But  see  Nesbitt  v.  Armstrong^  14  P.  R.  366. 
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■Costs — Taxation — Final  certificate — Objections — Appeal — Interlocutory 
costs — Rule  1230. 

Where  under  the  judgment  in  an  action  the  costs  thereof  are  to  be  taxed 
to  one  party,  and  under  interlocutory  orders  certain  costs  are  payable 
to  the  opposite  party  in  any  event  on  the  final  taxation,  the  taxing 
officer  should  not  close  the  taxation  of  the  costs  of  the  action  and  certify 
the  result  until  the  interlocutory  costs  are  taxed,  unless  there  is  unreason- 
able delay  in  bringing  in  a bill  of  the  latter  costs.  And  a party  should 
not  be  deprived  of  his  appeal  from  the  taxation  by  reason  of  the  officer 
having  issued  his  certificate  before  the  party  has  carried  in  his  objec- 
tions, as  required  by  Rule  1230,  where  he  has  not  delayed,  and  has 
acted  in  good  faith,  relying  on  the  officer  not  issuing  his  certificate 
until  after  the  taxation  of  the  interlocutory  costs. 

Cuerrier  v.  White,  12  P.  R.  571,  distinguished. 

[Novembers,  1892 — Galt,  0.  J.] 

Appeal  by  the  defendants  from  the  taxation  of  the 
plaintiffs’  costs  of  this  action  by  the  |local  Registrar  at 
Cornwall. 

Under  the  judgment  of  the  Court  the  plaintiffs  were 
entitled  to  the  costs  of  the  action,  but  the  defendants 
were  entitled  to  costs  of  two  interlocutory  applications, 
which,  by  the  orders  made  on  such  applications,  were  to 
be  costs  to  the  defendants  in  any  event  of  the  action  on 
the  final  taxation  therein. 

Rule  1204  provides  that  “ In  any  case  in  which  a party 
entitled  to  receive  costs  is  liable  to  pay  costs  to  any  other 
party,  the  taxing  officer  may  tax  the  costs  such  party  is 
so  liable  to  pay,  and  may  adjust  the  same  by  way  of  de- 
duction or  set-off,  or  may,  if  he  thinks  fit,  delay  the 
allowance  of  the  costs  such  party  is  entitled  to  receive 
until  he  has  paid  or  tendered  the  costs  he  is  liable  to  pay ; 
or  the  officer  may  allow  or  certify  the  costs  to  be  paid, 
and  the  same  may  be  recovered  by  the  party  entitled 
thereto  in  the  same  manner  as  costs  ordered  to  be  paid 
may  be  recovered.” 

In  this  case  the  local  Registrar  taxed  the  plaintiffs’  bill 
of  costs  first.  The  defendants’  bill  of  costs  had  been 
served  on  the  agents  of  the  plaintiffs’  solicitor,  and  when 
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the  taxation  of  the  plaintiffs’  bill  was  over,  the  defendants 
were  ready  to  proceed  with  the  taxation  of  their  own  bill,, 
but  that  taxation  was  postponed  at  the  request  of  the 
agents  of  the  plaintiffs’  solicitor.  The  defendants,  deem- 
ing that  the  taxation  was  not  closed,  did  not  then  carry  in 
their  objections  to  the  taxation  of  the  plaintiffs’  bill,  and 
the  local  Eegistrar  closed  the  taxation  of  the  plaintiffs’ 
bill  and  certified  the  result. 

The  defendants,  being  dissatisfied  with  the  result,  ap- 
pealed. 

The  appeal  came  on  for  argument  before  Galt,  C.  J.,  in 
Chambers,  on  the  26th  October,  1892. 

Roche,  for  the  plaintiffs,  raised  the  preliminary  objection 
that  the  appeal  did  not  lie  because  the  defendants  had  not 
delivered  to  the  plaintiffs  and  carried  in  before  the  taxing 
officer  objections  in  writing  to  the  items  complained  of,  as. 
required  by  Eule  1230,  citing  Guerrier  v.  White,  12  P.  E. 
571. 

Douglas  Armour,  for  the  defendants,  contended  that 
the  taxation  of  the  plaintiffs’  costs  should  not  have  been 
closed  until  after  the  taxation  of  the  defendants’  costs. 

Judgment  was  delivered  on  the  Srd  November,  1892. 

Galt,  C.  J. — The  appeal  is  based  on  the  ground  that 
the  local  Eegistrar  had  no  authority  to  sign  the  certificate^ 
of  taxation  at  the  time  when  it  was  done,  as  the  defen- 
dants were  by  the  judgment  of  the  Court  entitled  to  costs 
on  two  several  applications  of  the  plaintiffs  for  final  judg- 
ment, one  on  16th  September,  and  the  other  on  24th  Sep- 
tember, 1892,  each  of  which  was  “ dismissed  with  costs 
costs  to  be  costs  to  the  defendants  in  any  event  of  the 
action  on  the  final  taxation  of  costs  therein.”  The  bill  of 
costs  of  the  defendants  had  been  rendered  to  the  agents 
of  the  solicitor  for  the  plaintiffs  ; and,  so  far  as  the  defen- 
dants were  concerned,  they  were  ready  to  proceed,  but  the 
taxation  was  postponed  at  the  request  of  the  agents  of  the 
solicitor,  who  resides  in  Toronto. 
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It  is  manifest,  therefore,  that  no  final  certificate  should 
have  been  signed  until  the  costs  of  the  defendants  on  the 
motions  referred  to  had  been  settled.  This  distinguishes 
the  case  from  Cuerrier  v.  White,  12  P.  R.  571.  It  does 
not  appear  whether  the  local  Registrar  was  aware  of  the 
conditions  in  the  two  applications  above  referred  to,  but 
they  should  have  been  within  the  knowledge  of  the  agents 
of  the  plaintiffs’  solicitor,  and  also  that  the  defendants 
were  prepared  to  proceed  with  the  taxation  of  their  bill. 

I may  mention  that  I consulted  Mr.  Thom,  the  taxing 
officer,  as  to  the  practice  in  cases  like  the  present,  and  he 
informed  me  that  unless  there  was  unreasonable  delay  on 
the  part  of  the  opposite  party  in  bringing  in  his  bill  of 
costs,  the  final  certificate  was  not  given  until  that  bill  was 
taxed. 

Appeal  allowed  with  costs. 


Meyers  v.  Hamilton  Provident  and  Loan  Society  et  al. 


Judgment — Subsequent  order  to  take  accounts — Rules  551,  182. 

After  judgment  had  been  pronounced,  in  an  action  therefor,  declaring 
the  estate  the  plaintiff  took  under  a will  in  certain  lands  which  he  had 
mortgaged  to  the  defendants,  and  refusing  to  restrain  the  sale  thereof 
under  the  mortgage,  the  sale  was  proceeded  with  and  the  lands  sold. 
Subsequently,  on  the  plaintiff’s  application,  a Judge’s  order  was 
obtained  directing  a reference  to  the  clerk  in  Chamb^ers  to  take  the 
mortgage  accounts,  and  to  the  taxing  officer  to  tax  the  defendants’  costs ; 
and,  while  this  application  was  pending,  the  defendants  obtained  an 
ex  parte  order  to  pay  the  surplus  proceeds  of  the  sale  into  Court : — 
Held,  that  under  Rule  551  the  order  to  take  the  accounts,  etc.,  was 
properly  made. 

[September  3,  1891. — MacMahon,  J.] 

[June  25,  1892. — The  Common  Pleas  Division.^ 

This  was  an  appeal  by  the  defendants  the  company 
from  an  order  of  MacMahon,  J.,  directing  a reference  to  the 
clerk  in  Chambers  to  take  the  mortgage  accounts  herein, 
and  to  tax  the  costs  of  the  appellants.  The  appeal  was 
taken  on  the  ground  that  the  order  was  improperly  made 
and  without  jurisdiction ; and  on  the  ground  that  the  relief 
granted  by  such  order  could  only  be  obtained  against 
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the  appellants  in  an  action  commenced  for  the  purpose  of 
obtaining  such  relief,  and  that  such  relief  could  not  be 
properly  granted  on  a summary  application. 

The  action  was  brought  to  obtain  a declaratory  judg- 
ment as  to  the  title  which  passed  to  the  plaintiff  under  his 
father’s  will,  and  to  restrain  the  defendant  company,  the 
mortgagees,  from  selling  under  the  mortgage  until  the  title 
was  declared  by  the  Court.  The  judgment  delivered  in 
the  action  is  reported  in  19  0.  K 358,  where  the  facts  are 
fully  set  out.  It  declared  the  plaintiff’s  title,  and  refused 
to  restrain  the  sale ; and  the  land  was  subsequently  sold. 

The  application  on  which  the  order  of  MacMahon,  J., 
was  granted  was  made  by  the  plaintiff  on  31st  March,  1891, 
and  while  it  was  pending,  viz.,  on  15th  April,  1891,  the 
defendants  obtained  an  ex  parte  order  allowing  them  ‘‘  to 
pay  into  Court  the  surplus  proceeds  in  their  hands  arising 
from  the  sale  of  lot  25  in  the  5th  concession  of  Ancaster, 
after  deducting  their  reasonable  costs  of  this  application.” 

The  motion  came  before  MacMahon,  J.,  on  30th  June, 
1891,  who  made  the  following  order  on  3rd  September, 
1891  : 

“ Upon  the  application  of  the  plaintiff,  on  Tuesday  the  30th  day  of 
June,  1891,  in  presence  of  counsel  for  the  defendants  the  Hamilton  Pro- 
vident and  Loan  Society,  no  one  appearing  for  the  defendants  William 
Myers  and  David  Myers,  although  duly  notified,  as  appears  by  notice  of 
motion  and  affidavit  of  service  filed,  upon  hearing  read  the  notice  of 
motion,  the  pleadings  and  proceedings  herein,  and  the  papers  and  docu- 
ments filed  and  referred  to,  and  judgment  having  been  reserved  until  this 
day 

It  is  ordered  that  it  be  referred  to  Fulford  Arnoldi,  Esquire,  clerk  in 
Chambers,  to  ascertain  the  surplus,  if  any,  remaining  in  the  hands  of  the 
Hamilton  Provident  and  Loan  Society,  after  deducting  from  the  amount 
realized  by  them  from  the  sale  of  the  mortgage  property  in  the  pleadings 
mentioned,  the  amount  of  the  mortgage  moneys  and  interest. 

And  it  is  further  ordered  that  it  be  referred  to  John  Thom,  Esquire, 
one  of  the  taxing  officers  of  the  Supreme  Court,  to  tax  to  the  said  defen- 
dants the  Hamilton  Provident  and  Loan  Society,  whatever  costs  they 
may  be  entitled  to  add  to  their  said  mortgage  claim  and  deduct  out  of 
the  said  surplus. 

And  it  is  further  ordered  that  the  said  fund,  after  deducting  therefrom 
the  said  mortgage  moneys  and  interest  and  costs,  if  any,  together  with 
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interest  thereon,  he  paid  into  Court  by  the  said  the  Hamilton  Provident 
and  Loan  Society  within  two  weeks  from  the  ascertainment  of  the  amount 
thereof,  to  abide  further  order.” 

The  appeal  was  argued  on  the  1st  June,  1892,  before  a 
Divisional  Court  composed  of  Galt,  C.  J.,  and  Rose,  J. 

Hoyles,  Q.  C.,  for  the  appellants. 

W.  H.  Blake,  for  the  plaintiff. 

A motion  by  the  plaintiff  to  quash  the  appeal,  on  the 
ground  that  it  had  been  waived  by  compliance  with  the 
order,  was  argued  at  the  same  time. 

Judgment  was  delivered  on  the  25th  June,  1892. 

Galt,  C.  J. — It  will  be  observed  that  the  order  contains 
two  directions : one  as  to  the  mortgage  account,  and  the 
other  as  to  the  taxation  of  costs. 

I will  deal  with  the  latter  in  the  first  place. 

By  sec.  28  of  ch.  102,  “ The  mortgagee’s  costs  may,  with- 
out an  order,  be  taxed  by  one  of  the  taxing  ofiicers  or  by 
the  local  Master,  at  the  instance  of  any  party  interested.” 

It  is  manifest  that  the  plaintiff,  or  any  person  claiming 
under  him,  is  interested  in  ascertaining  the  amount  of  costs 
to  which  the  society  are  entitled ; consequently  this  objec- 
tion fails. 

Then  as  to  the  second  branch.  It  is  to  be  observed  that 
there  is  no  question  of  law  to  be  decided ; the  Court  has 
given  judgment  under  which  the  defendants  have  sold  the 
land ; the  only  question  is  as  to  the  state  of  accounts.  The 
defendants  have  themselves  invoked  the  interposition  of  the 
Court  by  obtaining  the  order  of  15th  April,  1891. 

By  Rule  551 : “ The  Court  or  a Judge  may,  at  any  stage 
of  the  proceedings  in  a cause  or  matter,  direct  any  neces- 
sary inquiries  or  accounts  to  be  made  or  taken,  notwith- 
standing that  it  may  appear  that  there  is  some  special  or 
further  relief  sought  for,”  etc. 

In  the  present  case  there  is  no  other  relief  sought  for  than 
to  ascertain  whether  the  account  of  the  defendants  is  cor- 
rect, nor  does  the  order  give  any  other  direction. 

The  appeal  must  be  dismissed  with  costs. 

6 — VOL.  XV.  O.  P.  R. 
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Rose,  J. — It  seems  to  me  that,  without  determining 
whether  the  application  should  have  been  by  petition  under 
Rule  782,  we  can  sustain  the  order  in  a manner  similar 
to  that  adopted  by  the  Court  in  Taylor  v.  Mostyn,  33  Ch. 
D.  226,  which  is  referred  to  in  Wilson’s  Judicature  Acts,. 
7th  ed.,  p.  272  ; the  Rule  there  acted  upon  being 
similar  to  our  Rule  551.  This  will  save  us  considering 
many  of  the  questions  raised  on  the  argument,  and  will 
work  out  the  rights  in  the  interest  of  the  administration 
of  justice  as  between  the  parties,  and,  as  far  as  I can  see, 
work  no  harm.  I think  it  would  be  unfortunate  if  the 
practice  did  not  provide  a speedy  and  inexpensive  mode  of 
relief,  and  I am  of  opinion  that  it  does  supply  such  a mode, 
and  therefore  that  the  question  may  be  settled  cheaply  and 
expeditiously. 

I therefore  agree  to  the  conclusion  arrived  at  by  the 
learned  Chief  Justice,  that  the  appeal  should  be  dismissed 
with  costs. 

I do  not  see  anything  to  be  gained  by  the  allowance  of 
the  appeal  except  to  multiply  proceedings  and  give  trouble. 
Certainly  there  is  power  in  some  one  form  or  another  to 
reach  the  result  aimed  at,  and  I have  not  been  anxious  to 
criticize  closely  the  means  by  which  the  end  has  been 
attained. 

It  becomes  unnecessary  to  consider  Mr.  Blake’s  motion, 
upon  which  therefore  we  express  no  opinion,  and  make  no 
order. 
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Ferguson  v.  Golding. 

Venue — Change  of— County  Court  action — Intituling  of  papers. 

Where  a motion  is  made  to  a Judge  of  the  High  Court  or  the  Master  in 
Chambers  under  Rule  1260  to  change  the  venue  in  a County  Court 
action,  the  papers  should  not  be  intituled  in  the  High  Court  of  Justice, 
but  in  the  County  Court. 

[November  5,  1892. — The  Master  in  Chambers.'\ 

This  action  was  brought  in  the  County  Court  of  the 
county  of  Peterborough. 

The  defendant  made  a motion  under  Rule  1260,  before 
the  Master  in  Chambers,  to  change  the  place  of  trial  from 
Peterborough  to  Cobourg,  and  intituled  his  notice  of 
motion  and  affidavits,  “ In  the  High  Court  of  Justice, 
Queen’s  Bench  Division.  In  the  matter  of  a certain 
action  in  the  County  Court  of  the  county  of  Peterborough, 
between,”  etc. 

The  Master  in  Chambers  made  an  order  changing  the 
place  of  trial,  as  asked  by  the  defendant. 

Upon  settling  the  terms  of  the  order  before  the  Master 
on  the  4th  November,  1892,  Hasten,  for  the  plaintiff,  insis- 
ted that  the  words  intituling  the  case  in  the  High  Court 
of  Justice  should  be  struck  out  of  the  notice  of  motion 
and  affidavits,  and  should  not  appear  in  the  order,  contend- 
ing that  the  Master  under  Rule  1260  was  exercising  a 
special  jurisdiction  in  the  County  Court  action  ; and  that 
the  defendant  had  no  right  to  fix  the  habitation  of  the 
motion  in  any  particular  Division. 

0.  W.  Kerr,  for  the  defendant,  contra. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — The  question  as  to  the 
intituling  of  the  notice  of  motion  and  subsequent  pro- 
ceedings taken  in  the  High  Court  on  a motion  to  change 
the  venue  in  a County  Court  action,  under  Con.  Rule 
1260,  has  been  raised  on  the  settling  of  the  order  herein 
changing  the  venue. 

The  Rule,  which  provides  that  “ In  all  actions  brought  in 
a County  Court  the  Judge  of  the  County  Court  where 
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the  proceedings  are  commenced,  or  the  Master  in  Chambers, 
or  one  of  the  Judges  of  the  High  Court  sitting  at  Cham- 
bers, may  change  the  place  of  trial  according  to  the  prac- 
tice now  in  force  in  the  High  Court,”  etc.,  is  a reproduction 
of  section  155  of  the  Common  Law  Procedure  Act,  K.  S.  O. 
1877  ch.  50,  with  the  addition  of  the  words,  “ or  the 
Master  in  Chambers  and  also  the  alteration  of  the  High 
Court  for  Superior  Court. 

In  Mahon  v.  Nicholls,  31  C.  P.22,  a venue  application  in 
a County  Court  action,  Mr.  Justice  Osier  in  delivering  the 
judgment  of  the  full  Court,  at  p.  28  said,  ^'The  Act  places 
the  Judge  of  the  County  Court  and  a Judge  of  the  Superior 
Court  on  precisely  the  same  footing  as  regards  jurisdiction 
to  make  the  order  in  question.  When  made  by  the  former, 
and  the  papers  have  been  transmitted  to  the  other  county, 
his  jurisdiction  over  the  cause  is  at  an  end.  He  cannot 
rehear  or  rescind  his  order.  When  made  by  the  Judge  of 
one  of  the  Superior  Courts  sitting  in  Chambers,  the  pro- 
ceedings before  him  are  intituled  in  the  County  Court.  The 
cause  is  not  transferred,  and  does  not  in  any  sense  become 
a cause  in  or  subject  to  the  jurisdiction  of  the  Superior 
Court.  The  power  to  make  the  order  is  not  given  to  the 
Court,  but  to  one  of  the  Judges  of  such  Court  sitting  in 
Chambers.” 

In  Brigham  v.  McKenzie,  10  P.  R.  406,  also  a venue 
application  in  a County  Court  action,  the  Chancellor,  at  p. 
407,  said,  “ This  action  is  in  the  County  Court,  and  one 
can  hardly  regard  the  application  under  section  155  as  a 
‘ matter’  in  the  High  Court  without  doing  violence  to  the 
ordinary  meaning  of  language.  By  the  interpretation 
clause  of  the  Judicature  Act,  section  91,  ‘ matter’  includes 
every  proceeding  in  the  Court  not  in  a cause.  This  iso- 
lated application  cannot,  in  any  proper  sense,  be  regarded 
as  a proceeding  in  the  High  Court.” 

From  these  decisions  it  will  be  seen  that  the  defendant 
was  wrong  in  intituling  the  application  in  the  High  Court. 
All  such  reference  should  be  eliminated  from  the  proceed- 
ings where  the  words  have  been  inserted.  Costs  of  this 
part  of  the  application  to  the  plaintiff  in  the  cause. 
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Delap  et  al.  v.  Charlebois  et  al. 


Security  jor  costs — Nominal  jplaintif— Amount  of  security. 

An  action  was  begun  by  D.  as  plaintifif,  suing  on  behalf  of  himself  and  all 
other  shareholders  in  the  defendant  company,  to  set  aside  a judgment 
obtained  by  the  defendant  C.  against  the  company.  D.,  who  lived  out 
of  the  jurisdiction,  amended  the  writ  of  summons  before  serving  it  by 
adding  A.,  another  shareholder,  as  a plaintiff.  Upon  a motion  by  C. 
for  security  for  costs,  A.  was  examined,  and  it  appeared  from  his  ex- 
amination that  he  had  never  intended  bringing  any  action  himself  ; that 
he  did  not  know  the  nature  or  the  position  of  the  action  ; and  that  he 
did  not  know  D.  He  had,  however,  written  a formal  letter  authorizing 
D.  ’s  solicitors  to  have  him  added  as  a plaintiff.  It  also  appeared  that 
A.  had  no  property  except  some  household  furniture  of  trifling  value  : — 
Held^  that  A.  was  merely  a nominal  plaintiff,  and  that  C.  was  entitled  to 
an  order  for  security  for  costs. 

There  being  reason  to  suppose  that  the  action  would  be  an  expensive  one, 
the  plaintiffs  were  ordered  to  give  security  in  the  sum  of  |1,000. 

[October  31,  1892. — The  Master  in  Ghambers.'\ 
[November  5,  1892. — Ferguson,  J.] 

Motion  on  behalf  of  the  defendant  Charlebois  for  an 
order  that  the  plaintiffs,  or  one  of  them,  do  give  to  the 
moving  defendant  security  for  the  costs  of  this  action  to 
the  extent  of  $1,000,  within  four  weeks,  and  in  default  that 
the  action  be  dismissed  as  against  him  with  costs,  and  that 
in  the  meantime  all  proceedings  be  stayed,  on  the  ground 
that  the  plaintiff  Delap  is  resident  out  of  the  jurisdiction 
of  this  Province,  and  the  plaintiff  George  Aird  is  worthless 
and  unable  to  pay  any  costs  vrhich  may  be  recovered 
against  him ; and  on  the  other  grounds  that  George  Aird 
was  joined  as  plaintiff  not  in  his  own  interest,  but  in  the 
interest  of  his  co-plaintiff  and  other  shareholders  or  persons 
interested ; and  that,  in  so  far  as  the  plaintiff  George  Aird 
is  concerned,  this  action  is  being  prosecuted  by  him,  not 
for  his  own  purposes,  but  for  the  benefit  of  and  at  the 
instance  of  the  said  co-plaintiff  and  the  said  other  share- 
holders and  persons  ; and  on  the  further  ground  that  the 
action  is  superfluous. 

The  action  was  commenced  on  the  30th  September,  1892, 
by  the  issue  of  the  writ  of  summons  on  behalf  of  the  plain- 
tiff Delap,  who  sued  on  his  own  behalf  as  a shareholder, 
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and  on  behalf  of  all  other  shareholders  of  the  Great  North- 
West  Central  Eailway  Company,  against  Alphonse  Charle- 
bois  and  the  Great  North-West  Central  Kailway  Company, 
to  have  it  declared  that  a certain  judgment  recovered  by 
the  defendant  Charlebois  against  the  defendants  the  railway 
company  in  a certain  action  in  the  Chancery  Division  on 
the  28th  September,  1891,  and  all  proceedings  had  and 
taken  thereon  or  thereunder  or  founded  upon  the  said 
judgment,  were  invalid  and  not  binding  on  the  said  com- 
pany or  the  plaintiff,  on  the  ground  that  the  consent  on 
which  the  said  judgment  purported  to  have  been  pronounced 
against  the  said  company  was  not  instructed  or  authorized 
by  or  on  behalf  of  the  company,  and  was  beyond  the 
powers  of  any  oflScer  or  representative  of  the  company  to 
give,  and  that  the  company  in  fact  never  did  consent  to  the 
said  judgment,  and  on  the  ground  that  the  judgment  was 
obtained  by  fraud  and  fraudulent  misrepresentation  and 
deceit  and  by  the  use  of  documents,  orders  of  the  Governor- 
General  of  Canada  in  council,  and  certificates  of  the  govern- 
ment engineer  and  others,  obtained  by  fraud  and  deceit, 
and  on  the  ground  that  the  said  Charlebois  had  no  right  to 
maintain  the  said  action  ; and  to  have  the  said  judgment, 
and  all  proceedings  had  and  taken  thereon  or  thereunder  or 
founded  thereon,  set  aside,  and  to  have  an  account  taken 
of  what  if  anything  was  due  to  the  defendant  Charlebois 
under  or  in  respect  of  his  contract  in  question  in  the  said 
action,  and  to  have  his  rights  and  remedies  in  respect 
thereof  declared,  and  for  a judgment  compelling  the  defen- 
dant Charlebois  to  indemnify  the  defendant  company  and 
the  plaintiff  against  certain  first  charges  imposed,  by  the 
charter  and  the  Act  of  the  Parliament  of  Canada  confirm- 
ing the  same,  upon  the  said  railway,  which  the  said 
Charlebois  falsely  represented  to  have  been  paid  at  the 
time  he  obtained  the  said  judgment;  and  for  an  injunction 
and  receiver. 

Although  this  writ  was  issued  on  the  30th  September, 
1892,  it  was  not  served,  and  on  the  19th  October,  1892,  an 
order  was  made  allowing  the  plaintiff*  to  amend  the  writ 
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by  adding  George  Aird  as  a party  plaintiff ; and  the  next 
day  the  writ  so  amended  was  served  upon  the  defendant 
Charlebois ; and  on  the  22nd  October  a notice  of  motion 
was  given  by  the  plaintiffs  for  an  injunction  staying  all 
proceedings  in  the  original  action  until  the  trial  of  this 
action,  and  restraining  the  defendant  Charlebois,  his  solici- 
tors, etc.,  until  the  trial  of  this  action  from  prosecuting  or 
proceeding  upon,  or  enforcing,  or  allowing  to  be  enforced  or 
proceeded  upon,  the  said  judgment  and  an  order  dated 
29th  February,  1892,  in  said  action,  or  any  proceedings 
founded  thereon  in  the  Province  of  Ontario,  or  any  action, 
suit,  or  other  proceeding  in  Manitoba,  or  any  other  Province 
of  Canada ; and,  in  support  of  such  motion,  depositions  of 
some  twenty  witnesses,  to  be  taken  for  the  purposes  of  the 
motion,  were  to  be  read. 

This  notice  of  motion  was  allowed  to  be  served  on  the 
agents  of  the  solicitors  for  the  defendant  Charlebois  by  order 
made  in  Chambers,  on  the  ground  that  it  was  necessary  to 
subpoena  a witness,  Secretan,  before  he  left  the  city  of 
Toronto. 

The  defendant  Charlebois  immediately  served  notice  of 
the  present  motion,  and  in  support,  in  addition  to  filing 
the  affidavits  of  C.  D.  Tripp  and  the  defendant,  examined 
the  plaintiff  Aird. 

The  motion  was  argued  before  the  Master  in  Chambers, 
on  the  28th  October,  1892. 

W.  M.  Douglas,  for  the  defendant  Charlebois. 

Arnoldi,  Q.  C.,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  31st  October,  1892. 

The  Master  in  Chambers. — The  answers  given  by  the 
plaintiff  Aird  in  his  examination  shew  conclusively  that  he 
never  intended  bringing  any  action  himself ; that  he 
never  consulted  his  solicitors ; that  he  does  not  know  the 
position  of  the  action  ; does  not  know  the  plaintiff*  Delap ; 
and  is  apparently  ignorant  of  the  nature  of  the  action ; 
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and  without  a knowledge  of  these  matters,  for  him  to  write 
the  formal  letter  of  the  18th  October  to  the  plaintiff’s 
solicitors,  is  unaccountable  on  any  ground  other  than  that 
he  was  requested  by  some  interested  person  to  allow  his 
name  to  be  added  for  the  purpose  of  preventing  security 
for  costs  being  required  from  the  plaintiff  Delap.  It  is 
rather  singular  that  the  writ  was  not  acted  upon  from  the 
date  of  its  issue  until  this  letter  of  instructions  was  received 
from  Mr.  Aird,  and  yet  no  one,  to  believe  his  story,  ever 
spoke  to  him  about  becoming  a party  to  the  action.  I 
have  carefully  read  his  examination,  and  also  the  plain- 
tiffs’ statement  of  claim,  and  to  my  mind  it  is  not  difficult 
to  see  how  he  became  connected  with  this  action.  It  ap^ 
pears  from  the  statement  of  claim  that  Mr.  J.  A.  Codd 
is  very  much  interested  in  this  action,  and  Mr.  Aird  is  a 
connection  of  Mr.  Codd,  and  no  doubt  anxious  to  do  what- 
ever Mr.  Codd  wishes  in  the  matter. 

I am  of  the  opinion  that  the  position  of  Mr.  Aird  in  this 
action  comes  within  the  principle  laid  down  by  Tindal,  C. 
in  Hearsey  v.  Pechell,  7 Dowl.  437,  where  he  says  at  p.  439  : 
‘‘  The  real  question  is,  however,  whether  the  action  is  virtu- 
ally the  action  of  the  plaintiff  himself  or  of  Wood,  because, 
if  it  was  the  action  of  Wood,  and  if  it  was  brought  to  try  a 
right  in  which  he  was  interested,  or  if  it  was  brought  at  his 
own  instigation,  it  would  be  but  just  that  the  party  who  is 
the  real  plaintiff,  and  who  stands  behind  the  person  who  is 
put  forward,  should  give  security.” 

In  Ball  V.  Ross,  1 M.  & G.  445,  the  motion  for  the  order 
for  security  was  grounded  on  affidavits  of  the  defendant 
and  his  clerks,  stating  facts  tending  to  shew  that  the  land- 
lord had  instigated  the  action,  which  was  conducted  by  his 
attorneys,  and  that  the  plaintiff  was  his  tenant,  and  a per- 
son in  humble  circumstances.  The  affidavits  of  the  clerks 
set  forth  conversations  held  with  the  plaintiff,  wherein  he 
was  alleged  to  have  admitted  that  he  had  no  interest  in 
the  action,  but  had  signed  the  authority  for  bringing  it  at 
his  landlord’s  request  without  being  aware  of  the  object 
of  the  document,  which,  had  he  known  its  nature,  he 
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would  not  have  signed.  The  plaintiff  in  his  affidavit  gave 
a direct  contradiction  to  the  affidavits  on  the  other  side 
with  reference  to  the  alleged  conversations  and  the  admis- 
sions stated  to  have  been  made  by  him ; asserting  that, 
although  he  had  the  concurrence  of  his  landlord  in  bring- 
ing the  action,  he  acted  voluntarily  and  on  his  own  behalf 
to  protect  his  own  rights  and  interest  as  tenant  of  the 
premises,  in  respect  of  the  trespass  on  which  such  action  was 
commenced.  The  landlord  in  his  affidavit  stated  that  his 
reason  for  countenancing  the  action  by  his  tenant  was  a 
belief  that,  if  the  plaintiff  submitted  to  the  trespass  which 
had  been  committed,  the  defendant  would  repeat  it,  and 
would  take  advantage  of  the  poverty  and  forbearance  of 
the  plaintiff  to  use  his  own  illegal  conduct  as  evidence  of 
legal  right ; and  that  he  (the  landlord)  had  sanctioned  the 
proceedings  from  a conviction  that  the^^  were  necessary  to 
protect  the  plaintiff'  in  his  possession,  and  from  feeling 
that  he  ought  not  to  be  denied  justice  by  reason  of  his 
poverty.  Tindal,  C.  J.,  in  delivering  the  judgment  of  the 
Court,  said  ; “ Taking  the  whole  of  the  affidavits  together,  I 
cannot  help  thinking  that  this  is  really  and  substantially 
the  action  of  the  lai  dlord,  and  that  the  proceedings  ought 
to  be  stayed  until  he  shall  give  security  for  costs.” 

In  Coiuell  V.  Taylor,  31  Ch.  D.  34,  Bowen,  L.  J.,  said  at 
p.  38  : “ The  general  rule  is  that  poverty  is  no  bar  to  a liti- 
gant, that,  from  time  immemorial,  has  been  the  rule  at  com- 
mon law,  and  also,  I believe,  in  equity.  There  is  an  exception 
in  the  case  of  appeals,  but  there  the  appellant  has  had  the 
benefit  of  a decision  by  one  of  Her  Majesty’s  Courts,  and 
so  an  insolvent  party  is  not  excluded  from  the  Court,  but 
only  prevented,  if  he  cannot  find  security,  from  dragging 
his  opponent  from  one  Court  to  another.  There  is  also  an 
exception  introduced  in  order  to  prevent  abuse,  that  if  an 
insolvent  sues  as  nominal  plaintiff  for  the  benefit  of  some- 
body else,  he  must  give  security.  In  that  case  the  nominal 
plaintiff  is  a mere  shadow.” 

Huddleston,  B.,  in  Swain  v.  Follows,  18  Q.  B.  D.  at  p. 
587,  in  referring  to  the  judgment  of  Bowen,  L.  J.,  in  Cowell 
7 — VOL.  XV.  P.  R. 
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V.  Taylor,  says  : “ Those  two  views  apply  here.  This  is 
the  case  of  an  insolvent  next  friend  of  an  infant  plaintiff, 
who  is  dragging  her  opponents  from  one  Court  to  another, 
and  it  is  also  the  case  of  an  insolvent  carrying  on  litiga- 
tion for  the  benefit  of  somebody  else.  She  is  indulging 
in  the  luxury  of  an  appeal,  and  under  these  circumstances, 
I think  the  order  for  security  for  costs  ought  to  be  made.” 

In  Sykes  v.  Sykes,  L.  H.  4 C.  P.  645,  relied  upon  for  the 
plaintiffs,  Bovill,  C.  J.,  said  at  p.  647 : “To  entitle  a defendant 
to  security,  he  must  shew  not  only  that  the  plaintiff  is  insol- 
vent, but  also  that  he  is  suing  as  a nominal  plaintiff,  in  the 
sense  of  another  person  being  beneficially  interested  in  the 
result  of  the  action.  In  that  case,  the  Court  would  stay 
proceedings  until  security  is  given.  That  doctrine,  however, 
has  never  been  applied  to  the  case  of  an  executor  or  the 
assignee  of  a bankrupt.”  See  also  the  judgment  of  Brett,  J., 
at  p.  649. 

The  Canadian  authorities  follow  those  cited.  I mention 
Hathaway  v.  Hoig,  9 P.  E.  91 ; Clark  v.  St  Catharines, 
10  P.  B.  205  ; Irving  v.  Clark,  12  P.  B.  29  ; and  Delaney  v. 
MacLellan,  13  P.  B.  63. 

As  to  the  plaintiff  Aird  being  unable  to  pay  the  costs  of 
this  action,  it  is  abundantly  clear  that  he  has  no  means  ; 
that  the  only  property  he  has  is  his  household  furniture,  in- 
sured for  $1,000 — all  old  and  part  of  it  second-hand  when 
he  purchased  it ; the  piano  is  clearly  his  wife’s,  and  it  is 
valued  by  the  plaintift*  at  $700,  and  is  part  of  what  is 
insured  for  $1,000  ; deducting  the  exemptions,  he  has  not 
sufficient  to  secure  the  defendant’s  costs. 

As  to  the  amount  of  security,  it  is  evident  that  should 
the  action  proceed,  it  will  be  a most  expensive  one.  The 
examination  to  be  had  in  support  of  the  injunction  motion 
will  alone  cost  from  $300  to  $500,  if  the  cost  of  the  examina- 
tion of  the  plaintiff  Aird  on  this  motion  is  taken  as  any 
criterion.  I find  that  the  examination  and  one  copy  of  the 
evidence  is  charged  at  $19.60,  and  a counsel  fee  of  $15  is 
recommended,  together  amounting  to  $34.60  for  one  witness 
— and  the  plaintiff  intends  calling  twenty  witnesses.  Under 
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these  circumstances,  I do  not  think  $1,000  any  too  large  a 
sum  for  security. 

As  I have  considered  that  the  defendant  Charlebois  is 
entitled  to  security  on  the  main  ground  of  the  motion,  I 
have  not  considered  the  other  reasons  urged  on  the  argu- 
ment. 

The  order  will  go  that  the  plaintiffs  give  security  for  the 
costs  of  the  defendant  Charlebois  of  this  action  in  the  sum 
of  $1,000  within  four  weeks.  The  defendant  will  be  enti- 
tled to  the  costs  of  the  application  in  the  cause. 

The  plaintiffs  appealed,  and  their  appeal  was  argued 
before  Ferguson,  J.,  in  Chambers,  on  the  2nd  November, 
1892. 

Arnoldi,  Q.  C.,  for  the  plaintiffs. 

Osier,  Q.  C.,  for  the  defendant,  Charlebois. 

Judgment  was  delivered  on  the  5th  November,  1892. 

Ferguson,  J. — This  is  an  appeal  from  an  order  made  by 
the  Master  in  Chambers,  whereby,  on  the  application  of 
the  defendant  Charlebois,  security  for  costs  to  the  extent 
of  $1,000  was  ordered  to  be  given. 

The  appeal  was  argued  vigorously,  and  at  some  consider- 
able length.  At  the  conclusion  of  the  contention  before 
me,  I was  requested  to  read  carefully  the  evidence  that 
had  been  before  the  learned  Master,  especially  the  exami- 
nation of  the  plaintiff  Aird  ; though  this  evidence  had  been 
much  commented  on  by  counsel,  and  what  were  con- 
sidered the  important  parts,  read  to  me.  This  I have  done, 
and  I have  been  at  some  trouble  and  pains  with  the  cases 
that  were  referred  to  on  the  subject  of  security  for  costs. 

The  learned  Master  has  in  his  written  judgment,  a copy 
of  which  was  handed  in  by  counsel,  stated  at  some,  and  I 
think  sufficient,  length,  and  with  much  clearness,  the  char- 
acter and  particulars  of  the  motion  before  him,  as  well  as 
the  nature  of  the  action  in  which  he  made  his  order, 
making  suggestions  based  on  certain  facts,  which  he  states, 
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in  respect  of  the  probable  or  prospective  costs  and  expenses 
of  the  litigation  in  the  action,  and  this  relieves  me  from 
doing  what,  probably,  I would  otherwise  have  done  in 
these  respects. 

After  a careful  perusal  of  all  the  evidence,  with  the  view 
of  gleaning  and  understanding  the  real  facts  in  respect  to 
Mr.  Aird’s  becoming  a party  plaintiff,  as  he  did,  in  an 
action  before  then  properly  constituted,  in  which  any 
interest  he  might  have  had  or  may  have,  it  must  be 
assumed,  would  have  been  properly  cared  for,  without  his 
being  named  as  a plaintiff,  and,  without  adopting  all  the 
reasons  of  the  learned  Master,  I have  arrived  at  the  same 
conclusion  as  he  did,  in  respect  of  the  important  facts  ; 
and  on  the  authorities,  it  is  by  no  means  clear  that  the 
Master  was,  in  the  circumstances,  in  error  in  ordering 
security  for  costs  to  be  given.  I am  of  opinion  that  he 
was  not  so  in  error,  and  that  the  course  he  adopted  is  suffi- 
ciently warranted  by  authority.  I think  I may,  in  this 
case,  also  say,  as  is  said  at  the  conclusion  of  the  judgment 
in  Clark  v.  St.  Catharines,  10  P.  R.  at  p.  207,  that  when  ‘‘  it 
goes  beyond  the  nice  discrimination  of  precedents,  the 
honesty  of  the  case  is  very  apparent.” 

The  subject  is  one  upon  which  much  has  been  written, 
and  I do  not  perceive  that  good  would  arise  from  my 
writing  at  length  here,  comparing  the  decisions  in  the 
various  cases,  as  is  frequently  done. 

Then,  as  to  the  amount  for  which  security  should  be 
given,  I am  not  prepared  to  say  that  I think  the  Master 
is  wrong.  He  states  his  reasons  for  ordering  so  large  a 
sum,  and  these  are,  as  a matter  of  fact,  I think,  sufficient. 
Such  an  order  is,  however,  so  far  as  I know,  unusual ; yet 
it  seems  to  me,  as  a matter  of  law,  authorized  by  the  com- 
prehensive provisions  of  Rule  1245. 

I am  of  the  opinion  that  this  appeal  should  be,  and  it 
is,  dismissed  with  costs. 


Appeal  dismissed  ivith  costs. 
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Uhrig  V.  Uhrig. 

Judgment  debtor — Examination  of— Refusal  to  be  sworn. 

Where  a judgment  debtor  attends  for  examination,  but  refuses  to  be 
sworn,  he  will  be  ordered  to  attend  and  take  the  oath  and  submit  to  be 
examined  at  his  own  expense  ; if  he  makes  default,  process  of  contempt 
may  issue  on  further  proof. 

[November  14,  1892. — Boyd,  C.] 

The  plaintiff  having  issued  and  served  upon  the  defen- 
dant an  appointment  for  his  examination  as  a judgment 
debtor,  the  defendant  attended  at  the  examiner’s  chambers 
pursuant  to  the  appointment,  but  refused  to  be  sworn. 

The  plaintiff  moved  to  commit  the  defendant  for  con- 
tempt in  so  refusing. 

The  motion  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  14th  November,  1892. 

E.  F.  Blake,  for  the  plaintiff. 

No  one  appeared  for  the  defendant. 

Judgment  was  delivered  on  the  same  day. 

Boyd,  C. — If  a witness  appearing  refuses  to  give  evi- 
dence properly,  or  to  assign  a sufficient  reason  for  with- 
holding his  testimony,  he  may  be  ordered  peremptorily  to 
do  the  act  required,  and  on  his  still  refusing,  may  be  com- 
mitted for  contempt:  Gresley’s  Eq.  Evid.,  2nd  ed.,  p.  101 ; 
see  Taylor  on  Evid.,  8th  ed.,  sec.  1403,  and  Meyrick  v.  James, 
46  L.  J.  Ch.  38,  there  cited.  This  will  apply  to  the  case  of 
a party  to  be  examined  as  a judgment  debtor  who  refuses  to 
take  the  oath.  Topham  v.  Buxton,  6 L.  T.  0.  S.  479,  was  a 
case  of  a contumacious  wdtness  who  refused  to  sign  his 

o 

deposition,  and  was  ordered  to  attend  and  complete  his 
examination.  So  I direct  this  defendant  (who  has  already 
been  examined  in  the  cause)  to  attend  and  take  the  oath 
when  administered  and  submit  to  be  examined  upon  the 
judgment  at  his  own  expense.  If  he  makes  default,  pro- 
cess of  contempt  may  issue  on  further  proof.  Costs  of  this 
application  to  be  paid  by  the  defendant. 

8 — VOL.  XV.  o.  P.  R. 
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Clarke  v.  Cooper  et  al. 

Judgment — Amendment — Mortgage  action — Omission  to  include  part  of 
mortgaged  lands — Amending  writ  of  summons  after  judgment — Rules 
m,  780. 

Under  the  liberal  powers  of  amendment  now  given  by  Rules  444  and  780, 
the  writ  of  summons  and  all  subsequent  proceedings  may  be  amended 
after  judgment. 

And  where  the  plaintiflf  by  mistake  omitted  from  the  description  of  lands 
in  the  writ  of  summons  in  a mortgage  action,  a parcel  included  in  the 
mortgage,  an  order  was  made,  after  judgment  and  final  order  of  fore- 
closure, vacating  the  final  order,  directing  an  amendment  of  the  writ 
and  all  proceedings,  and  allowing  a new  day  for  redemption  by  a sub- 
sequent incumbrancer  who  did  not  consent  to  the  order  ; and  in  default 
the  usual  order  to  foreclose. 

[November  16,  1892. — Boyd,  C.] 

This  was  an  action  upon  two  mortgages.  Judgment 
was  entered  directing  a sale  of  the  mortgaged  premises  ; 
the  sale  proved  abortive,  and  the  plaintiff  obtained  a final 
order  of  foreclosure.  The  plaintiff  then  discovered  that  a 
parcel  of  land  consisting  of  ten  acres,  being  part  of  the 
lands  comprised  in  the  second  mortgage,  had  been  omitted 
from  the  lands  described  in  the  writ  of  summons;  and 
made  an  application  for  an  order  for  leave  to  amend  the 
writ  and  all  subsequent  proceedings,  notwithstanding  the 
judgment  and  final  order  of  foreclosure  ; filing  the  written 
consent  of  the  defendant  mortgagor. 

The  motion  came  before  Boyd,  C.,  in  Court,  on  the  16th 
November,  1892. 

Hasten,  for  the  plaintiff. 

D.  T.  Symons,  for  the  defendants  the  Quebec  Bank, 
subsequent  incumbrancers,  contended  that  there  was  no 
jurisdiction  to  amend  after  judgment. 

Judgment  was  delivered  on  the  same  day. 

Boyd,  C. — The  propriety  of  allowing  the  amendment 
was  not  questioned,  but  the  jurisdiction  to  amend  after 
judgment  in  the  action  was  denied.  This  is  a foreclosure 
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case,  on  two  mortgages,  and  by  mistake  of  the  plaintiff 
some  ten  acres  of  land  described  in  the  second  mortgage  is 
omitted  from  the  writ — though  the  whole  of  the  land  was, 
through  unconsciousness  of  the  error,  exposed  for  sale — 
and  that  sale  proving  abortive,  the  final  order  was  obtained. 
Most  liberal  powers  of  amendment  now  exist,  even  after 
judgment,  as  expressed  in  Rules  444  and  780.  Such  an 
error  as  this  was  permitted  to  be  rectified  after  the  order 
of  sale  in  Winkley  v.  WinJdey,  44  L.  T.  N.  S.  572,  and  the 
order  post-dated,  though  that  was  upon  consent  of  all 
parties.  But  the  jurisdiction  to  amend  after  judgment, 
where  the  mistake  was  that  of  the  parties  and  not  of  the 
Court,  was,  after  appeal,  declared  in  Barker  v.  Purvis,  56 
L.  T.  N.  S.  131. 

The  proper  course  will  be  to  vacate  the  former  order  to 
foreclose,  direct  an  amendment  of  the  writ  and  all  pro- 
ceedings by  the  addition  of  the  omitted  parcel  of  land,  and 
allow  a new  day  for  the  subsequent  incumbrancers  (who 
do  not  consent)  to  redeem,  and  in  default  the  usual  order 
to  foreclose. 

The  costs  of  this  application  should  be  paid  by  the 
applicant. 

Barrett  v.  Gardner,  1 Ch.  Chamb.  R.  344,  is  superseded 
by  the  present  Rules  ; Wilgress  v.  Graiuford,  12  P.  R.  658, 
is  in  favour  of  what  I order. 
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Howland  et  al.  v.  Dominion  Bank  et  al. 


Writ  of  summons — Extending  time  for  service — Rule  238 — Ex  parte  order — 
Rescission  of — Rule  536 — Jurisdiction  of  Master  in  Chambers — “ Good 
reason  ” — Statute  of  Limitations, 

Where  an  order  has  been  made,  on  the  ex  parte  application  of  the  plain- 
tifif,  under  Rule  238  (a)  extending  the  time  for  service  of  the  writ  of 
summons,  it  is  open  to  the  defendant  to  move  against  it  within  the 
time  or  extended  time  prescribed  by  Rule  536,  and  to  shew,  if  he 
can,  that  there  was  no  good  reason  for  making  it,  even  though  the 
result  of  setting  it  aside  may  be  that  the  action  will  be  defeated  alto- 
gether by  the  operation  of  the  Statute  of  Limitations. 

The  Master  in  Chambers,  where  he  has  made  suchfan  order,  has  juris- 
diction under  Rule  536  to  reconsider  and  rescind  it. 

The  reason  offered  by  the  plaintiffs  for  an  extension  of  the  time  for  ser- 
vice of  the  writ  was  that  until  they  should  ascertain,  by  the  result  of 
the  reference  in  another  pending  proceeding,  that  there  had  been  a 
fund  in  the  hands  of  one  of  the  defendants  in  respect  of  which  it  would 
be  worth  while  to  prosecute  this  action,  it  would  be  advisable  to 
delay  the  service  of  the  writ,  as,  in  the  event  of  there  being  no  fund, 
this  action  would  be  useless.  There  had  been  delay  in  prosecuting  the 
reference  in  the  other  proceeding,  the  plaintiffs  having  the  conduct  of 
it.  The  Master  in  Chambers,  upon  the  application  of  the  defendants, 
set  aside  his  own  ex  parte  order  extending  the  time  for  service  of  the 
writ,  and  his  decision  was  affirmed  by  a Judge  in  Chambers  and  a 
Divisional  Court : — 

Held,  that  the  three  tribunals  could  not  be  said  to  have  been  wrong  in 
holding  that  no  good  reason  was  shewn  for  extending  the  time. 

[November  8,  1892 — The  Court  of  Appeal.'] 

This  action  was  begun  on  the  9th  June,  1887,  by  writ 
of  summons  issued  by  W.  P.  Howland  and  Company 
against  the  Dominion  Bank,  Mary  E.  Cannon,  administra- 
trix of  the  personal  estate  of  A.  M.  Cannon,  deceased,  and 
Walter  Taylor.  The  plaintiffs’  claim,  as  indorsed  on  the 
writ,  was  for  an  account  of  the  amount  which  the  defen- 
dants the  Dominion  Bank  had  received  and  paid  out  of 
the  assets  and  estate  of  or  belonging  to  A.  M.  Cannon, 
deceased,  more  than  the  pro  rata  proportion  thereof  which 
they  would  have  been  entitled  to  in  respect  of  their  claim 
as  creditors  of  A.  M.  Cannon ; and  that  the  defendants- 
the  Dominion  Bank  might  be  ordered  to  refund  the  estate 
of  A.  M.  Cannon  all  moneys  which  they  had  so  received 
or  been  paid  in  excess  of  their  pro  rata  share  of  the 
assets  of  the  estate  ; and  that  the  same  might  be  distri- 
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"buted  and  paid  to  the  plaintiffs  and  the  other  creditors  of 
the  estate  ; and  for  judgment  for  the  plaintiffs  against  the 
defendants  the  Dominion  Bank  for  $12,500,  the  amount 
of  their  claim  proved  and  allowed  against  the  estate  in 
the  administration  proceeding  of  Re  Gannon,  Oates  v. 
Gannon. 

The  plaintiffs  did  not  at  once  serve  the  writ ; hut  on  the 
31st  May,  1888,  obtained  an  ex  parte  order  from  the 
Master  in  Chambers  renewing  the  writ  for  a year ; and 
again  on  the  21st  May,  1889,  and  again  on  the  19th  May, 
1890,  obtained  similar  orders.  On  the  2nd  May,  1891,  the 
plaintiffs  served  the  writ  on  the  defendants  the  Dominion 
Bank,  and  on  the  6th  May,  1891,  obtained  an  order  allow- 
ing the  service,  and  also  allowing  the  plaintiffs  to  serve  the 
writ  on  the  other  defendants,  notwithstanding  the  expiry 
of  more  than  twelve  months  from  the  date. 

Upon  the  application  of  the  defendants  the  Dominion 
Bank,  the  Master  in  Chambers,  on  the  3rd  June,  1891, 
made  an  order  setting  aside  the  service  of  the  writ  on  the 
bank,  the  order  allowing  the  service,  all  renewals  of  the 
writ  after  the  14th  June,  1889,  and  all  orders  for  such 
renewals,  with  costs  to  be  paid  by  the  plaintiffs  to  the 
bank. 

The  14th  June,  1889,  was  the  day  on  which  the  Supreme 
Court  of  Canada  dismissed  an  appeal  by  the  defendant 
Mary  E.  Cannon  from  the  judgment  of  the  Court  of 
Appeal  for  Ontario,  dismissing  an  appeal  by  her  from  an 
order  of  Proudfoot,  J.,  dismissing  an  appeal  by  her  from 
a certificate  of  the  Master  in  Ordinary,  in  Re  Gannon, 
Oates  V.  Gannon,  by  which  the  Master  certified  his  allow- 
ance of  the  plaintiffs’  claim  in  that  proceeding. 

Up  to  that  time  the  plaintiff's’  reason  for  delaying  the 
service  of  the  writ  had  been  the  pendency  of  the  appeals 
in  Re  Gannon,  Oates  v.  Gannon.  After  that  time  the 
plaintiffs’  reason  for  delaying  the  service  of  the  writ  was 
the  pendency  of  the  reference  before  the  Master  in  Ordi- 
nary in  Re  Gannon,  Oates  v.  Gannon. 

The  plaintiffs  appealed  to  a J udge  in  Chambers  from  the 
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order  of  the  Master  in  Chambers  of  the  3rd  June,  1891; 
and  on  the  26th  June,  1891,  Street,  J.,  dismissed  their 
appeal  with  costs. 

The  plaintiffs  further  appealed  to  a Divisional  Court 
composed  of  Galt,  C.  J.,  and  MacMahon,  J.,  who  on  the 
4th  January,  1892,  dismissed  the  appeal  with  costs. 

The  plaintiffs  then  appealed  (by  leave)  to  the  Court  of 
Appeal,  and  their  appeal  was  argued  before  Hagarty,. 

C.  J.  0.,  and  Burton,  Osler,  and  Maclennan,  JJ.  A.,  on 
the  21st  October,  1892. 

Arnoldi,  Q.  C.,  for  the  appellants. 

McMichael,  Q.  C.,  for  the  respondents,  the  Dominion 
Bank. 

Lakin  v.  Watson,  2 C.  & M.  685  ; Gulverwell  v.  Nugee,  15 
M.  & W.  559 ; Cornish  v.  Hockin,  1 E.  & B.  602  ; Hewett 
V.  Barr,  [1891]  1 Q.  B.  98  ; Doyle  v.  Kaufman,  3 Q.  B.  D. 
7,  340;  Weldon  v.  Neal,  19  Q.  B.  D.  394;  Steward  v. 
North  Metropolitan  Tramways  Go,,  16  Q.  B.  D.  178,  556  ; 
Gilmour  v.  Magee,  14  P.  R.  120  ; Flett  v.  Way,  14  P.  R. 
123 ; St.  Louis  v.  O'  Callaghan,  13  P.  R.  322  ; Smalpage 
V.  Tonge,  17  Q.  B.  D.  644 ; Bailey  v.  Owen,  9 W.  R.  128 ; 
Roberts  v.  Bate,  6 A.  & E.  778  ; Manhy  v.  Manhy,  3 Ch. 

D.  101,  were  referred  to. 

Judgment  was  delivered  on  the  8th  November,  1892. 

Osler,  J.  A. — The  plaintiffs,  having  twice  renewed  their 
writ,  viz.,  on  the  31st  May,  1888,  and  again  on  the  21st 
May,  1889,  which  last  mentioned  renewal  would  expire  on 
the  20th  May,  1890,  applied  for,  and  obtained  on  the  19th 
May,  1890,  a third  ex  parte  order  for  its  renewal.  The 
reason  assigned  and  acted  upon  for  the  previous  renewals, 
viz.,  the  pendency  of  an  appeal  to  the  Supreme  Court  in  a 
certain  action  of  Oates  v.  Gannon,  no  longer  existed  when 
the  last  order  was  made,  as  the  appeal  had  been  dismissed 
in  June,  1889  ; and  it  was  so  stated  in  the  solicitor  s affidavit 
sworn  19th  May,  1890,  on  the  application  for  that 
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order.  A new  reason  is  then  stated,  which  substantially 
is  that  the  reference  to  the  Master  in  Oates  v.  Gannon, 
to  which  the  plaintiffs  were  parties,  was  still  pending,  and 
on  the  8th  March,  1890,  had,  in  consequence  of  the  loss  of 
certain  papers  in  the  possession  of  counsel  who  had 
formerly  acted  for  a creditor  prosecuting  the  reference, 
been  adjourned  sine  die  ; that  it  was  the  intention  of  the 
plaintiffs  to  prosecute  the  reference ; that  until  it  was  con- 
cluded, it  would  be  a useless  expense  for  the  plaintiffs  to 
proceed  with  the  action,  as,  if  they  did  not  succeed  in 
establishing  on  such  reference  a devastavit  by  the  adminis- 
tratrix it  would  be  futile  for  them  to  proceed  therewith  ; and 
that  it  wmuld  be  in  the  interests  of  justice  that  the  plaintiffs 
should  be  permitted  again  to  renew  the  writ  for  another 
year  until  the  reference  should  have  been  finally  disposed 
of.  The  order  for  a third  renewal  of  the  writ  for  one 
year  was  then  made,  dated  19th  May,  1890.  It  is  drawn 
up  on  reading  the  solicitor’s  affidavit  and  the  evidence  and 
exhibits  and  proceedings  in  Oates  v.  Gannon,  therein 
referred  to. 

The  writ  was  not  served  until  the  2nd  May,  1891.  On  the 
6th  May  a further  order  was,  for  some  unexplained  reason, 
obtained  allowing  the  service  on  the  bank,  and  also  renew- 
ing the  writ  for  service  on  the  other  defendants  for  a 
period  of  twelve  months. 

On  the  9th  May,  1891,  by  special  leave  of  the  Master  in 
Chambers,  notice  of  motion  was  given  on  behalf  of  the 
bank  to  set  aside  the  service  of  the  writ  on  the  bank,  the 
order  allowing  it,  and  all  renewals  of  the  writ  and  orders 
therefor  made  after  the  14th  June,  1889,  on  the  ground 
that  the  same  were  contrary  to  the  statute,  and  that  no 
sufficient  cause  for  renewing  the  writ  was  shewn  or  for 
allowing  service  to  be  made  after  the  21st  May,  1890.  The 
motion  was  founded  upon  an  affidavit  of  Dr.  McMichael, 
setting  forth  the  course  of  the  proceedings  on  the  reference 
in  Oates  v.  Gannon,  shewing  that  the  delay  in  closing  the 
reference  between  the  14th  June,  1889,  when  the  judg- 
ment of  the  Supreme  Court  was  given,  and  the  19th  May, 
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1890,  was  attributable  to  the  plaintiffs,  and  that  from  the 
7th  December,  1886,  to  the  (then)  present  time,  nothing 
had  been  done  except  the  issuing  of  one  or  two  notices  to 
proceed,  which  had  been  abandoned.  In  answer  and  reply 
affidavits  were  made  by  the  solicitors  concerned  explain- 
ing and  reasserting  the  delay. 

Ultimately,  after  argument,  the  Master  in  Chambers 
made  an  order  on  the  8th  June,  1891,setting  aside  the  ser- 
vice of  the  writ,  the  renewals  after  the  14th  June,  1889, 
and  the  orders  for  such  renewals.  An  appeal  from  this 
order  was  dismissed  by  Street,  J.,  on  the  26th  June, 

1891,  and  a further  appeal  from  him  to  the  Common  Pleas 
Divisional  Court  was  also  dismissed  on  the  4th  January, 

1892, 

The  questions  are  : (1)  Whether  an  order  of  the  Master 
in  Chambers  or  Judge  extending  the  time  for  service  of  a 
writ  is  re  viewable ; and  if  so  (2)  Whether  it  was  in  this 
case  reviewed  in  the  proper  forum  ; (3)  Whether  it  has  been 
shewn  that  the  order  complained  of,  reversing  the  order  to 
extend  the  time,  is  wrong. 

I think  it  cannot  be  contended  successfully  that  the  dis- 
cretion of  the  Judge  in  Chambers  in  making  an  order  to 
extend  the  time  for  service  of  a writ  is  not  reviewable. 
By  Rule  238*  his  jurisdiction  can  only  be  exercised  where 
one  or  both  of  two  conditions  exist,  viz.,  if  he  is  satisfied 
that  reasonable  efforts  have  been  made  to  serve  the  de- 
fendant ; or  for  other  good  reason. 

* 238.  No  original  writ  of  summons  shall  be  in  force  for  more  than 
twelve  months  from  the  day  of  the  date  thereof,  including  the  day  of 
such  date  ; but  if  any  defendant  therein  named  shall  not  have  been 
served  therewith,  the  plaintiff  may,  before  the  expiration  of  the  twelve 
months,  apply  to  a Judge  for  leave  to  serve  the  writ  after,  and  notwith- 
standing the  lapse  of,  the  said  period. 

{a)  The  Judge,  if  satisfied  that  reasonable  efforts  have  been  made  to 
serve  such  defendant,  or  for  other  good  reason,  may  order  that  the  ser- 
vice shall  be  good  if  made  within  twelve  months  from  the  date  of  the 
order  ; and  so  from  time  to  time  during  the  currency  of  the  further 
period  allowed. 

(&)  The  writ  shall  in  such  case  be  renewed  by  being  marked.  * * * 

(c)  In  such  case  the  original  writ  shall  be  available  to  prevent  the 
operation  of  any  statute  wherel)y  the  time  for  the  commencement  of  the 
action  is  limited  and  for  all  other  purposes,  from  the  date  of  the  original 
issue  of  the  writ. 
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The  Rule  prescribes  what  is  one  good  reason;  there  may 
be  others,  but  in  the  absence  of  some  good  reason  the  order 
cannot  be  made.  The  question  what  are  “ other  good 
reasons  ” within  the  Rule  is  at  least  as  much  the  sub- 
ject of  appeal  as  the  question  of  what  constitutes  good 
cause  for  depriving  a parW  of  costs ; and  if  a Judge  gives 
eifect  to  what  do  not  constitute  good  reasons  within  the 
meaning  of  the  Rule,  he  exceeds  the  limits  of  his  jurisdic- 
tion, and  his  decision  is  not  protected  from  review : 
Huxley  v.  West  London  Extension  R.  W.  Co.,  14  App.  Cas. 
26,  34. 

Where,  therefore,  an  order  has  been  made  extending  the 
time  for  service  under  Rule  238  (a),  I think  it  is  open  to 
the  defendant  to  move  against  it  within  the  time  or  ex- 
tended time  prescril)ed  by  the  practice,  and  to  shew,  if  he 
can,  that  there  was  no  good  reason  for  making  it,  even 
though  the  result  of  setting  it  aside  ma}^  be  that  the  action 
will  be  defeated  altogether  by  the  operation  of  the  Statute 
of  Limitations. 

The  next  question  is  whether  the  motion  against  the  order 
was  made  to  the  proper  court  or  tribunal.  The  plaintiffs 
contend  that  it  should  have  been  by  way  of  appeal,  instead 
of  being  made  to  the  Master  to  rescind  his  own  order. 
But  Rule  536  expressly  provides  that  any  party  affected 
by  an  ex  parte  order,  except  the  party  who  obtained  it, 
may  move  to  rescind  or  vary  it  before  the  Judge  or  officer 
who  made  it,  or  any  Judge  or  officer  having  jurisdiction, 
within  four  days  from  the  time  of  its  coming  to  his  notice, 
or  within  such  further  time  as  the  Court  or  Judge  may 
allow.  The  order  in  question  here,  being  the  order  of  the 
19th  May,  1890,  was  an  ex  parte  order,  and  special  leave 
seems  to  have  been  given  to  make  the  motion  on  the  9th 
May.  It  appears  to  me,  therefore,  that  the  motion  before 
the  Master  in  Chambers  to  rescind  that  order  was  regular, 
and  that  he  had  full  jurisdiction  to  review  and  reconsider 
his  former  decision. 

On  doing  so,  he  rescinded  the  order  on  the  ground 
that  no  good  reason  had  been  shewn  for  making  it. 
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When  the  facts  laid  before  him'  on  the  application  for 
that  order  are  analyzed,  they  amount  to  no  more  than  this, 
that  the  reason  offered  for  the  enlargement  is  that  until 
the  plaintiffs  had  ascertained,  by  the  result  of  the  reference 
in  Oates  v.  Cannon,  that  there  had  been  a fund  in  the 
hands  of  the  administratrix,  in  respect  of  which  it  would 
be  worth  their  while  to  prosecute  their  present  suit  against 
these  defendants,  it  would  be  advisable  to  delay  the  service 
of  the  writ,  as,  in  the  event  of  there  being  no  fund,  the 
suit  would  be  useless.  The  Master  in  Chambers,  Mr. 
Justice  Street,  and  the  Divisional  Court,  have  all  deter- 
mined that,  under  the  circumstances,  this  was  not  a good 
reason  for  longer  extending  the  time  for  service  of  the 
writ  upon  these  defendants,  no  doubt  influenced  to  some 
extent  by  the  fact  of  the  actual  delay  in  prosecuting  the 
reference — a delay  which,  as  regards  that  suit  itself,  may 
have  been  excusable,  but  which,  these  defendants  may 
naturally  say,  should  not  be  excused  as  against  them. 
Whether  I should  have  done  as  the  learned  Master  in 
Chambers  did  in  rescinding  the  order,  having  once  made 
it,  is  not  the  question ; the  difficulty  I feel  is  in  saying 
that  he  was  wrong  in  doing  so,  and  that  Mr.  Justice 
Street  and  the  Divisional  Court  were  wrong  in  affirming 
his  order.  I do  not  think  the  latter  Court  did  so  under  any 
misapprehension  of  the  facts,  as  that  the  last  order  was  not 
made  until  after  the  former  extension  had  expired.  It  was 
made,  and  the  Court  did  not  otherwise  apprehend  it,  during 
the  life  of  the  writ  as  prolonged  by  the  order  of  the  21st 
May,  1889,  and  I am  of  opinion  upon  full  consideration  that 
we  cannot  hold  the  Courts  below  to  have  been  wrong  in  say- 
ing that  on  the  19th  May,  1890,  no  good  reason  was  shewn 
for  prolonging  it  further. 

It  is  no  doubt  unfortunate  for  the  plaintiffs,  if  they  have 
a cause  of  action,  that  they  should  lose  it  in  this  man- 
ner, but  it  was  evidently  intended  when  the  change 
was  made  in  the  practice  by  the  present  Rule,  that 
the  position  of  a defendant  should  be  considered,  and 
that  he  should  not  have  an  action  hanging  over  him  for  an 
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indefinite  time,  unless  some  good  excuse  for  want  of  dili- 
gence in  its  prosecution  was  shewn. 

I have  read  all  the  cases  cited  and  referred  to  on 
the  argument,  but  the  only  bearing  they  seem  to  have 
on  the  ground  on  which  this  case  has  been  disposed  of, 
is  to  shew  the  jealousy  with  which  the  Court  regards 
applications  for  extending  the  time  for  service,  espe- 
cially where,  but  for  the  existence  of  the  writ,  the  ordi- 
nary period  of  limitation  would  have  expired. 

Maclennan,  J.  a. — On  the  argument  I was  impressed 
by  the  hardship  to  the  plaintiffs  that  the  late  Master 
Dalton  should  have  set  aside  two  orders  made  by  himself, 
the  effect  of  which,  owing  to  lapse  of  time  between  the 
making  of  the  first  order  and  the  setting  of  them  aside 
was  to  put  an  end  for  ever  to  the  plaintiffs’  claim  without 
the  opportunity  of  a trial. 

It  was  not  contended  that  the  orders  had  been  made 
inadvertently,  or  that  the  learned  Master  had  been  induced 
to  make  them  by  the  use  of  any  improper  means,  and, 
but  for  the  recent  Rule  No.  536,  I should  have  been  of  the 
opinion  that  there  was  no  jurisdiction  to  do  what  was 
done.  That  Rule,  however,  enables  any  party  affected  by 
an  ex  parte  order  to  move  against  it  before  the  same  J udge 
or  officer  who  made  it,  within  four  days  after  it  comes  to 
his  notice,  or  such  further  time  as  the  Court  or  Judge 
may  allow.  It  is  confined  to  ex  parte  orders,  and  is  silent 
as  to  the  grounds  of  the  motion.  It  follows,  I think,  that 
the  party  moving  may  support  his  motion  by  matter 
which  was  not  before  the  Judge  or  officer  when  the  order 
was  made,  and  that  it  must  be  determined,  not  as  a mere 
appeal  from  the  former  order,  but  as  an  original  substan- 
tive application.  I think,  however,  that  the  question  on 
such  a motion  is  not  alone  whether  the  order  ought  or 
ought  not  to  have  been  made,  but  also  whether,  having  been 
made,  it  should  be  rescinded  or  varied.  Taking  that  to  be 
so,  any  change  in  the  state  of  affairs  or  the  position  of  the 
parties  between  the  making  of  the  order  and  the  motion 
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against  it,  is  proper  to  be  taken  into  consideration  ; and  1 
think  I would  hardly  have  rescinded  the  orders  in  question, 
seeing  that  it  was  then  too  late  to  commence  another  action. 

It  is  a different  question,  however,  whether  we  should 
reverse  the  action  of  the  learned  Master,  after  it  has  been, 
twice  affirmed  before  coming  here.  After  the  most  care- 
ful consideration,  I cannot  see  that  the  learned  Master 
was  so  clearly  wrong  that  his  order  cannot  stand,  and  I 
therefore  agree  that  the  appeal  should  be  dismissed. 

Persons  who  obtain  ex  parte  orders  would  do  well 
always  to  bear  in  mind  that  they  are  liable  to  be  discharged 
or  varied,  even  by  the  Judge  or  officer  by  whom  they  may 
be  made. 

Hagarty,  C.  J.  O.,  and  Burton,  J.  A.,  concurred. 

Appeal  dismissed  with  costs. 


Marsh  et  al.  v.  Webb  et  al. 

Security  for  costs — Appeal  to  Supreme  Court  of  Canada — Delivery  out  of 

bond. 

Where  a plaintiff,  being  out  of  the  jurisdiction,  has  given  security  for  the 
defendant’s  costs  of  the  action,  and  has  succeeded  in  the  Court  of  first 
instance  and  in  the  Court  of  Appeal,  he  is  entitled,  notwithstanding 
that  the  defendant  is  appealing  to  the  Supreme  Court  of  Canada,  to 
have  his  security  delivered  out  to  him. 

Hamill  v.  Lilley,  3 Times  L.  R.  549  ; 56  L.  T.  N.  S.  620,  followed. 

[October  25,  1892. — The  Master  in  Chambers.'] 
[November  7,  1892.— C.  J.] 

The  plaintiffs  residing  out  of  the  jurisdiction,  an  order 
was  made,  under  Buie  1242,  requiring  them  to  give  secu- 
rity for  the  defendants’  costs  of  this  action,  which  order 
they  complied  with  by  filing  the  usual  bond. 

The  action  was  brought  to  trial,  and  was  dismissed  by 
the  trial  Judge ; but  the  Queen’s  Bench  Divisional  Court 
reversed  the  decision  of  the  trial  Judge,  and  gave  judg- 
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ment  for  the  plaintiffs  with  costs : 21  0.  R.  281  ; and  the 
Court  of  Appeal  affirmed  the  decision  of  the  Divisional 
Court  also  with  costs:  19  A.  R.  564. 

The  defendants  then  proceeded  to  appeal  to  the  Supreme 
Court  of  Canada. 

The  plaintiffs,  notwithstanding  this  last  appeal,  moved 
for  an  order  for  delivery  out  of  Court  to  them  of  the  bond 
filed  by  them. 


The  motion  was  argued  before  the  Master  in  Chambers 
on  the  24th  October,  1892. 

W.  J.  Green,  for  the  plaintiffs. 

F.  L.  Wehh,  for  the  defendants,  opposed  the  motion  on  the 
ground  that  the  defendants  were  entitled  to  have  the 

O 

security  retained  in  Court,  because,  in  the  event  of  the 
Supreme  Court  of  Canada  reversing  the  decisions  of  the 
Court  of  Appeal  and  the  Divisional  Court,  the  costs  in  the 
High  (]ourt  would  follow  the  event,  and  if  the  bond  were 
delivered  out,  there  would  be  a failure  of  justice. 


Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — In  Na'pier  v.  Hughes,  9 
P.  R.  164,  Chief  Justice  Wilson  in  his  judgment  said: 
“ Formerly  a proceeding  in  error  was  not  a continuance 
of  the  original  action,  but  a new  action,  and  security  for 
costs  given  in  the  Court  below  did  not  extend  to  the  pro- 
ceedings in  error.  In  England  the  proceedings  in  error 
were  by  late  legislation  made  a step  in  the  cause,  just  as 
an  appeal  here  is  a step  in  the  cause  by  our  statute.  In 
that  case  security  for  costs  given  in  the  Court  of  first 
instance  must  stand  as  a security  in  the  Court  of  Appeal.” 

In  Re  Donovan,  10  P.  R.  71,  Mr.  Justice  Proudfoot  held 
that  “ An  appeal  to  the  Court  of  Appeal  is  a ‘ step  in  the 
cause:’  R.  S.  0.  ch.  28,  sec.  31  (now  Con.  Rule  813);  but 
there  is  no  such  provision  in  regard  to  an  appeal  to  the 
Supreme  Court.”  See  also  National  Ins.  Co.  v.  Egleson, 
9 P.  R.  202. 
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In  Hately  v.  Merchants  Despatch  Co.,  12  A.  R.  640, 
relied  on  for  the  defendants,  an  appeal  from  the  Queen’s 
Bench  Division,  11  P.  R.  9,  directing  the  bond  to  be 
delivered  up  to  the  plaintiff,  and  relieving  the  sureties 
thereunder,  Mr.  Justice  Burton  in  his  judgment,  at  p. 
643,  says,  “ If  such  an  order  can  be  upheld,  the  grant- 
ing security  for  costs  is  altogether  illusory,  as  although 
the  defendant  may  all  the  time  have  been  correct  in 
his  contention  and  have  never  been  under  any  legal 
liability  to  the  plaintiff,  and  may  ultimately  obtain  a deci- 
sion in  his  favour,  he  is  deprived  of  the  security  for  the 
costs  which  he  has  wrongfully  sustained,  and  which  a com- 
petent tribunal  has  given  to  him,  because  some  intermedi- 
ate Court  has  once  decided  against  him,  and  upon  the 
strength  of  their  own  decision  has  at  the  same  time  deprived 
him  of  that  security  which  one  tribunal  has  awarded  to 
him,  and  which  the  ultimate  decision  shews  he  was  entitled 
to,”  The  learned  Judge  did  not  decide  that  the  tribunal 
of  last  resort  was  other  than  the  Court  of  Appeal : all  that 
he  held  was  that  the  Queen’s  Bench  Division  was  not  such 
a tribunal.  Further  on  he  said : “ If  the  affirmance  by  the 
Queen’s  Bench  Division  of  the  verdict  was  correct,  no 
harm  was  done  to  any  one  by  allowing  the  bond  to  remain 
upon  the  tiles  of  the  Court.  If,  on  the  contrary,  that  judg- 
ment should  happen  to  be  reversed,  as  is  the  case  here,  an 
irreparable  injury  might  occur  to  the  defendant  in  depriv- 
ing him  of  his  costs,  for  which  security  was  awarded  to 
him.” 

The  judgment  of  Mr.  Justice  Osier,  with  which  Sir 
Thomas,  then  Mr.  Justice,  Galt  agreed,  is  more  applicable 
to  the  question  raised  here.  After  referring  to  the  fact  that 
an  appeal  to  the  Court  of  Appeal  is  now  a step  in  the  cause, 
just  as  a motion  in  the  Divisional  Court  against  the  judg- 
ment at  the  trial  is  a step  in  the  cause,  he  adds  (p.  658) : 
“ They  can,  if  they  please,  go  as  far  as  the  Court  of  Appeal 
for  that  judgment.  Different  considerations  may  apply  to 
subsequent  proceedings  in  error  to  other  appellate  Courts, 
but  into  these  it  is  not  necessary  to  enter.” 
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The  latest  case  on  the  question  is  that  of  Hamill  v. 
Lilley,  8 Times  L.  R.  549,  where  the  Court  of  Appeal  held 
that  it  was  quite  right  that  a plaintiff  resident  abroad 
should  be  ordered  to  give  security  for  costs  in  case  he  lost, 
because  he  brought  the  defendant  into  Court.  The  plaintiff 
having  won  the  action,  the  case  was  then  altered,  and  the 
defendant,  who  wished  to  take  the  plaintiff  to  the  House  of 
Lords,  must  take  him  there  at  his  own  risk.  It  would  be 
wrong  in  principle  to  order  the  £200  to  remain  in  Court,  as 
it  would  in  effect  be  ordering  a respondent  to  give  security 
for  costs. 

The  order  will  go  directing  that  the  bond  be  delivered 
out  of  Court  to  the  plaintiffs  to  be  cancelled  and  that  the 
sureties  be  relieved  from  all  liability  thereunder.  The 
plaintiffs  will  be  entitled  to  their  costs  of  the  application. 

The  defendants  appealed  from  this  decision,  and  their 
appeal  was  argued  by  the  same  counsel  before  Galt,  C.  J., 
in  Chambers,  on  the  5th  November  1892. 

Judgment  was  delivered  on  the  7th  November,  1892. 

Galt,  C.  J. — This  is  an  action  for  the  recovery  of  land. 
The  plaintiffs  reside  out  of  the  jurisdiction  of  the  Court, 
and  the  bond  in  question  was  given  as  security.  The 
plaintiffs,  although  unsuccessful  at  the  trial,  obtained  judg- 
ment in  the  Queen’s  Bench  Division,  and  in  the  Court  of 
Appeal.  The  defendants  are  proceeding  to  take  the  case 
to  the  Supreme  Court.  Under  these  circumstances  the 
case  relied  on  b}^  the  learned  Master  appears  to  me  to  be 
in  accordance  with  his  judgment ; and  this  motion  must  be 
refused. 

The  case  is  Hamill  v,  Lilley,  56  L.  T.  N.  S.  620,  in 
which  Lord  Esher,  M.  R.,  says  : “ In  this  case  the  plaintiff 
resides  abroad,  and  consequently  had  to  give  security  for 
costs  when  he  brought  his  action.  The  plaintiff  was  suc- 
cessful in  his  action,  and  upon  an  appeal  to  this  Court. 
Then  the  defendant  proposes  to  take  the  plaintiff  to  the 
House  of  Lords,  and  asks  that  the  security  for  costs  which 
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the  plaintiff  has  given  shall  remain  in  Court.  That  is  in 
effect  to  ask  that  he  shall  give  security  for  costs.  As  I have 
said,  it  is  contrary  to  principle  altogether  that  a defendant 
who  is  a resident  abroad  should  be  required  to  give  security 
for  costs.  The  plaintiff  is  now  in  the  position  of  a defen- 
dant, as  he  is  taken  to  the  House  of  Lords  by  the  defen- 
dant, and  has  no  choice  in  the  matter,  while  the  defendant 
need  not  go  there  unless  he  likes.  The  application  must 
therefore  be  refused.” 

Appeal  dismissed  ; costs  to  be  costs  in  the  cause  to  the 
plaintiffs  in  any  event. 


Berlin  Piano  Company  v.  Truaisch. 


Venue — Change  of — Preponderance  of  convenience — Cause  of  action — Per- 
sonal convenience  of  loitnesses. 

Upon  a motion  to  change  the  venue  it  is  necessary  to  shew  an  overwhelm* 
ing  preponderance  of  convenience  in  favour  of  the  change. 

Peer  V.  North-West  Transportation  Co.,  14  P.  R.  381,  followed. 

Where  the  defendant  moved  to  change  the  place  of  trial  from  Berlin  to 
Belleville,  shewing  that  the  saving  of  expense  to  him,  if  the  case  were 
tried  at  Belleville,  would  be  about  $40,  and  that  there  were  two  or 
three  more  witnesses  at  Belleville  than  at  Berlin,  and  the  cause  of 
action  arose  at  Belleville,  the  motion  was  refused. 

Held,  that  the  question  whether  it  would  be  personally  more  inconve- 
nient for  the  plaintiffs’  witnesses  to  go  to  Belleville  than  for  the  defen- 
dant’s witnesses  to  go  to  Berlin,  was  not  one  that  could  be  considered. 

[November  8,  1892. — The  Master  in  Chambers.'] 
[November  22,  1892. — Rose,  J.] 

Motion  by  the  defendant  to  change  the  place  of  trial 
from  Berlin,  the  place  proposed  by  the  plaintiffs,  to  Belle- 
ville. 

The  plaintiffs’  place  of  business  was  at  Berlin ; the 
defendant  lived  in  Belleville.  The  action  was  one  of 
replevin,  the  defendant  having  seized  at  Belleville  a piano 
claimed  by  the  plaintiffs  to  have  been  sent  by  them  to  one 
Wimperley  to  sell  for  them  on  commission,  and  for  which 
he  gave  them  a hire  receipt.  The  seizure  by  the  defen- 
dant was  for  overdue  rent  of  a house  in  Belleville  owned 
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by  his  wife  and  occupied  by  Wimperley,  where  the  piano 
was  at  the  time. 

The  defendant  stated  that  he  would  require  to  call  at 
the  trial  five  witnesses  besides  himself,  all  of  whom  were 
necessary  and  material,  and  all  of  whom  resided  at  or  near 
Belleville.  The  plaintiffs’  manager  stated  that  they  would 
require  to  call  at  the  trial  three  witnesses,  all  necessary 
and  material,  one  (Wimperley)  living  in  Rochester,  in  the 
State  of  New  York,  and  the  other  two  in  Berlin. 

It  was  admitted  that  if  the  trial  waste  take  place  during 
the  season  of  navigation,  Belleville  would  be  as  convenient 
a place  for  the  Rochester  witness  as  Berlin,  but  that  at 
any  other  season  Berlin  would  be  much  more  convenient. 


The  motion  was  argued  before  the  Master  in  Chambers 
on  the  7th  November,  1892. 

W.  H.  Blake,  for  the  defendant. 

W.  H.  P.  Clement,  for  the  plaintiffs. 

The  Master  in  Chambers.— It  was  pointed  out  on  the 
argument  that  it  was  difficult  to  see  how  the  defendant  will 
recjuire  the  number  of  Avitnesses  he  mentions  ; and,  on  the 
other  hand,  it  is  ui-ged  that  the  plaintiffs  will  require  but 
one  witness  other  than  the  Rochester  witness. 

This  question  of  witnesses  continually  arises  on  venue 
applications,  and  it  is  difficult  at  times  to  decide  exactly 
why  certain  witnesses  can  be  necessary.  In  the  present 
case  this  is  not  so  material. 

The  cause  of  action  arose  in  Belleville,  and  the  prepon- 
derance of  convenience  is  in  favour  of  Belleville.  It  is 
true  that  the  ))reponderance  is  not  very  great;  but  it  is,  I 
consider,  sufficient,  taking  it  in  connection  with  the  fact  of 
the  place  where  the  cause  of  action  arose  : Grecy  v.  Siddall, 
12  P.  R.  557  ; Arpin  v.  Gainane,  ib.  364  ; Croil  v.  Russell, 
14  P.  R.  185  ; Odell  v.  Mulholland,  ib.  180 ; Dennis  v. 
Carrey,  8 C.  L.  T.  Occ.  N.  143. 

The  venue  will  be  changed  from  Berlin  to  Belleville. 
Costs  in  the  cause. 

10 — VOL.  XV.  O.  P.  R. 
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Tlie  plaintiffs  appealed  from  this  decision,  and  their 
appeal  was  argued  before  Rose,  J.,  in  Chambers  on  the 
19th  November,  1892. 

IF.  H.  P.  Clement,  for  the  plaintiffs,  contended  that  there 
was  no  such  preponderance  of  convenience  in  favour  of 
Belleville  as  justified  a change  of  venue  ; citing  Peer  v. 
North-West  Transi^ortation  Go.,  14  P.  R.  381. 

IF.  II.  Blake,  for  the  defendant,  supported’  the  Master’s 
decision,  contending  that  it  was  proper  to  have  regard  upon 
a venue  motion  to  the  place  where  the  cause  of  action 
arose  ; and  also  that  if  convenience  was  to  be  the  only  thing 
regarded,  special  consideration  should  be  given  to  certain 
family  circumstances  stated  in  the  defendant’s  affidavit 
which  made  it  extremely  difficult  for  him  and  his  wife, 
who  was  one  of  his  witnesses,  to  leave  Belleville. 

Judgment  was  delivered  on  the  22nd  November,  1892. 

Rosk,  J. — Every  argument  in,  support  of  the  order  is 
answered  by  the  cases  cited  in  Walton  v.  Wideman,  10 
P.  R.  228 ; Ross  v.  Canadian  Pacific  R.  W.  Go.,  12  P.  R. 
220 ; and  Peer  v.  North-  West  Transportation  Go.,  14  P.  R. 
381. 

Here  there  are  a possible  extra  expense  of  not  more  than 
^40,  and  an  excess  in  number  of  witnesses  to  be  called  by 
the  defendant  over  those  to  be  called  by  the  plaintiffs,  of 
two  or  three.  The  plaintiffs  may  have  three  witnesses, 
including  Wimperley,  as  against  five  or  six  to  be  called  by 
the  defendant.  If  Wimperley  should  go  to  the  place  of 
trial  by  boat  from  Rochester,  then  it  would  be  two  witnesses 
against  five  or  six,  at  an  extra  expense  of  possibly  $40. 

I am  not  permitted  by  the  authorities  to  consider  whether 
it  would  be  personally  more  inconvenient  for  the  plaintiffs’ 
witnesses  to  go  to  Belleville,  than  for  the  defendant’s 
witnesses  to  go  to  Berlin.  No  certainty  could  be  had  in  any 
such  investigation.  It  may  be  that  at  the  date  of  trial  some 
one  of  the  plaintiffs’  witnesses  can  attend  only  at  an  incon- 
venience that  would  move  one  to  almost  any  extent  to 
grant  relief,  as  in  the  event  of  great  sorrow  or  trouble. 


XV.]  BERLIN  PIANO  COMPANY  V.  TRUAISCH,  71 

The  learned  Master  could  not  have  had  in  mind  the 
opinion  expressed  in  Peer  v.  North-West  Transportation 
Co.,  when  he  said,  “ It  is  true  that  the  preponderance  is  not 
very  great ; but  it  is,  I consider,  sufficient,  taking  it  in 
connection  with  the  fact  of  the  place  where  the  cause  of 
action  arose” — citing  several  cases.  In  none  of  the  cases 
cited  does  the  decision  turn  on  the  question  of  where  the 
cause  of  action  arose.  There  is  an  expression  of  opinion 
by  Armour,  C.  J.,  in  Greey  v.  Siddall,  in  12  P.  K.  557,  not 
concurred  in  by  Falconbridge,  J.  ; an  obiter  by  Street, 
J.,  in  Croil  v.  Russell,  14  P.  R.  185 ; and  reference  to  that 
fact  amongst  others  by  Boyd,  C.,  in  Odell  v.  Mulholland, 
14  P.  K.  180  ; but  in  no  case  are  the  decisions  to  which  1 
have  referred,  or  those  referred  to  in  Peer  v.  North-  West 
Transportation  Co.,  dissented  from. 

The  case  of  Peer  v.  North-West  Transportation  Co.  is 
in  line  with  such  authorities,  and  should,  it  seems  to  me, 
be  considered  as  settling  the  practice  to  be  followed. 
The  language  employed  there  is  “overwhelming  prepon- 
derance of  convenience.”  Motions  such  as  this,  where  the 
costs  incurred  in  making  the  motion  must  equal  or 
exceed  the  extra  costs  of  retaining  the  trial  at  the  place 
named  by  the  plaintiffs,  should  not  be  encouraged. 

The  appeal  must  be  allowed  with  costs  in  the  cause  to 
the  plaintiffs  in  any  event. 
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Fournier  v,  Hogarth  et  al. 

Security  for  costs — Plaintif  giving  false  address — Temporary  residence 
tviihin  firisdictiou — Incarceration  under  criminal  sentence. 

Where  the  plaintiff,  who  for  two  years  previous  to  the  commencement 
of  the  action  had  been  a resident  of  the  Province  of  Quebec,  indorsed 
a false  address,  within  Ontario,  upon  the  writ  of  summons,  for  the 
purpose  of  misleading  and  escaping  giving  security  for  costs,  and  was, 
at  the  time  an  application  w^as  made  therefor,  a prisoner  in  Ontario 
under  a criminal  sentence,  he  was  ordered  to  give  security  for  costs. 
Swanzy  v.  Swavzy,  4 K.  & .1.  237,  follow’ed. 

Redondo  v.  Chaytor,  4 Q.  B.  D.  453,  commented  on. 

[November  23,  1892. — Boyd^  C.J 

An  appeal  by  the  defendant  Hogarth  from  an  order  of 
one  of  the  local  Judges  at  Ottawa  dismissing  the  appel- 
lant’s motion  for  an  order  for  security  for  costs. 

The  facts  are  stated  in  the  judgment. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers,, 
on  the  2bst  Isovember,  1892. 

L.  G.  McCarthy,  for  the  appellant. 

II . T.  Beck,  for  the  plaintiff 

Judgment  was  delivered  on  the  23rd  November,  1892. 

Boyd,  C. — Wi-it  is  issued  9th  August,  1892,  indorsed  as 
issued  by  solicitor  fur  the  plaintiff,  who  resides  at  Mattawa, 
in  the  district  of  Ni[)issing.  Affidavit  by  the  defendant 
Hogarth  on  loth  August  that  the  “plaintiff*  does  not  live 
at  the  village  of  Mattawa,  as  stated  on  back  of  writ,  but 
resides  in  the  unorganized  portion  of  the  county  of  Pontiac, 
in  the  province  of  Quebec,  and  has  resided  there  contin- 
uously for"  u]nvai"ds  of  two  years.”  On  which  application 
was  made  for  security  for  costs.  The  plaintiff  answered 
the  application  by  an  affidavit  sw'orn  at  Pembroke  on  13th 
September,  in  which  he  styles  himself  “of  the  town,  of 
Pembroke,  in  the  county  of  Renfrew,  Esquire,”  and  swears, 

“ I am  now  a resident  of  the  said  town,  and  that  I do  not 
intend  leaving  tire  province  of  Ontario  before  the  determi- 
nation of  this  suit.”  He  further  explains  his  residence  as 
follows  : “ 1 am  at  pr  esent  confined  in  the  common  gaol  at 
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the  said  town,  under  a six  months’  sentence  on  an  unjust 
charge,  w^hich  I verily  believe  was  laid  against  me  at  the 
instigation  of  the  above  named  defendants,  or  some  one  or 
more  of  them,  for  the  purpose  of  forcing  me  to  abandon 
this  action.” 

Then  he  states  that  he  is  possessed  of  real  estate  in 
Mattawa  of  the  value  of  $400  and  over,  sufficient  and 
available  under  execution  to  answer  costs  ; that  it  consists 
of  a house  and  land  in  the  village  ; and  in  another  affida- 
vit he  gives  its  locality  by  description,  and  says  it  is  mort- 
gaged for  $100.  On  the  27th  October  he  swears  to  a 
further  affidavit,  which  states,  I was  at  the  time  of  the 
commencement  of  this  action  within  the  jurisdiction  of 
this  Court.” 

In  reply  three  affidavits  were  put  in  on  behalf  of  the 
applicant  Hogarth  ; one  by  Rochester,  who  has  lived  in 
Mattawa  eight  years,  and  gives  the  value  of  plaintiff’s  lot 
at  $150  : one  by  McMeckin  (assessor  of  Mattawa),  who  says 
it  is  not  worth  at  the  outside  over  $160  ; one  by  Filteau, 
(carpenter)  who  lived  in  the  house  as  tenant,  and  he  states 
the  value  at  $150.  On  these  materials  the  security  was 
refused. 

The  affidavits  in  reply  displace  the  element  of  property 
within  the  jurisdiction,  and  the  question  turns  on  resi- 
dence in  Ontario  and  misdescription  on  the  writ. 

I take  it  to  be  proved  that  the  writ  misdescribes  the 
plaintiff  as  resident  at  Mattawa.  He  affirms  that  he  was 
within  the  jurisdiction  when  the  writ  was  issued,  but  does 
not  deny  the  two  years’  residence  in  Pontiac  affirmed  by 
the  defendant ; nor  does  he  attempt  to  explain  the  indorse- 
ment. The  present  residence  at  Pembroke  is  enforced,  and 
in  custody  under  a criminal  charge  and  sentence. 

Redondo  v.  Chaytor,  4 Q.  B.  D.  453,  is  a precise  determi- 
nation on  this  point,  that  security  will  not  be  ordered  against 
a foreigner  usually  residing  abroad,  who  comes  within  the 
jurisdiction  for  the  purpose  of  temporary  residence  for  the 
purpose  of  enforcing  his  suit.  That  was  a reluctant  de- 
cision which  is  not  to  be  enlarged  as  a rule  of  practice.  It 
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was  followed  in  Ehrard  v.  Gassier,  28  Ch.  D.  232,  236,  the 
Court  saying  that  it  is  better  to  keep  to  the  old  ways^ 
than  to  make  a new  practice  from  moment  to  moment. 
Redondo  v.  Ghaytcr,  however,  recognized  and  did  not 
disturb  the  authority  of  Swanzy  v.  Swanzy,  4 K.  & J.  237, 
which  applied  this  rule,  that  when  an  action  has  been 
brought  by  a foreigner  temporarily  resident  in  England,, 
who,  for  the  purpose  of  misleading  the  Court,  gives  a false 
description  of  his  residence,  or  conceals  his  true  residence,, 
or  gives  a false  name,  that  is  in  the  nature  of  a fraud  upon 
the  Court,  and  the  Court  can  order  security  to  be  given. 
Here,  I cannot  but  think  that  the  plaintiff  wilfully  con- 
cealed his  true  residence  (that  being  in  Pontiac,  in  Quebec), 
and  gave  a false  description  of  his  residence  as  within  the 
jurisdiction  for  the  purpose  of  misleading  and  escaping 
giving  security.  He  attempts  to  justify  on  property  in 
Mattawa,  which  turns  out  to  be  insufficient ; and  then  he 
attempts  to  escape  the  consequences  of  an  untrue  and  false 
description  by  saying  he  was  within  the  jurisdiction  when 
the  writ  was  issued.  He  falls  precisely  within  the  rule  in 
Swanzy  v.  Svjanzy,  as  being  a foreigner  (i.  e.,  for  the  pur- 
poses of  municipal  jurisdiction),  resident  in  Quebec,  who 
will  presumably  return  there  after  his  term  of  incarcera- 
tion ends ; and  who,  to  escape  giving  security,  indorses  a 
false  statement  of  residence  on  his  writ. 

A like  state  of  facts  occurred  in  Waldron  v.  Mc- 
Walter,  6 P.  R.  145,  in  which  Blake,  V.  C.,  ordered  security. 
In  1886,  Chitty,  J.,  decided  that  the  false  address  of  a peti- 
tioner was  a clear  ground  for  ordering  security  for  costs  : 
Re  Sturgis,  34  W.  R.  163. 

The  inexpediency  of  the  English  decisions  has  been 
marked  by  an  express  Rule  of  Court,  which  now  declares 
that  a plaintiff  ordinarily  resident  out  of  the  jurisdiction 
may  be  ordered  to  give  security,  though  he  may  be  tem- 
porarily resident  within  the  jurisdiction,  (1885)  : Wilson, 
7th  ed.,  p.  481. 

I think  the  order  should  go  for  security,  with  costs  in 
the  cause  in  any  event  to  the  defendant  Hogarth. 
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Malcolm  et  al.  v.  Leys. 

Costa — Scale  of — Jurisdiction  of  County  Court — Amount  in  controversy — 

Interest. 

Where  the  plaintiffs  in  an  action  in  the  High  Court  of  Justice  to  recover 
a sum  for  work  and  labour  and  materials,  the  amount  not  being  liqui- 
dated or  ascertained,  recovered  $197.01  for  debt  and  $14.54  for  interest 
from  the  issue  of  the  writ  of  summons  ; — 

Held,  that  the  amount  recovered  was  not  wdthin  the  jurisdiction  of  a 
County  Court,  and  the  plaintiffs  were  entitled  to  costs  on  the  scale  of 
the  High  Court. 

[December  10,  1892. — Rose,  J.] 

This  action  was  brought  in  the  High  Court  by  the  firm 
of  Malcolm  & Harracl,  against  John  Leys,  to  recover 
$224,83  for  work  and  labour  and  material  supplied  in 
painting  and  papering  a house. 

A reference  to  ascertain  the  amount  due  to  the  plaintiffs 
was  directed  to  the  Registrar  of  the  Queen’s  Bench  Division, 
who  found  that  there  was  due  to  the  plaintiffs  for  debt 
$197.01,  and  for  interest  from  the  issue  of  the  writ  of 
summons  until  the  date  of  the  report,  $14.54.  The  report 
was  confirmed  on  appeal. 

The  plaintiffs  moved  for  judgment  on  the  report  and  for 
costs  of  the  action  and  reference. 

The  motion  came  before  Rose,  J.,  in  Court  on  the  Gth 
December,  1892.  The  only  question  argued  was  that  of  costs. 

0.  B.  Gordon,  for  the  plaintiffs,  contended  that  they 
were  entitled  to  full  costs  on  the  scale  of  the  High  Court. 

E.  D.  Armour,  Q.  C.,  for  the  defendant,  contended  that 
the  amount  found  due  was  within  the  jurisdiction  of  a 
County  Court,  and  that  the  plaintiffs  should  have  only 
County  Court  costs,  and  the  defendant  the  right  to  set  off 
the  excess  of  his  costs  incurred  over  County  Court  costs. 

Judgment  was  delivered  on  the  10th  December,  1892. 

Rose,  J. — The  County  Court  by  sub-sections  1 and  2 of 
section  19,  ch.  47,  R.  S.  0.  1887,  is  given  limited  jurisdic- 
tion in  two  cases : First,  “ In  all  personal  actions  where 
the  debt  or  damages  claimed  do  not  exceed  the  sum  of 
$200 Second,  “ In  all  causes  and  actions  relating  to  debt, 
covenant,  and  contract,  to  $400,  where  the  amount  is 
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liquidated  or  ascertained  by  the  act  of  the  parties  or  by 
the  signature  of  the  defendant.” 

o 

The  claim  in  this  case  is  of  the  first  class,  and  therefore 
manifestly  no  judgment  could  be  granted  upon  it  for  more 
than  S200. 

In  claims  within  the  second  class,  the  judgment  may 
not  exceed  $400. 

It  was  argued  that  as  the  debt  in  this  case  was  under 
$200,  the  amount  awarded,  $211.55,  being  made  up  of 
$197.01  debt  and  $14.54  interest,  the  County  Court  had 
jurisdiction  so  long  as  the  whole  amount  did  not  exceed 
$400,  and  for  this  proposition  lfc(7rac/cm  v.  Gres  wick,  8 
P.  K 501,  was  cited  as  authority. 

As  I read  that  decision,  it  does  not  assist  the  defendant. 
It  merely  determines  that  in  any  case  within  the  second 
class,  the  addition  of  interest  to  the  debt  will  not  bring  it 
within  the  first  class,  and  so  I’educe  the  amount  for  which 
judgment  may  be  had  from  $400  to  $200;  but  it  is  mani- 
festly no  authority  for  holding  that  in  a case  within  the 
first  class  you  may  have  judgment  for  over  $200,  because 
the  claim  was  originally  below  $200,  and  was  increased  by 
the  addition  of  interest  only. 

The  addition  of  interest  will  not  in  either  case  change 
the  nature  of  the  claim.  If  originally  within  the  first 
class,  it  so  remains,  and  judgment  must  be  limited  to  $200. 
If  originally  within  the  second  class,  it  so  remains,  and 
judgment  may  be  had  for  any  sum  up  to  $400. 

Foster  v.  Emory,  14  P.  R.  1,  was  cited,  but  it  is  no 
authority  for  the  defendant.  When  judgment  has  once 
been  entered  on  a claim  within  the  jurisdiction,  interest 
accruing  on  the  judgment  debt  of  course  cannot  affect  the 
jurisdiction.  Foster  v.  Emory  does  not,  as  it  seems  to  me, 
touch  the  point  in  dispute. 

Re  Young  v.  Morden,  10  P.  R.  276 ; McDermid  v.  Mc- 
Dermid,  15  A.  R.  287  ; and  Moses  v.  Moses,  13  P.  R.  12, 144, 
may  be  referred  to. 

There  must  be  judgment  for  the  plaintiffs  for  the  amount 
claimed,  with  interest  and  costs  according  to  the  High 
Court  scale,  including  the  costs  of  this  motion. 
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McArthur  v.  Michigan  Central  Railway  Company 

ET  AL. 


Venue — Application  to  change — Befusal  to  interfere— Apportionment  of 
costs  by  trial  Judge. 

Having  regard  to  the  difficulty  of  deciding  upon  contradictory  affidavits 
whether  it  is  proper  in  any  case  to  order  a change  of  the  place  of  trial, 
and  to  the  unsatisfactory  nature  of  the  practice  and  the  conflicting 
decisions  upon  the  question  of  change  of  venue,  it  is  better  to  refuse 
applications  for  change  of  venue,  and  to  leave  the  trial  Judge  to  appor- 
tion the  costs  so  as  to  do  justice,  if  it  appears  to  him  that  the  exx^ense 
has  been  increased  by  the  plaintiff’s  choice  of  a place  of  trial. 

Roberts  y.  Jones  and.  Willey  y.  Great  Northern  R.  W.  Co.,  [1891]  2 Q.  B. 
194,  followed. 

[December  12,  1892. — Boyd,  C.] 

An  appeal  by  the  defendants  from  an  order  of  the 
Master  in  Chambers  dismissing  a motion  by  the  appel- 
lants, to  change  the  place  of  trial  from  London,  which  was 
named  by  the  plaintiff,  to  St.  Thomas. 

The  action  was  brought  by  a servant  of  the  defendants 
to  recover  damages  for  negligence  for  injuries  received  by 
the  plaintiff  in  the  station-yard  of  the  defendants  at  St. 
Thomas,  owing,  as  alleged,  to  the  negligent  and  improper 
packing  of  a frog. 

The  defendants  moved  to  change  the  venue  on  an  affi- 
davit shewing  that  the  cause  of  action  arose  and  all  the 
witnesses  resided  at  St.  Thomas. 

The  plaintiff  did  not  deny  this,  but  shewed  that  a win- 
ter sittings  of  the  Court  for  the  trial  of  actions  had  been 
fixed  for  the  9th  of  January,  1893,  at  London,  and  that 
he  was  most  anxious  to  go  down  to  trial  at  that  sittings, 
and  that  there  would  be  no  opportunity  to  go  down  to  trial 
at  St.  Thomas  until  the  spring  of  1893. 

The  Master  in  Chambers  refused  to  change  the  venue  on 
the  authority  of  Berlin  Piano  Go.  v.  Tr%iaisch,  decided  by 
Rose,  J.,  on  the  22nd  November,  1892,  and  now  reported 
ante  p.  68. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  12th  December,  1892. 
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D.  W . Saunders,  for  the  defendants.  There  is  nothing 
in  favour  of  leaving  the  venue  at  London,  except  the 
hare  right  of  the  plaintiff  to  lay  the  venue  there.  It 
is  true  that  the  plaintiff  will  be  delayed  in  getting  to 
trial  if  the  venue  is  changed  to  St.  Thomas,  but  he  him- 
self is  responsible  for  the  dela}^,  for  the  action  was  begun 
in  May  last,  and  the  statement  of  claim  was  not  delivered 
till  the  23rd  November  : Berlin  Piano  Co.  v.  Truaisch 
and  Peer  v.  North-West  Transportation  Go.,  14  P.  E,.  881, 
are  both  distinguishable.  In  the  latter  case  the  remarks 
of  Mr.  Justice  Osier  are  merely  obiter,  the  Court  having 
refused  leave  to  appeal.  The  present  application  is  not 
based  on  the  expense  of  taking  witnesses  to  London  ; the 
expense  would  not  be  very  heavy.  The  defendants  say 
that  St.  Thomas  is  the  proper  place  to  have  the  action 
tried,  because  the  cause  of  action  arose  there  and  all  the 
witnesses  are  there.  It  is  manifestly  the  most  convenient 
place  to  try  the  action.  The  jury  may  also  require  to  have 
a view  of  the  locus  in  quo,  and  it  would  be  very  incon- 
venient to  bring  a jury  from  London  for  that  purpose.  I 
refer  to  Bridcut  v.  Duncan,  7 Times  L.  E.  514  ; Greey  v. 
Siddall,  12  P.  E.  557  ; Odell  v.  Midholland,  14  P.  E.  180  ; 
Croily.  Russell,  ib.  185. 

Douglas  Armour,  for  the  plaintiff,  was  not  called  on. 

Boyd,  C. — In  the  extremely  unsatisfactory  state  of  the 
j)ractice  upon  motions  to  change  the  venue,  I am  glad  to 
find  English  authority  for  the  course  I propose  to  take. 
It  is  found  in  many  cases  that  where  the  defendant  swears 
to  a certain  number  of  witnesses,  the  plaintiff  makes  a 
counter-affidavit  shewing  a larger  number  in  another  place, 
and  when  the  trial  comes  off  the  witnesses  do  not  material- 
ize, to  use  the  common  phrase,  or  else  are  called  for  no 
reason  except  that  they  have  been  named  as  witnesses  at 
an  earlier  stage.  The  evil  is  in  trying  to  forecast  the 
course  of  events  at  the  trial.  This  is  most  unsatisfactory, 
and  so  are  the  different  rules  which  have  been  laid  down 
as  to  cause  of  action,  preponderance  of  convenience,  and 
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preponderance  of  expense.  The  practice  is  in  a most  confused 
•state  ; one  view  at  one  time  seeming  to  prevail,  and  an- 
other view  at  another  time.  In  the  present  case  it  does  not 
really  matter  a straw,  as  far  as  expense  goes,  at  which 
place  the  action  is  tried.  The  considerations  in  favour  of 
leaving  the  venue  at  London  are  that  the  case  will  be 
sooner  tried  there,  and  the  value  to  be  attached  to  the  legal 
right  of  the  plaintiff  to  lay  the  venue  where  he  pleases. 
The  English  cases  to  which  I refer  are  Roberts  v.  Jones 
and  Willey  v.  Great  Northern  R.  W.  Co.,  [1891]  2 Q.  B.  194, 
where  the  expense  incurred  by  a trial  at  London  was 
adjusted  at  the  close  of  the  litigation.  Hawkins,  J.,  says 
at  p.  205  : “ The  Court  or  Judge  refusing  to  make  an  order 
to  change  the  venue,  cannot  have  before  them  all  the  cir- 
cumstances. They  cannot  try  the  action.  They  can  only 
deal  with  the  necessarily  imperfect  materials  before  them.” 
And  at  p.  207  : “ For  the  reasons  I have  shortly  expressed, 
I feel  that  I have  good  cause  for  exercising  my  discretion 
over  the  costs,  and  I exercise  that  discretion  thus  : I order 
that  the  plaintiff  shall  have  his  costs  of  action  so  far  as 
they  are  strictly  confined  to  his  claim  for  personal  injuries 
and  suffering,  and  no  more,  and  that  such  costs  shall  be 
taxed  as  if  the  trial  had  taken  place  in  Leeds  ; and  I fur- 
ther order  that  the  plaintiff  do  pay  to  the  defendants  all 
their  the  defendants’  costs  so  far  as  they  relate  to  the 
trade  claim  ; such  costs  to  be  taxed  treating  the  action  as 
tried  in  Middleisex,  as  in  fact  it  was  tried  ; and  I further 
order  that  the  plaintiff  do  pay  to  the  defendants  the  differ- 
ence in  the  expenses  of  procuring  the  attendance  of  any 
medical  witness  occasioned  by  trying  in  London  instead  of 
Leeds.” 

Having  regard  to  this  decision  and  to  the  unsatisfac- 
tory state  of  the  present  practice,  I venture  to  cut  the 
knot  by  refusing  to  interfere  at  all,  and  leaving  the  Judge 
at  the  trial  to  do  justice  by  apportioning  the  costs  if  he 
sees  fit. 

The  appeal  will  be  dismissed.  Costs  in  the  cause. 
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Harding  v.  Knust. 

Costs — Taxation — Witness  and  counsel  je.es — Disallowance — False  affidavit 
of  increase — Motion  to  set  aside  certificate  of  taxation — Master  in 
Ghamhers — Judge  in  Chambers — J urisdiction. 

Upon  the  taxation  of  the  plaintiff’s  costs  of  the  action,  he  made  the  usual 
affidavit  of  increase,  and  was  thereupon  allowed  for  disbursements  of 
sums  of  money  as  witness  and  counsel  fees.  The  taxation  was  closed 
and  the  certificate  issued  without  objection.  The  defendant  afterwards 
discovered  that  the  fees  had  not  been  paid  as  stated  in  the  affidavit, 
and  made  a motion  to  set  aside  the  certificate  and  have  the  items  in 
question  disallowed  : — 

Held,  that  neither  the  Master  in  Chambers  nor  a Judge  in  Chambers  had 
jurisdiction  to  entertain  the  motion. 

Upon  a motion  to  a Judge  in  Court : — 

Held,  that  the  items  should  be  disallowed. 

Hornickv.  Romney,  11  C.  L.  T.  Occ.  N.  329,  followed. 

[October  12,  1892.  — The  Master  in  Chainhers.^ 
[November  4,  \S^2.  — Galt,  C.  J.] 

[November  22,  1892. — Rose,  J.] 

The  plaintiff,  having  obtained  judgment  in  his  favour 
at  the  trial  of  the  action  with  costs  thereof,  taxed  his  costs 
before  one  of  the  taxing  officers  at  Toronto.  Certain  sums 
were  taxed  to  him  for  witness  and  counsel  fees,  upon  the 
usual  affidavit  of  increase  made  by  the  plaintiff  himself. 
The  taxation  was  closed  without  objection,  and  the  officer 
issued  his  certificate,  after  which  the  defendant  discovered 
that  the  fees  taxed  had  not  actually  been  paid  to  the 
witnesses  and  counsel  at  the  time  the  affidavit  was  made 
and  the  taxation  closed. 

The  defendant  accordingly  moved  before  the  Master  in 
Chambers  for  an  order  setting  aside  with  costs  the  certifi- 
cate of  taxation,  and  striking  off  the  bill  of  costs  the 
amount  alleged  to  have  been  paid  by  the  plaintiff  as 
witness  and  counsel  fees  in  his  affidavit  of  disbursements. 
The  part  of  the  motion  as  to  striking  off*  the  objectionable 
items  was  abandoned  on  the  return. 


The  motion  w^as  argued  before  the  Master  on  the  11th 
October,  1892. 
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E.  F.  B.  Johnston,  Q.  C.,  for  the  plaintiff,  contended  that 
the  Master  in  Chambers  had  no  jurisdiction  to  dispose  of 
the  application,  as  it  was  in  the  nature  of  an  appeal  from 
the  taxing  officer’s  taxation ; citing  Rule  30  ; Evans  v. 
Philljootts,  9 C.  & P.  270;  Guerrier  v.  White,  12  P,  R.  57f ; 
Langtry  v.  Vumoulin,  10  R R.  414;  Re  Ponton,  15  Gr. 
355. 

W.  R.  Smyth,  for  the  defendant,  supported  the  motion, 
and  contended  for  the  jurisdiction  of  the  Master;  citing 
Hornickv.  Romney,  11  C.  L.  T.  Occ.  N.  329 ; Waterous 
V.  Farran,  6 P.  R.  31. 


Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — In  Hornick  v.  Romney,  11 
C.  L.  T.  Occ.  N.  329,  the  appeal  came  on  before  a Judge  in 
Chambers,  not  before  the  Master,  so  that  the  question 
did  not  arise.  In  Waterous  v.  Farran,  6 P.  R.  31,  tlie 
question  was  as  to  the  filing  a paper,  a purely  ministerial 
act,  by  the  deputy  registrar. 

In  Carr  v.  Moifatt  9 U.C.L.  J.N.S.  52,  it  was  held  that  the 
Referee  in  Chambers  had  no  jurisdiction  to  hear  a motion 
to  set  aside  an  order  of  revivor  issued  by  the  Clerk  of 
Records  and  Writs. 

In  Langtry  v.  Dumoulin,  10  T.  R.  444,  the  Chancellor 
held  that  the  practice  governing  appeals  from  the  taxing 
officers  at  Toronto  is  genei  ally  the  same  as  that  governing 
appeals  from  the^Master,  and  that  a certificate  of  taxation 
is  a report. 

In  Grahame  \\  Anderson, 2 Ch,  Chamb.  R.  303,  it  w'as  held 
that  an  appeal  from  a Master’s  certificate  of  costs  should 
be  to  the  Court,  not  to  a Judge  in  Chambers;  and  in 
Graham  v.  Godson,  ih,  472,  a motion  to  refer  a report 
back  to  the  Master^^was  not  entertained  in  Chambers,  even 
by  consent;  or  where  the  Master  certified  that  he  had  made 
a mistake : Bently  v.  Jack,  ih.  473. 

There  is  no  doubt  that  in  both  f^angtry  v.  Dumoulin 
and  Guerrier  v.  White,  12  P.  R.  571,  the  Court  held  that 
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the  taxing  officer,  after  issuing  his  certificate,  is  functus 
officio,  and  that  the  only  way  in  which  he  can  open  up  the 
taxation  is  by  order  of  the  Court. 

The  taxing  officer  in  this  case  acted  upon  the  evidence 
produced  before  him,  and  concluded  his  taxation  of  the 
bill  of  costs,  issuing  his  certificate.  It  is  asked  on  this 
motion  that  I should  hold  the  evidence  produced  before 
the  taxing  officer  was  false,  and  should  not  have  been  acted 
upon  ; and,  further,  that  the  items  allowed  under  it  should 
be  disallowed.  I am  of  opinion  that  this  is  asking  me  to 
do  something  I have  no  power  to  do  under  Rule  30,  excep- 
tions 2 and  13.  Even  if  the  parties  consented  to  my  referring 
the  matter  back  to  the  taxing  officer,  I could  not  do  so,  as 
consent  cannot  give  jurisdiction. 

1 have  no  power  to  refer  this  application  to  a Judge: 
Thomjyson  v.  Freeman,  4 Ch.  Chamb.  R.  1. 

The  motion  will  be  refused  ; no  costs. 

The  defendant  appealed  from  this  decision  to  a Judge 
in  Chambers,  and  moved  substantively  for  the  same  order 
wffiich  the  learned  Master  refused. 

The  appeal  and  motion  Avere  argued  by  the  same  counsel 
before  Galt,  C.  J.,  in  Chambers,  on  the  Slst  October,  1892. 

Judgment  was  delivered  on  the  4th  November,  1892. 

Galt,  C.  J.,  held  that  the  learned  Master  was  correct  in 
his  decision,  and  also  that  a Judge  in  Chambers  had  no 
authoiity  to  entertain  the  motion. 

He  therefore  dismissed  the  appeal  and  motion  without 
prejudice  to  the  application  being  made  to  a Judge  in 
Court. 

The  defendant  then  moved  before  a Judge  in  Court  for 
an  order  setting  aside  the  certificate  of  the  taxing  officer, 
and  disallowing  the  items  of  witness  and  counsel  fees 
before  referred  to. 
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The  motion  was  argued  by  the  same  counsel  before  E-OSE, 
J.,  in  Court,  on  the  18th  November,  1892. 

Judgment  was  delivered  on  the  22nd  November,  1892. 

Rose,  J. — I think  this  case  is  governed  by  Hornich  v. 
Romney,  11  C.  L.  T.  Occ.  N.  329,  and  that  the  items  of  wit- 
ness and  counsel  fees  moved  against  must  be  disallowed. 

The  object  of  the  rule  requiring  prepayment  of  witness 
fees  is  stated  by  Erie,  J.,  in  Freeman  v.  Rosher,  6 D.  & L. 
517.  Our  Rule  1213  provides  for  the  affidavit  of  increase. 
Here  the  affidavit  makes  incorrect  statements  as  to  sub- 
poenas, witness  and  counsel  fees.  Had  the  truth  appeared, 
the  taxing  officer  could  not  have  properly  allowed  the 
items ; and  now  that  the  truth  is  made  to  appear,  they 
must  be  disallowed. 

Intentional  wrong-doino^  was  denied.  I have  not  to  deal 
with  the  motive.  The  rule  is  a salutary  one.  Its  provisions 
have  been  violated,  and  the  penalty  must  be  enforced. 

Barnes  v.  Attwood,  5 C.  B.  164,  cited  on  behalf  of  the 
plaintiff,  is,  I think,  a strong  authority  in  the  defendant’s 
favour. 

The  motion  to  have  disallowed  the  counsel  and  witness 
fees  must  be  granted  with  costs.  I have  found  the  cross- 
examination  of  the  witnesses  on  their  affidavits  filed  on  the 
prior  application  of  value  on  this  motion.  The  taxing 
officer  will  therefore  allow  a reasonable  sum  for  them  in 
taxing  to  the  defendant  his  costs  of  this  motion. 
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Emerson  et  al.  v.  Humphries  et  al. 


Inter  pleader — Writ  of  possession — Adverse  claim — Right  oj  sheriff  to  inter- 
plead— Rule  1141  (h) — Parties — Infant  devisees — Executors—  Mortgage 
action — Claim  for  possession  of  land. 

In  an  action  upon  a mortgage  made  by  a deceased  person,  who  died  in 
1889,  payment,  foreclosure,  and  possession  were  claimed,  and  the  ex- 
ecutors, to  whom  the  real  estate  had  been  devised,  were  the  only  defen- 
dants. Judgment  for  possession,  inter  alia,  was  recovered,  and  a writ 
of  possession  placed  in  the  sheriff’s  hands.  The  widow,  who  was  one  of 
the  executors,  and  the  infant  children  of  the  deceased  mortgagor  had 
an  interest  under  the  will  in  the  mortgaged  lands,  and  were  in  posses- 
sion when  the  sheriff’  attempted  to  execute  the  writ.  The  infants,  and 
the  widow  as  their  guardian,  made  a claim  to  the  possession  as  against 
the  writ,  based  on  the  ground  of  the  infants  not  having  been  made 
parties  to  the  action  : — 

Held,  that  the  sheriff,  by  virtue  of  Rule  1141  (6)  was  entitled  to  inter- 
plead : — • 

Held,  also,  that  the  action,  as  regards  the  claim  for  possession,  was 
properly  constituted  ; and  the  infants  were  bound  by  the  judgment 
against  the  executors. 

Keen  v.  Codd,  14  P.  R.  182,  distinguished. 

[November  23,  1892. — The  Master  in  Chambers^ 

This  action  was  brought  by  the  executors  of  the  estate 
of  Joseph  Emerson,  deceased,  for  the  recovery  of  the 
amount  due  under  a mortgage  made  by  William  Hum- 
phries, deceased,  to  Joseph  Emerson,  deceased,  and  for 
redemption  or  foreclosure,  and  for  possession  of  the  mort- 
gaged lands. 

Vvilliam  Humphries  died  in  1889,  leaving  him  surviving 
his  widow  and  two  infant  children,  and  by  his  will  de- 
vised and  bequeathed  to  his  executors  all  his  real  and 
personal  estate  in  trust  to  pay  his  debts  and  funeral  and 
testamentary  expenses ; to  pay  his  mother  an  annuity  of 
$100  out  of  the  income  of  his  estate;  to  maintain  his  wife 
and  two  infant  children  during  the  children’s  infancy  out 
of  the  income  ; and  to  divide  the  estate  among  the  wife 
and  children  as  soon  as  the  children  should  attain  major- 
ity. 

The  executors  were  the  widow,  Mary  Jane  Humphries,. 
Robert  Brown,  and  David  Turner. 
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The  plaintiffs  made  the  three  executors  defendants  to 
the  action,  but  not  the  infant  children. 

Judgment  was  entered  for  the  plaintiffs  on  the  4th  Octo- 
ber, 1891,  requiring  the  defendants  to  pay  the  plaintiffs 
the  amount  found  due  under  the  mortgage,  and  to  deliver 
up  possession  of  the  mortgaged  premises. 

Under  this  judgment  a writ  of  possession  was  issued  on 
the  7th  October,  1891,  directed  to  the  sheriff  of  the  city  of 
Toronto,  and  placed  in  his  hands  on  the  8th  October,  1892^ 
commanding  him  to  enter  on  the  mortgaged  lands,  or  such 
part  thereof  as  might  be  in  possession  of  the  defendants,, 
and  without  delay  cause  the  plaintiffs  to  have  possession, 
and  to  defend  and  keep  them  in  peaceable  and  quiet  pos- 
session. 

The  defendant  Mary  Jane  Humphries,  the  widow  of 
the  deceased  mortgagor,  lived  on  the  premises  with  their 
two  infant  children,  who  were  aged  three  and  five  years 
respectively. 

On  the  24th  October,  1892,  the  shei'iff  was  notified  by 
the  solicitors  for  the  defendants  that  the  infants  claimed 
possession  of  the  mortgaged  premises,  and  that  they,  the 
solicitors,  were  instructed  to  take  proceedings  to  restrain 
any  ejectment  of  the  infants  from  the  premises. 

This  claim  of  the  infants  was  founded  on  their  not  hav- 
ing been  made  parties  to  the  action.  It  was  also  claimed 
that  the  defendant  Mary  Jane  Humphries,  as  the  guardian 
of  the  infants,  was  entitled  to  remain  in  possession, 
although  judgment  had  been  entered  against  her. 

The  sheriff  being  so  threatened  with  proceedings,  and 
being  refused  instructions  by  the  plaintiffs,  applied  for 
relief  by  interpleader  under  Rule  1141  (h),  a claim  having 
been  made  to  lands  intended  to  be  taken  in  execution 
under  process. 

Upon  the  first  return  of  the  motion,  before  the  Master 
in  Chambers  on  the  14th  November,  1892,  it  was  enter- 
tained, and  the  sheriff’s  right  to  interplead  recognized.  It 
was  then  enlarged  to  enable  the  other  parties  to  consider 
their  respective  positions. 
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On  the  next  return,  it  appeared  that  the  lands  were  not 
sufficient  to  satisfy  the  mortgage,  and,  instead  of  going  to 
the  expense  of  an  issue,  the  parties  agreed  to  the  Master 
disposing  of  all  the  matters  in  contention. 

The  motion  was  argued  on  the  21st  November,  1892. 

R.  J.  Maclennan,  for  the  sheriff. 

G.  C.  Campbell,  for  the  plaintiffs. 

F.  W.  Harcourt,  for  the  infant  claimants,  and  Ballantyne, 
for  the  defendant  Mary  Jane  Humphries,  contended 
that  the  action  being  for  foreclosure,  the  infants  should 
have  been  made  parties ; and,  as  they  were  not  made 
parties,  the  proceedings  were  defective,  and  the  writ 
of  possession  should  be  set  aside ; citing  Keen  v.  Codd,  14 
P.  K 182. 

Judgment  was  delivered  on  the  23rd  November,  1892. 

The  Master  in  Chambers. — Keen  v.  Codd,  14  P.  R. 
182,  referred  to  an  intestacy  under  the  Devolution  of 
Estates  Act. 

In  Re  Mitchell,  Wavell  v.  Mitchell,  W.  N.  1892,  p.  11,  a 
foreclosure  action  by  a first  mortgagee  against  puisne  mort- 
gagees and  the  trustee  and  executors  of  the  will  of  the 
deceased  mortgagor,  counsel  for  the  plaintiff,  in  asking  for 
the  ordinary  foreclosure  judgment,  referred  to  the  deci- 
sions of  Francis  v.  Harrison,  43  Ch.  D.  183,  and  Aylward 
V.  Lewis,  [1891]  2 Ch.  81,  and  submitted  to  the  Court 
whether  the  other  defendants  (who  did  not  appear)  sufll- 
ciently  represented  the  estate  of  the  mortgagor  for  all  the 
purposes  of  the  action.  Kekewich,  J.,  referred  to  Mills  v. 
Jennings,  13  Ch.  D.  649,  and  said  that  there  was  really 
nothing  in  the  point  which  had  been  raised ; for  there  the 
Court  had  before  it  the  executors  and  trustees,  persons 
who  fully  represented  the  estate,  and  in  whom  the  equity  of 
redemption  or  quasi  legal  estate  was  vested. 

I would  also  refer  to  Rule  309,  and  the  following  cases 
as  to  necessary  parties  : Goldsmid  v.  Stonehewer,  9 Hare, 
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Appendix  xxxviii. ; Hanman  v.  Riley,  ih.  xl. ; Malone  v. 
Malone,  V7  0.  R 101  ; and  Re  Booth’s  Trusts,  16  0.  R 429. 

For  the  purpose  of  an  execution  against  lands,  heirs  are 
primd  facie  bound  by  a judgment  against  the  executor : 
Willis  V.  Willis,  19  Gr.  573,  following  Lovell  v.  Gihson,  ih. 
280.  See  also  Harvey  v.  Wilde,  L.  R.  14  Eq.'438  ; sec.  26, 
ch.  64,  R S.  0. 

In  my  opinion,  the  plaintiffs’  action  is  properly  constitu- 
ted, at  least  so  far  as  this  application  is  concerned  ; and  the 
claim  made  by  the  infants  is  not  one  that  should  be 
allowed.  The  application  will  be  refused  and  the  claim- 
ants barred.  Costs  of  all  parties  to  be  paid  by  the  claim- 
ant Mrs.  Humphries. 


Bellamy  v.  Connolly. 

Solicitor — Settlement  of  action  hy  parties— No  fruits  of  litigation — Notice 
hy  solicitor  to  parties — Costs — Collusion. 

It  is  competent  for  a client  to  settle  his  action  l)eliind  the  back  of  his 
solicitor,  notwithstanding  that  the  solicitor  has  given  notice  to  the 
client  and  to  the  opposite  party  not  to  settle  except  with  the  solicitor’s 
consent. 

The  equitable  interference  of  the  Court  cannot  be  invoked  on  behalf  of  a 
solicitor  in  an  action  settled  in  such  a manner,  unless  there  are  fruits 
arising  from  such  settlement  upon  which  the  solicitor’s  lien  can  attach  ; 
for  there  is  no  lien  on  the  action. 

Upon  such  a settlement,  unless  where  collusion  between  the  parties  to 
defraud  the  plaintiff’s  solicitor  of  his  costs  is  clearly  shewn,  a defendant 
will  not  be  ordered  to  pay  the  costs  of  the  plaintiff’s  solicitor. 

[December  1,  1892. — The\Qiieeii' s Bench  Division.^ 

This  was  an  appeal  by  the  defendant  from  an  order  of 
Falconbridge,  J.,  affirming  an  order  of  the  local  Judge  for 
the  county  of  Dufferin,  directing  the  defendant,  Thomas 
Connolly,  to  forthwith  after  the  taxation  thereof,  pay  to 
Matthew  Wilkins,  the  plaintiff’s  solicitor,  his  costs  of  this 
action  and  of  and  incidental  to  this  motion. 

The  notice  of  motion  upon  which  this  order  was  granted 
asked  that  the  defendant  should  be  ordered  to  pay  to  the 
plaintiff’s  solicitor  the  costs  of  this  action  and  of  and 
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incidental  to  this  motion,  as  between  solicitor  and  client, 
on  the  ground  that  this  action  was  compromised  or  settled 
by  the  plaintiff  and  the  defendant,  without  the  knowledge 
or  consent  of  the  plaintiff’s  solicitor,  the  said  action  being 
fraudulently  and  collusively  settled  with  a view  of  de- 
priving the  said  solicitor  of  his  costs  of  the  suit,  and  on 
the  further  ground  that  the  settlement  so  made  pecuniarily 
benefited  the  plaintiff  by  reason  of  the  said  action  com- 
menced by  the  said  plaintiff’s  solicitor. 

It  appeared  from  the  affidavit  of  the  plaintiff’s  solicitor, 
and  from  the  affidavit  and  cross-examination  thereon  of 
the  defendant,  that  this  was  an  action  of  slander ; that 
another  action  of  slander,  in  which  the  plaintiff’s  solicitor 
was  the  plaintiff’s  solicitor,  had  been  brought  in  the  Com- 
mon Pleas  Division  by  the  plaintiff  against  one  Jane  Con- 
nolly, the  mother  of  the  defendant,  and  that  an  action  had 
been  brought  (but  by  what  solicitor  was  not  stated)  in  the 
County  Court  of  the  county  of  Dufferin  by  the  plaintiff 
against  the  defendant  for  the  conversion  by  him  of  a mare 
and  colt ; that  this  mare  had  been  given  by  the  plaintiff  to 
the  defendant  to  hold  as  security  for  the  indorsement  of  a 
promissory  note  for  $122  by  the  defendant  for  the  accom- 
modation of  the  plaintiff,  and,  while  so  held,  this  mare  gave 
birth  to  this  colt ; that  all  these  actions  being  then  pending, 
and  never  having  gone  to  trial,  the  plaintiff  came  to  the 
house  of  the  defendant  and  of  his  mother,  Jane  Connolly,  to 
come  to  a settlement  of  the  litigation,  and  a settlement 
was  arrived  at  by  which  this  suit  and  the  said  suit  by  the 
plaintiff  against  Jane  Connolly  were  to  be  dropped,  each 
party  paying  his  and  her  own  costs,  and  as  to  the  said  suit  in 
the  County  Court  that  the  defendant  should  pay  the  said 
promissory  note  for  $122,  which  was  then  overdue  and 
unpaid,  and  should  keep  the  said  mare  and  colt  as  his  own 
property,  and  that  each  party  should  pay  his  own  costs. 

The  defendant  stated  in  his  affidavit  that  the  said  mare 
and  colt  were  worth  at  least  $135. 

The  plaintiff’s  solicitor  in  his  affidavit  stated  that  on 
one  occasion  in  his  office  when  the  defendant  was  there, 
and  a settlement  of  these  slander  suits  was  talked  of, 
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be  told  the  defendant  “ that  any  settlement  that  was 
to  take  place  must  be  made  in  my  presence  and  at 
my  office  that  having  heard  that  the  Reverend  John 
Kennedy  was  interceding  with  the  plaintiff  on  the  defen- 
dant’s behalf  for  the  settlement  of  these  slander  suits,  and 
having  seen  the  plaintiff,  and  having  given  him  notice 
‘‘  that  if  any  settlement  was  to  be  made,  the  same  must 
take  place  in  my  office,  and  if  arranged  without  my  know- 
ledge or  consent,  I would  not  recognize  any  settlement  what- 
ever, and  he  left  me  on  the  understanding  that  he  would 
not  do  so that  he  thereupon  wrote  to  the  Reverend 
John  Kennedy  a letter,  in  which  he  stated,  “ I advised  Mr. 
Bellamy  that  it  was  best  to  arrange  and  not  have  all  par- 
ties suffer  by  paying  costs,  and  that  I would  have  no 
objection  to  his  doing  so,  only  that  any  settlement  that 
was  to  be  made  would  have  to  take  place  in  my  office 
that  he  had  frequently  seen  the  plaintiff  since  writing  the 
said  letter,  and  on  each  occasion,  “ I warned  him  that  I 
should  be  present  or  consulted  if  any  settlement  was  to  be 
made  between  he  (sic)  and  the  defendant that  the  settle- 
ment was  effected  without  his  knowledge  or  consent,  and 
also  without  the  knowledge,  as  he  believed,  of  the  solici- 
tor for  the  defendants  ; that  the  plaintiff  was  not  posses- 
sed of  any  real  or  personal  property  out  of  which  he  could 
realize  his  claim  against  him,  the  said  property  being 
heavily  incumbered  ; and  unless  he  secured  his  costs  from 
the  said  defendant,  he  should  be  unable  to  recover  them 
from  the  said  plaintiff ; that  he  verily  believed  that  the 
settlement  was  fraudulently  and  collusively  effected  for 
the  purpose  of  depriving  him  of  his  costs  herein,  and  of 
other  costs  due  him  by  the  plaintiff  in  other  actions;  and 
that  he  had  only  been  paid  a small  sum  on  account  of 
costs  herein. 

The  defendant  in  his  affidavit  swore  ''that  the  said 
actions  against  my  mother  and  myself  were  settled  by 
us  solely  with  the  object  of  getting  rid  of  frivolous, 
vexatious,  and  unfounded  claims  brought  against  us,  and 
not  with  any  intention  whatever  to  deprive  the  plain- 
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tiff’s  solicitor  of  any  costs  or  to  defraud  him  in  any  way. 
My  mother  and  myself  were  strongly  impressed  with  the 
opinion  that  even  if  we  were  successful  in  the  actions 
brought  against  us  by  the  plaintiff,  we  should  be  put  to  a 
very  large  amount  of  costs,  which  we  had  no  expectations 
of  being  able  to  recover  from  the  plaintiff.” 

The  defendant’s  appeal  was  argued  before  a Divisional 
Court  composed  of  Armour,  C.  J.,  and  Street,  J.,  on  the 
23rd  November,  1892. 

Masters,  for  the  defendant. 

Aylesworth,  Q.  C.,  for  the  plaintiff’s  solicitor. 

Gordon  on  Costs,  p.  231 ; Archbold’s  Queen’s  Bench 
Practice,  14th  ed.,  p.  164 ; Ex  p.  Morrison,  L.  JR,.  4 Q.  B. 
153 ; Brunsdon  v.  Allard,  2 E.  & E.  19  ; Ex  p.  Hart,  1 
B.  & Ad.  660;  Read  v.  Dapper,  6 T.  B.  361  ; The  Hope, 
8 P.  D.  144;  Ross  v.  Buxton,  42  Ch.  D.  190;  Bangle  v. 
Fetterley,  5 U.  C.  B.  628  ; Brownscomb  v.  Tully,  3 Ch. 
Chamb.  B.  71 ; Sanvidge  v.  Ireland,  14  P.  B.  29,  were 
referred  to. 

On  the  1st  December,  1892,  the  judgment  of  the  Court 
was  delivered  by 

Armour,  C.  J. — We  think  it  impossible  to  support  the 
order  made  by  the  local  Judge  and  affirmed  in  Chambers. 

This  action  was  the  plaintiff’s  action  and  not  his  solici- 
tor’s, and  it  was  quite  competent  for  him  to  settle  it  behind 
the  back  of  his  solicitor,  notwithstanding  the  notice  given 
by  his  solicitor,  both  to  him  and  to  the  defendant,  that  if 
settled,  it  must  be  settled  in  his  office,  in  his  presence,  and 
with  his  knowledge  and  consent : Ex  p.  Hart,  1 Dowl. 
P.  C.  324 ; Jordan  v.  Hunt,  3 Dowl.  P.  C.  666 ; McPher- 
son V.  Allsop,  8 L.  J.  N.  S.  Ex.  262. 

The  solicitor  had  no  lien  on  this  action,  but  could  only 
have  had  a lien  on  the  fruits  of  it,  and,  there  being  no 
fruits,  there  was  no  lien,  and  he  was  not  entitled,  therefore, 
to  invoke  the  equitable  interference  of  the  Court  on  his 
behalf 
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It  was  argued,  however,  that  there  were  fruits  of  the 
action  in  the  County  Court,  and  that  because  that  action 
and  this  action  and  the  action  in  the  Common  Pleas  Divi- 
sion were  all  settled  together,  it  must  be  taken  that  there 
were  fruits  of  this  action,  but  the  fruits  of  that  action,  if 
there  were  any,  could  not  be  said  to  be  the  fruits  of  this 
action,  and  the  solicitor  for  the  plaintitf  in  this  action  could 
not  interfere  with  the  rights  of  the  solicitor  for  the  plain- 
tiff in  that  action. 

But  there  were  really  no  fruits  of  that  action  ; that 
action,  according  to  the  evidence  before  us,  was  a hopeless 
one ; there  were  no  fruits  of  it  to  the  plaintiff ; and, 
although  the  defendant  by  the  settlement  was  allowed  to 
keep  the  mare  and  colt  for  which  the  action  was  brought, 
which  he  admitted  were  worth  S135,  yet  he  had  to  pay 
the  note  for  $122  which  he  had  indorsed  for  the  plaintiff, 
and  his  own  costs  of  that  action,  which  would  leave  him 
without  any  fruit  so  far  as  we  can  judge. 

But  assuming  that  there  were  fruits  of  that  action,  the 
plaintiff’s  solicitor  in  this  action  gave  the  defendant  no 
notice  that  he  claimed  any  lien  upon  such  fruits. 

It  is  difficult  to  see  how  in  actions  such  as  these  for 
unliquidated  damages,  where  there  were  no  fruits  of  the 
litigation,  and  consequently  nothing  upon  which  the  soli- 
citor could  have  a lien,  the  plaintiff  and  defendant  could  be 
found  to  have  colluded  with  a view  to  defeating  that  lien ; 
and  this  is  pointed  out  by  Blackburn,  J.,  in  Ex  Mor- 
rison, L.  B.  4 Q.  B.  153,  at  p.  157 ; Quested  v.  Callis,  10 
M.  & W.  18 ; Ex  p.  Hart,  1 Dowl.  P.  C.  324. 

It  Was,  moreover,  necessary  for  the  plaintiff’s  solicitor  to 
shew  clearly  that  there  had  been  collusion  between  the 
plaintiff  and  the  defendants  with  a view  to  defraud  him 
of  his  costs  ; and  we  think  that,  upon  the  evidence  before 
us,  it  cannot  be  fairly  inferred  that  they  did  so. 

We,  therefore,  think  that  the  appeal  must  be  allowed 
with  costs  here  and  below. 
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Ke  Crothers,  a Solicitor. 

A'p'ptal — Gertificate — Solicitor  and  client  taxation  oj  costs — Report — Court 
or  Chambers. 

The  certificate  of  a taxing  officer  upon  a reference  to  taxation  of  a solicitor’s 

bill  of  costs  at  the  instance  of  a client,  is  a report ; and,  under  Rules  848, 

849,  and  850,  the  appeal  therefrom  should  be  to  a Judge  in  Court 

upon  seven  clear  days’  notice. 

[December  6,  1892. — Meredith,  J.] 

An  order  was  obtained  by  the  solicitor  referring  a bill  of 
costs  rendered  by  him  to  a client  to  the  local  Master  at  St. 
Thomas  for  taxation.  The  retainer  was  disputed  by  the 
client.  The  Master  found  the  question  of  retainer  in  favour 
of  the  solicitor,  and  issued  a certificate  of  such  finding, 
from  which  the  client  appealed. 

The  appeal  was  brought  on  before  Meredith,  J.,  in 
Chambers,  on  the  5th  December,  1892. 

W.  H.  Blake,  for  the  solicitor,  objected  that  the  appeal 
should  be  to  the  Court,  and  that  a Judge  in  Chambers  had 
no  jurisdiction ; citing  Exchange  Bank  v.  Newell,  9 P.  R. 
528,  and  McGallum  v.  McCallum,  11  P.  R.  179. 

J.  B.  Pattullo,  for  the  client,  contra,  asked  leave  to  hand- 
in  a memorandum  of  cases  to  which  he  desired  to  refer  ; 
and  the  learned  Judge  deferred  judgment  to  allow  him  to 
do  so. 

In  his  memorandum  Pattullo  referred  to  Rule  851,  and 
the  notes  thereto  in  Holmested  & Langton’s  Judicature 
Act,  p.  697,  as  to  appeals  from  a taxing  officer  in  respect 
to  a solicitor  and  client  taxation  coming  within  that  Rule ; 
also  to  the  cases  of  Re  O’DonoJioe,  12  P.  R.  612  ; Re  Nelson, 
13  P.  R.  30  ; and  Re  Fraser,  ih.  409,  in  which  such  appeals 
were  entertained  by  a Judge  in  Chambers. 

Judgment  was  delivered  on  the  following  day. 

Meredith,  J. — Following  Exchange  Bank  v.  Newell,  9 
P.  R.  528,  and  McGallum  v.  McGallum,  11  P.  R.  179, 1 
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must  hold  that  this  appeal  is  from  a Master’s  report,  and, 
under  Con.  Rules  848,  849,  and  850,  should  be  to  a Judge 
in  Court  upon  seven  clear  days’  notice. 

The  motion  is  therefore  irregular  and  must  be  dismissed  ; 
and,  following  Exchojuge  BanJcY.  NevjeU,\vith  costs  ; which, 
however,  will  be  costs  in  the  reference  to  the  solicitor  in 
any  event,  and  not  payable  forthwith. 


Re  O’Donohoe,  a Solicitor. 

Solicitor  and  client — Delivery  of  hill  of  costs — Taxation — Supplemental  hill 
— Inadvertence — Special  circumstances — Time. 

A solicitor  in  delivering  a bill  of  costs  omitted  to  make  any  charges  for 
“ days  employed  in  going  to  and  returning  from  Ottavra  ” upon  business 
for  his  clients.  He  stated  that  the  omission  was  through  inadvertence, 
and  after  taxation  of  his  bill,  but  before  the  certificate  was  signed, 
applied  for  leave  to  deliver  a supplemental  bill,  alleging  that  he  would 
not  have  sought  now  to  make  these  charges  if  the  taxing  officer  had 
allowed  him  certain  sums  charged  in  the  original  bill  for  travelling 
expenses,  but  which  was  disallowed  on  the  ground  that  he  was  travelling 
on  a pass  : — 

Held,  that  there  was  no  clear  evidence  that  the  omission  arose  from  mere 
accident  or  mistake,  and  that  the  Court  below  could  not  be  said  to  be 
wrong  in  holding  that  no  special  circumstances  were  disclosed  for  mak- 
ing the  amendment. 

Per  OsLER,  J.  A. — As  a general  rule  it  is  too  late  to  make  such  an  applica- 
tion after  the  result  of  the  taxation  is  known. 

Judgment  of  the  Queen’s  Bench  Divisional  Court,  14  P.  B.  571,  affirmed. 

[December  24,  1892, — The  Court  of  Appeal.'] 

An  appeal  by  the  solicitor  from  the  order  and  decision 
of  the  Queen’s  Bench  Divisional  Court  (14  P.  R.  57)  revers- 
ing an  order  of  MacMahon,  J.,  in  Chambers,  and  restoring 
an  order  of  a referee  dismissing  the  application  of  the 
solicitor  for  leave  to  amend  a bill  of  costs  delivered  by  him,, 
by  adding  certain  charges. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  and 
Burton  and  Osler,  JJ.A.,*^*  on  the  9th  November,  1892. 

*Maclennan,  J.A.  , was  disqualified  from  sitting  in  this  case,  and,  by 
consent  of  both  parties,  the  appeal  was  heard  by  three  Judges  only. 

13 — VOL.  XV.  O.  P.  R. 
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The  solicitor  appeared  as  appellant  in  person. 

E.  T.  Malone,  for  the  clients. 

Judgment  was  delivered  on  the  24th  December,  1892. 

OsLER,  J.  A. — As  I understood  Mr.  O’Donohoe’s  argu- 
ment and  the  case  presented  by  him  on  the  appeal  book, 
the  extra  days’  charges  which^he  desires  to  be  allowed  to 
add  to  his  bill  of  costs  are  the  days];or  parts  of  days  in 
which  he  was  going  to  or  returning  from  Ottawa  on  occa- 
sions on  wliich  he  has  charged  the  actual  day  on  which  he 
was  occupied  in  doing  business  there  for  his  clients,  and 
that  he  would  not  have  sought  now  to  make  these  charges 
or  to  amend  his  bill,  if  the  officer  had  made  an  allowance 
of  the  sums  charged  as  for  travelling  expenses,  but  which 
were  disallowed  on  the  ground  that  he  was  travelling  upon 
a pass. 

I am  not  quite  sure  that  some  of  the  days  now 
sought  to  be  added  may  not  be  for  independent  visits  to 
Ottawa  in  respect  of  which  no  charge  was  made  in  the  bill. 
The  affidavits  are,  however,  so  vague  and  so  loosely 
framed  as  to  leave  this  by  no  means  clear.  See  paragraph 
With  every  desire  to  relieve  a solicitor  from  the 
consequences  of  a mere  slip  in  the  framing  of  his  bills, 
I am  compelled  to  say  that  he  has  not  shewn  that  the 
Court  below  were  wrong  in  holding  that  no  special  circum- 
stances are  disclosed  upon  the  affidavits  for  making  the 
amendment  desired. 

I see  no  clear  evidence  that  the  omission  arose  from  such 
accident  or  mistake,  and,  speaking  for  myself,  I should  say 
that,  as  a general  rule,  it  is  too  late  to  make  such  an  applica- 
tion as  was  made  here  after  the  result  of  the  taxation 
is  practicall}^  known,  though  the  officer  may  not  have 
actually  signed  the  certificate. 

At  all  events,  at  that  stage  a much  stronger  and  plainer 

* Paragraph  (4)  of  the  solicitor’s  affidavit  was  as  follows  : “ There  are 
charged  in  said  bill  of  costs  under  ‘ attendances  at  Ottawa  on  proceedings 
before  the  Master  ’ twenty-seven  days  at  $25,  and  disbursements.  In 
all  these  cases  additional  days  were  employed  by  me  in  going  to  and 
returning  from  Ottawa,  which  said  days  have  been  inadvertently  omitted 
from  the  said  bills.  It  is  impossible  to  go  to  Ottawa  and  return  in  one 
day  by  any  mode  of  conveyance  in  use.” 
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case  for  relief  should  be  established  than  has  been  suggested 
in  the  present  instance. 

I think  we  can  only  dismiss  the  appeal. 


Hagarty,  C.  J.  O.,  and  Burton,  J.  A.,  concurred. 


Town  of  Barrie  et  al.  v.  W eaymouth  et  al. 


Parties — Joining  'plaintiffs  'without  authoy'ity — Motion  hy  defendants  to 
strike  out — Parties  to  motion — Costs  — Solicitors. 

By  a resolution  of  the  council  of  a municipal  corporation  the  mayor  and 
clerk  were  instructed  to  grant  a certificate  under  the  corporate  seal  to 
the  solicitors  for  the  other  plaintiffs  authorizing  them  to  join  the  cor- 
jDoration  as  plaintiffs  in  this  action  upon  receiving  a bond,  to  the 
satisfaction  of  the  mayor,  indemnifying  the  corporation  against  all 
costs.  A bond  was  accordingly  handed  to  the  mayor,  who  retained 
it,  but  the  action  was  brought  by  the  solicitors,  and  the  corporation 
joined  therein  as  plaintiffs,  without  the  granting  of  any  certificate  under 
the  corporate  seal.  After  the  action  had  been  begun  the  mayor  in- 
formed the  defendants’  solicitors  that  no  certficate  had  been  issued, 
and  stated  that  he  would  not  sign  one  until  he  had  been  properly  ad- 
vised by  counsel : — 

Held,  that  the  action  was  brought  in  the  name  of  the  corporation  without 
authority  ; and  that  the  defendants  had  the  right  to  move  to  have  such 
name  struck  out. 

Semble,  that  the  corporation  should  have  been  parties  to  the  motion. 

Held,  also,  that  as  the  solicitors  for  the  plaintiffs  other  than  the  corpo- 
ration were  not  guilty  of  any  intentional  wrong-doing  in  joining  the 
corporation  as  plaintiffs,  they  should  not  be  made  liable  for  the  defen- 
dants’ costs. 


[December  23,  1892.  — The  Common  Pleas  Division.'] 

The  plaintiffs  Eliza  Cook  and  Edward  Bemrose,  being 
desirous  of  obtaining  tbe  sanction  of  tbe  corporation  of 
tbe  town  of  Barrie  to  tbe  corporation  being  joined  as  parties 
plaintiffs  witb  them  in  an  action  against  tbe  defendants  to 
restrain  them  from  any  further  or  lono^er  continued  infrac- 
tion  of  a by-law  passed  b}^  tbe  said  corporation  relating  to 
lively  stables,  applied  to  tbe  council  for  sucb  sanction,  and 
on  tbe  l9tb  of  September,  1892,  tbe  following  resolution 
was  passed  by  tbe  council ; “ Tbat  bis  worship  tbe  mayor 
and  tbe  clerk  of  tbe  corporation  be  instructed  to  grant  a 
certificate  to  Dickinson  and  Me  Watt,  solicitors,  Barrie, 
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under  the  corporate  seal,  authorizing  them  to  bring  an 
action  in  the  High  Court  in  the  name  of  the  corporation 
against  Samuel  Weaymouth  and  such  other  parties  as  they 
ma}^  he  advised,  to  prevent  any  further  infringement  of  the 
by-law  of  this  corporation  relating  to  livery  stables  and 
for  such  other  relief  as  they  deem  necessary,  upon  receiving 
a bond  of  indemnity,  prepared  to  the  satisfaction  of  the 
mayor,  from  Mrs.  Louisa  Cook,  of  the  city  of  Toronto,  in- 
demnifying this  corporation  from  all  costs  in  the  matter.’' 

A bond  was  executed  and  presented  to  the  mayor  on  the 
29th  of  September,  who  on  the  same  day  returned  it  to 
Mrs.  Cook’s  solicitors.  On  the  1st  of  October  the  bond 
was  again  handed  to  the  mayor,  who  retained  the  same. 

The  writ  of  summons  in  the  action  was  issued  on  the 
4th  of  October  and  served  upon  the  defendants  the  same 
day  ; and  the  mayor,  on  being  notified  thereof,  informed  the 
defendants’  solicitors  that  no  certificate  authorizing  ther 
name  of  the  corporation  to  be  used  had  been  issued,  and 
stated  that  he  would  not  sign  the  same  until  he  could  be 
properly  advised  by  counsel. 

The  defendants  thereupon  moved  before  the  junior  local 
Judge  at  Barrie  to  have  the  name  of  the  corporation  of 
Barrie  stricken  out  as  parties  plaintiff,  on  the  ground 
that  the  corporation  had  been  joined  as  plaintiffs  without 
authority,  which  motion  was  made  absolute,  with  costs  to 
be  paid  by  the  plaintiffs’  solicitors. 

Upon  appeal  to  Sir  Thomas  Galt,  Chief  Justice  of  the 
Common  Pleas  Division,  in  Chambers,  from  the  order  of 
the  local  Judge,  such  appeal  was  dismissed. 

The  present  appeal  was  by  the  plaintiffs  Cook  and  Bern- 
rose  and  their  solicitors  from  the  order  of  Galt,  C.  J.,  and 
came  on  to  be  heard  before  a Divisional  Court  composed  of 
Bose  and  MacMahon,  JJ.,  on  the  28th  November,  1892. 

Aylesworth,  Q.  C.,  for  the  appellants. 

Strathy,  Q.  C.,  for  the  defendants. 

Judgment  was  delivered  on  the  23rd  December,  1892. 
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MacMahon,  J. — The  resolution  of  the  council  did  not 
of  itself,  give  the  authority  to  join  the  corporation  as  plain- 
tiffs; it  merely  empowered  the  mayor  and  the  clerk  of  the 
corporation  to  grant  a certificate  under  the  corporate  seal 
upon  certain  conditions  being  complied  with.  There  being 
no  certificate  under  the  corporate  seal  as  required,  the 
action  could  not  be  commenced  in  the  name  of  the  corpora- 
tion, and  the  defendants  had  been  informed  by  the  mayor 
that  he  did  not  intend  to  issue  the  certificate  until  he 
could  be  advised  by  counsel. 

According  to  our  view,  the  sole  question  is : Can  the  de- 
fendants move  upon  the  ground  that  the  solicitors  have 
brought  an  action  in  the  name  of  the  corporation  without 
its  authority  ? 

In  Huhhart  v.  Phillips,  13  M.  & W.  702,  the  Court  was 
unanimous  in  holding  that  when  an  attorney  brings  an 
action  without  the  authority  of  the  plaintiff,  the  defendant 
may  apply  to  the  Court  to  stay  the  proceedings  and  com- 
pel the  attorney  to  pay  the  costs  of  the  defence.  This  case 
is  approved  of  in  Reynolds  v.  Howell,  L.  R.  8 Q.  B.  398. 
And  the  rule  is  thus  broadly  laid  down  in  Archbold’s  Pr., 
14th  ed.,  p.  106  ; If  a solicitor  commence  an  action  without 
plaintiff’s  authority,  the  Court  will  on  defendant’s  applica- 
tion set  aside  or  stay  the  proceedings,  and  make  the  soli- 
citor pay  defendant’s  costs,  and  this  even  after  judg- 
ment.” See  also  the  judgment  of  the  learned  Chancellor 
in  Taylor  v.  Wood,  14  P.  R.  at  p.  457. 

The  citation  by  Mr.  Aylesworth  from  Snow,  Burney,  and 
Stringer’s  Annual  Practice,  1893,  vol.  1,  p.  344,  that  “ no 
party  can  now  move  to  have  his  name  struck  out,  as  being 
added  without  authority,  other  than  the  party  whose  name 
is  so  added,”  is  wholly  unsupported  by  the  case  upon  which 
the  text  is  founded,  namely,  Duckett  v.  Dover,  6 Ch.  D.  82. 

In  the  event  of  the  defendants  succeeding  in  the  action 
it  is  questionable  whether  they  could  recover  from  the  cor- 
poration the  costs  of  the  action,  as  there  has  been  no 
acceptance  by  the  mayor  of  the  bond  which  was  a condi- 
tion precedent  to  the  authorization  of  the  action  being 
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brought  in  the  name  of  the  corporation.  See  the  remarks 
of  Osier,  J.  A.,  in  Jones  v.  Macdonald,  14  P.  R.  at  pp. 
539-540. 

After  the  notification  given  by  the  mayor  to  the  defen- 
dants’ solicitor  that  no  certificate  authorizing  the  action 
had  been  issued,  it  was  impossible  to  say  that  the  corpora- 
tion could  be  held  liable  for  the  costs,  and  the  defendants 
were  therefore  warranted  in  making  the  motion  to  have 
the  name  of  the  corporation  stricken  from  the  proceedings. 

When  an  application  is  made  by  a defendant  to  stay 
proceedings  on  the  ground  that  the  solicitor  is  prosecuting 
the  action  without  the  plaintiff’s  authority,  the  practice  is 
to  make  the  plaintiff*  a party  to  the  motion  : Thatcher  v. 
U Aguilar,  11  Ex.  436.  But  neither  before  the  local 
Judge,  nor  on  the  appeal  to  the  learned  Chief  Justice,  nor 
before  the  Divisional  Court,  was  it  made  an  objection  that 
the  corporation  of  Barrie  was  not  before  the  Court. 

It  appears  by  an  affidavit  sworn  to  by  Mr.  Me  Watt  (one 
of  the  firm  of  solicitors  for  the  plaintiffs)  that  before  issuing 
the  writ  in  the  action  a majority  of  the  members  of  the  town- 
council  of  Barrie  informed  him  that  the  suit  might  be  pro- 
ceeded with  in  the  name  of  the  corporation  without  wait- 
ing for  the  mayor’s  certificate.  The  solicitors  were,  there- 
fore, free  from  any  intentional  wrong  doing ; although  they 
should  have  known  that  without  the  express  corporate 
authority  being  conferred  under  the  terms  of  the  resolu- 
tion, the  corporation  would  not  be  bound.  It  was  conceded 
by  Mr.  Strathy  that,  under  the  circumstances,  a personal 
order  against  the  solicitors  requiring  them  to  pay  the  costs 
should  not  have  been  made. 

There  will  be  a variation  of  the  order  as  indicated,  mak- 
ing the  plaintiffs  other  than  the  corporation  of  Barrie  liable 
for  the  costs.  Otherwise  the  appeal  is  dismissed  with  costs.. 


Rose,  J.,  concurred. 
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Talbot  v.  Poole. 


Costs — Scale  of— Action  for  breach  of  covenant — Landlord  and  tenant — Title 
to  land — Custom — Pleading — R.  S.  0.  ch.  51,  sec.  69,  sub-sec.  Jf — 
Division  Court  jurisdiction  — Rules  1170,  1172. 

In  an  action  brought  in  the  High  Court  by  a landlord  against  a tenant  for 
damages  for  breach  of  the  latter's  covenants  in  a farm  lease,  the  state- 
ment of  claim  alleged  that  the  plaintiff  by  deed  let  to  the  defendant 
the  land  described  for  a term  of  years,  and  that  the  defendant  thereby 
covenanted  as  set  forth,  and  assigned  as  l)reaches  of  the  covenants  that 
the  defendant  did  not  cultivate  the  farm  in  a good,  husbandlike,  and 
proper  manner.  By  the  statement  of  defence  the  defendant  denied  all 
the  allegations  of  the  statement  of  elaim,  and  further  alleged  that  the 
defendant  had  used  the  premises  in  a tenant-like  and  proper  manner, 
“ according  to  the  custom  of  the  country  where  the  same  was  situate." 

The  plaintiff  recovered  a verdict  of  ^100,  the  action  being  tried  with  a 
jury.  The  title  to  the  land  was  not  brought  into  question  at  the  trial, 
but  it  was  contended  that  it  came  in  question  on  the  pleadings  : — 

Held,  not  so  ; for  the  defendant  was  on  the  face  of  the  record  estopped 
from  pleading  demisit,  and  his  denial  could  only  be  read  as  a traverse 
of  the  actual  execution  of  the  lease. 

Purser  v.  Bradburne,  7 P.  R.  18,  commented  on. 

Held,  also,  that  the  “custom"  pleaded  was  not  the  “custom”  meant  by 
sec.  69,  sub-sec.  4,  of  the  Division  Courts  Aet,  R.  S.  0.  ch.  51,  which 
refers  to  some  legal  custom  by  which  the  right  or  title  to  property  is 
acquired,  or  on  which  it  depends. 

Legh  v.  Hewitt,  4 East  154,  followed  : — 

Held,  therefore,  that  the  action  was  wdthin  the  competence  of  the  Division 
Court,  and  that  the  costs  should  follow  the  event  in  accordance  with 
Rules  1170,  1172. 


[December  24,  1892.  — The  Court  of  Appeal.] 

An  appeal  by  the  defendant  from  an  order  of  a Di- 
visional Court  of  the  Queen’s  Bench  Division  reversing  an 
order  made  by  Street,  J.,  in  Chambers,  upon  an  appeal 
from  the  certificate  of  a taxing  officer  upon  the  taxation 
of  the  plaintiff’s  co.sts  of  the  action,  the  question  being  as 
to  the  scale  upon  which  the  costs  should  be  taxed. 

The  facts  are  stated  in  the  judgment. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  and 
Burton,  Osler,  and  Maclennan,  JJ.  A.,  on  the  14th  No- 
vember, 1892. 

Shepley,  Q.  C.,  for  the  appellant. 

G.  W.  Marsh,  for  the  plaintiff*,  the  respondent. 
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On  the  24th  December,  1892,  the  judgment  of  the  Court 
was  delivered  by 

OsLER,  J.  A. — This  was  an  appeal  from  the  judgment  of 
the  Queen’s  Bench  Division  reversing  an  order  of  Street, 
J.,  on  a motion  to  review  the  taxation.  The  action  is  by 
landlord  against  tenant  for  breaches  of  the  latter’s  cove- 
nants in  a farm  lease.  The  statement  of  claim  alleges  that 
the  plaintiff  by  deed  let  to  the  defendant  the  farm  and 
land  described,  for  a term  of  five  years  from  the  1st  April, 
and  that  the  defendant  thereby  covenanted  with  the  plain- 
tiff as  therein  set  forth  ; the  breaches  of  covenant  alleged 
being  {inter  alia)  that  the  defendant  did  not  cultivate, 
till,  manure,  and  employ  during  the  term  such  part  of  the 
demised  premises  as  was  under  cultivation  at  the  date  of 
the  deed,  in  a good,  husbandlike,  and  proper  manner,  etc. 

By  the  statement  of  defence  the  defendant  denies  all 
the  allegations  contained  in  the  statement  of  claim  and 
further  alleges  that  if  there  was  any  written  lease  from 
the  plaintiff  to  him  of  the  land  in  question,  and  if  it  con- 
tained the  covenants  on  his  part  to  be  performed  as  set 
forth  in  the  statement  of  claim,  the  defendant  had  at  all 
times  during  the  tenancy  used  the  said  premises  in  a 
tenant-like  and  proper  manner  “ according  to  the  custom 
of  the  country  where  the  same  was  situate,”  and  had  in  all 
respects  well  and  truly  carried  out  and  performed  all  his 
said  covenants. 

The  action  was  tried  before  Falconbridge,  J.,  and  a jury, 
at  London.  A general  verdict  was  given  in  favour  of  the 
plaintiff  for  $100  damages,  upon  which  judgment  was 
directed  as  follows  : — 

“I  dir'ct  judgment  to  be  entered  for  the  plaintiff  for 
$100,  with  costs  to  follow  the  event  according  to  the  law 
and  practice.” 

On  entei’ing  judgment  the  officer  taxed  the  costs  on  the 
County  Court  scale.  On  motion  to  review  the  taxation. 
Street,  J.,  held  that  they  should  have  been  taxed  on  the 
Division  Court  scale,  but  his  order  was  reversed  by  a Di- 
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visional  Court  of  the  Queen’s  Bench  Division.  There  is 
no  written  note  or  report  of  their  judgment,  but  it  was 
stated  on  the  argument  of  the  present  appeal  that  the 
reason  assigned  was  that  the  title  to  land  was  brought  in 
question  on  the  pleadings,  and  that  the  plaintiff  was  there- 
fore entitled  to  costs  on  the  High  Court  scale,  the  action 
not  being  of  the  proper  competence  of  the  Division  Court 
or  County  Court. 

The  County  Courts  Act,  K-.  S.  0.  ch.  47,  sec.  18,  sub-sec. 
1,  enacts  that  those  Courts  shall  not  have  cognizance  of 
any  action  in  which  the  title  to  land  is  brought  in  question  ; 
and  the  Division  Courts  Act,  B.  S.  0.  ch.  51,  sec.  69,  sub- 
sec. 4,  that  Division  Courts  shall  not  have  jurisdiction  in 
actions  for  the  recovery  of  land  or  actions  in  which  the 
right  or  title  to  any  corporeal  or  incorporeal  hereditaments? 
or  any  toll,  custom,  or  franchise  comes  in  question. 

The  first  question,  then,  which  strikes  at  the  jurisdic- 
tion of  both  the  inferior  Courts  to  entertain  this  action,  is 
whether  the  right  or  title  to  land  is  brought  into  question 
•or  comes  into  question  on  the  pleadings. 

The  plaintiff  cited  a number  of  cases  in  which  the  ques- 
tion had  been  raised  in  various  ways,  as,  for  example,  on 
motion  for  prohibition,  or  on  appeal  from  the  County 
Court  to  this  Court,  or  upon  taxation  of  costs  when  the 
action  has  been  brought  in  the  superior  Court,  as  in  the 
present  instance. 

Purser  v.  Bradbiirne,  7 P.  B.  18,  was  an  action  by 
tenant  against  landlord  for  breach  of  covenant  for  quiet 
enjoyment  contained  in  the  lease  from  defendant  to  plain- 
tiff; the  breach  alleged  being  the  wrongful  entry  by  the 
defendant  upon  the  demised  premises.  The  defendant 
pleaded  non  est  factum  and  non  demisit. 

The  only  note  of  the  judgment  is,  that  Wilson,  J.,  “con- 
sidered that  the  plea  of  non  demisit  raised  the  question  of 
the  plaintiff’s  title,  and  made  an  order  for  full  superior 
Court  costs.” 

This  decision  may  have  proceeded  on  the  ground  that 
■the  plaintiff,  instead  of  demurring  to  the  plea  or  moving 
14 — VOL.  XV.  O.  P.  K. 
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to  strike  it  out,  had  taken  issue  upon  it.  I hardly  see 
how  it  could  have  been  properly  pleaded  to  an  action  upon 
a covenant  in  an  alleged  indenture  of  demise : Taylor  v. 
Needham,  2 Taunt.  278,  282. 

" If  a defendant  were  allowed  so  to  plead,  he  would  he 
going  into  matters  of  fact  dehors  the  deed  for  the  pur- 
poses of  shewing  that  its  effect  was  not  as  stated  in  the 
declaration.  Thus,  in  the  case  of  a demise  not  under  seal, 
where  there  has  been  no  entry, — if  debt  were  brought  on 
such  a demise,  the  tenant  might  plead  nil  hahuit  in 
tenementis ; and,  if  he  shewed  that  the  plaintiff  had  no 
title,  he  would  succeed.  But,  if  the  demise  were  by 
indenture,  the  tenant  would  be  estopped  from  pleading 
nil  hahuit  in  tenementis,  or  that  the  landlord  did  not 
demise,  for  then  he  would  be  allowed  to  shew  that  the 
deed  had  not  the  effect  alleged  per  Willes,  J.,  in  Smith 
V.  Scott,  6 0.  B.  N.  S.  771,  781. 

In  no  other  view  than  I have  suggested  could  the  title 
in  the  case  in  7 P.  R.  be  said  to  have  been  brought  into 
question  on  the  pleadings. 

In  actions  in  which  such  a plea,  or  its  equivalent  under 
the  present  system,  is  admissible,  the  title  may  be  brought 
into  question  by  means  of  it,  and  therefore  the  defendant 
having  placed  the  plaintiff  in  the  position  of  having  to  be 
prepared  to  prove  his  title,  ought  not  to  be  heard  afterwards 
to  say  that  he  should  not  have  costs  on  the  scale  of  the 
only  Court  which  would,  in  that  event,  have  cognizance  of 
the  action.  On  this  ground,  as  I understand  them,  pro- 
ceeded the  decisions  in  Worman  v.  Brady,  12  P.  R.  618, 
and  FlettY.  Way,  11  P.  R.  312,  both  of  which  were  actions 
between  landlord  and  tenant,  in  which  the  existence  of  a 
monthly  tenancy,  apparently  not  by  indenture,  was  in 
question. 

On  the  same  principle  in  Humherstone  v.  Henderson,  3 
P.  R.  40,  an  action  of  trespass  to  realty,  and  Coulson 
O'Connell,  29  C.  P.  341,  an  action  upon  the  case  for  negli- 
gently setting  out  fire  whereby  the  woods  on  the  plaintiff’s 
land  were  damaged,  the  plea  that  the  land  was  not  the- 


XV.] 


TALBOT  V.  POOLE. 


103 


land  of  the  plaintiff  was  held  to  raise  the  question  of  title 
to  land  so  as  to  entitle  the  plaintiff  to  tax  full  costs  with- 
out a certificate.  As  both  the  possession  and  the  title  may 
be  in  dispute  under  such  a plea,  the  defendant,  if  he  chooses 
to  plead  it,  cannot  complain  if  he  is  taken  at  his  word. 

Danaher  v.  Little,  13  P.  P.  361,  may,  perhaps,  be  regarded 
as  a case  of  the  same  class,  although  there  it  seems  to  me 
that  the  plaintiff’s  title  was  expressly  put  in  issue  by  the 
pleading. 

Another  class  of  cases  is  that  in  which  the  question  arises 
on  motion  for  prohibition,  or  on  appeal  from  the  inferior 
Courts  to  this  Court.  There  it  is  held  that  the  jurisdiction 
of  the  former  is  not  ousted  unless  the  pleadings  are  such 
as  necessarily  bring  the  title  in  issue,  or  unless  it  is  actually 
brought  in  at  the  trial.  It  may  appear  on  the  evidence 
that  the  defendant  is  estopped  from  going  into  the  question 
of  title,  and  it  has  more  than  once  been  pointed  out  that 
the  plea  of  non  demisit  does  not  necessarily  oust  the 
jurisdiction:  Davis  y.  Vandecar,  28  C.  P.  at  p.  190  ; Bank 
of  Montreal  v.  Gilchrist,  6 A.  P.  659  ; Graham  v.  Spettigue, 
12  A.  P.  261 ; Seahrook  v.  Young,  14  A.  P.  97  ; Re  Craiuford 
V.  Seney,  17  0.  P.  74.  It  may  be  noticed  that  the  legis- 
lature has  now  enacted,  as  regards  County  Courts,  that 
when  it  is  intended  by  a pleading  to  bring  into  question 
the  title  to  land,  or  to  any  annual  or  other  rent  or  duty, 
or  other  custom  or  thing  relating  to  or  issuing  out  of  lands 
or  tenements,  it  shall  be  so  expressl}"  stated  in  the  plead- 
ing : 50  Yic.  ch.  8,  sched. ; P.  S.  0.  ch.  47,  sec.  27. 

In  the  case  at  bar  it  was  not  contended  that  the  title 
had  been  brought  into  question  on  the  trial,  and,  with  all 
respect  to  the  Court  below,  I am  of  opinion  that  it  does 
not  come  in  question  on  the  pleadings.  If  by  the  denial  of 
‘‘  all  the  allegations  contained  in  the  statement  of  claim,” 
a defence  equivalent  to  the  plea’of  non  demisit  is  intended 
to  be  set  up,  the  defendant  is,  on  the  face  of  the  record 
estopped  from  so  pleading.  His  denial  can  only  be  read 
as  a traverse  of  the  actual  execution  of  the  lease  by  the 
lessor  and  himself.  It  is  impossible  to  hold  that  under 
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such  a denial  the  defendant  can  in  such  an  action  as  the 
present  raise  the  question  of  his  landlord’s  title;  and  where 
the  estoppel  appears  upon  the  record,  the  case  disclosed  is 
one  in  which  an  inferior  Court  would  have  jurisdiction  to 
the  extent  of  the  damages  recoverable  in  such  Court.  Here, 
therefore,  there  is  nothing  on  the  face  of  the  record  to 
shew  that  the  Division  Court  would  not  have  jurisdiction, 
the  question  of  title  appearing  on  the  record  not  to  be 
open. 

The  plaintiff,  however,  further  contended  that  if  he  was 
not  entitled  to  costs  on  the  High  Court  scale,  he  was  at 
least  entitled  to  tax  them  on  the  County  Court  scale,  on 
the  ground  that  the  jurisdiction  of  the  Division  Court  was 
ousted  by  another  defence  set  forth  on  the  record,  namely, 
that  the  defendant  had  cultivated  the  premises  in  a tenant- 
like and  proper  manner  according  to  the  custom  of  the 
country,  whereby  a custom,  or  the  right  or  title  to  a custom, 
came  in  question  within  the  meaning  of  the  section  of  the 
Division  Courts  Act  above  referred  to.  This  limitation 
upon  the  jurisdiction  of  the  Division  Courts  has  existed 
ever  since  the  Division  Courts  Act  of  1850,  13  & 14  Vic. 
ch.  53 ; but  the  custom  pleaded  is  not  the  custom  meant 
by  the  statute.  What  is  meant  is  some  legal  custom  by 
which  the  right  or  title  to  property  is  acquired,  or  on  which 
it  depends,  and  not  mere  usages  of  husbandry,  or  the 
like,  the  duty  to  conform  to  which  arises  out  of  the  mere 
relation  of  landlord  and  tenant,  and  which  are  not  “ cus- 
toms” in  the  strict  legal  signification  of  the  word.  For 
this  I may  refer  to  Legh  v.  Hewitt,  4 East  154,  an  action 
very  similar  to  the  one  before  us.  Lord  Ellenborough 
said : The  words  are,  that  the  defendant  promised  to  ‘ use 

and  occupy  the  premises  in  a good  and  husbandlike  manner 
according  to  the  custom  of  the  country  where  the  said 
premises  lie.’  By  which  I understand  the  parties  to  have 
meant  no  more  than  this,  that  the  tenant  should  conform 
to  the  prevalent  usage  of  the  country  where  the  lands  lie. 
From  the  subject-matter  of  the  contract  it  is  evident  that 
the  word  custom,  as  here  used,  cannot  mean  a custom  in 
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the  strict  legal  signification  of  the  word  ; for  that  must  be 
taken  with  reference  to  some  defined  limit  or  space  which 
is  essential  to  every  custom  properly  so  called.  But  no 
particular  place  is  here  assigned  to  it  ; nor  is  it  capable  here 
of  being  so  applied.  What  shall  be  considered  in  farming 
as  a good  and  husbandlike  manner  must  vary  exceedingly 
according  to  soil,  climate,  and  situation.  And  therefore  the 
custom  of  the  country  with  reference  to  good  husbandry 
must  be  applied  to  the  approved  habits  of  husbandry  in 
the  neighbourhood  under  circumstances  of  the  like  nature.” 
Dolby  V.  Hirst,  1 B.  & B.  224 ; Senior  v.  Armytage, 
Holt  197  ; Powley  v.  Walker,  5 T.  R.  373. 

On  the  whole  I have  no  doubt  that  the  order  appealed 
from  ought  to  be  reversed,  and  that  of  Street,  J.,  restored, 
the  action  appearing  to  be  within  the  competence  of  the 
Division  Court,  and  no  order  having  been  made  for  good 
cause  by  the  trial  Judge  to  interfere  with  the  operation  of 
the  rule  that  the  costs  are  to  follow  the  event.* 


Claeke  V.  Ceeighton. 

Costs — Counsel  fees — Barrister  conducting  his  own  case. 

A counsel  conducting  his  own  case  in  Court  cannot  tax  a counsel  fee 
against  the  opposite  party. 

Smith  V.  Graham,  2 U.  C.  E.  268,  followed. 

[December  24,  1892. — I' he  Queen’’ s Bench  Division.l 

This  was  an  appeal  by  Messrs.  Morphy,  Millar,  Leves- 
conte,  & Smyth,  solicitors  for  the  defendant,  and  also  by 
the  defendant,  from  an  order  of  Gai.t,  C.  J.,  in  Chambers, 
dated  16th  September,  1892,  dismissing  an  appeal  from  an 
order  of  Mr.  Winchester,  acting  for  the  Master  in  Chambers, 
on  21st  June,  1892.  dismissing  an  appeal  from  the  taxing 
officer’s  decision  refusing  to  tax  to  the  defendant  and  his- 
solicitors  certain  counsel  fees  to  Mr.  Millar,  one  of  the  firm 
* See  Rules  1170,  1172. 
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of  solicitors  above  mentioned,  upon  the  ground  that  upon 
the  motions  for  A\diich  these  counsel  fees  were  charged  Mr. 
Millar  appeared  as  counsel  for  his  firm,  and  not  for  the 
defendant. 

Messrs.  Morphy  & Co.  had  acted  as  solicitors  for  the 
defendant  in  this  action,  and  judgment  had  gone  for  the 
defendant  with  costs  against  the  plaintiff ; they  had  placed 
an  execution  for  these  costs  in  the  hands  of  the  sheriff,  and 
the  plaintiff  and  defendant,without  consulting  the  solicitors, 
had  agreed  to  a compromise  of  the  costs  behind  their  backs, 
and  to  their  detriment.  Thereupon  the  solicitors  obtained 
from  the  Master  in  Chambers  an  order  restraining  the 
sheriff  from  giving  up  the  execution  to  the  plaintiff*,  except- 
ing upon  payment  to  him  of  the  full  amount  directed  to 
be  levied,  and  ordering  the  plaintiff  to  pay  the  costs  of  the 
motion.  The  plaintiff*  appealed  first  to  a Judge  in  Cham- 
bers, and  then  to  the  Divisional  Court,  against  this  order, 
and  both  appeals  were  dismissed  with  costs.  Upon  all 
these  motions  Mr.  Millar,  one  of  the  solicitor’s  firm,  he 
being  also  a barrister,  appeared  on  behalf  of  his  firm,  and 
the  firm  in  their  bill  of  costs  of  the  motions,  for  taxation 
against  the  plaintiff*,  included  counsel  fees  as  having  been 
earned  by  Mr.  Millar  upon  each  motion.  The  Master  in 
Chambers  granted  a fiat  for  a fee  of  $5  to  Mr.  Miliar  upon 
the  original  motion  before  him,  and  for  a like  amount  upon 
the  appeal  from  him.  The  taxing  officer  disallowed  both 
these  fees,  and  also  the  fee  of  $25  charged  for  opposing  the 
motion  before  the  Divisional  Court,  on  the  ground  that  the 
practice  of  the  Court  does  not  allow  a counsel  to  charge  a 
fee  where  he  is  a party  as  well  as  counsel.  The  solicitors 
appealed  to  the  Master  in  Chambers,  who  considered  the 
view  of  the  taxing  officer  right,  but  adjourned  the  applica- 
tion to  be  heard  before  a Judge.  It  was  argued  before 
Galt,  C.  J.,  in  Chambers,  and  the  appeal  was  dismissed. 
Thereupon  the  solicitors  and  the  defendant  appealed  to  the 
Divisional  Court. 

The  appeal  was  argued  during  the  Michaelmas  Sittings, 
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on  21st  November,  1892,  before  the  Divisional  Court 
{Armour,  C.  J.,  and  Street,  J.) 

W.  R.  Riddell,  for  the  appeal. 

>S.  R.  Clarke,  the  plaintiff*  in  person,  contra. 

It  was  admitted  upon  the  argument  that  the  members  of 
the  firm  of  solicitors  who  were  the  appellants  in  the  case 
were  not  in  reality  partners  in  the  business,  the  business 
being  that  of  Mr.  Millar,  and  the  other  members  of  the 
firm  being  paid  by  salary,  and  not  by  a share  of  the  profits. 

The  following  .authorities  were  referred  to:  Smith  v.  Gra- 
ham, 2 U.  C.  R.  268  ; London  Scottish  Benefit  Society  v. 
Chorley,  12  Q.  B.  D.  452  ; 13  Q.  B.  D.  872  ; Article  in  20  C. 
L.  J.  218  ; Regina  v.  Boiitre,  G S.  C.  R.  at  p.  390 ; 9 App. 
Oas.  at  p.  751  ; Morris  v.  Hunt,  1 Chit.  544;  McDougall 
V.  Campbell,  41  U.  C.  R.  332  ; 14  C.  L.  J.  213  ; Baldivin 
V.  Montgomery,  1 U.  C.  R.  283  ; Leslie  v.  Ball,  22  U.  C.  R. 
ol2  ; Re  May,  4 Jur.  N.  S.  1169;  Hobart  v.  Butler,  9 Ir. 
C.  L.  157 ; Henderson  v.  Comer,  3 U.  C.  L.  J.  0.  S.  29  ; 
Re  Doncddson,  27  Ch.  D.  544  ; Holmested  & Langton’s 
Jud.  Act,  p.  1069  ; Jervis  v.  Lewes,  4 Dowl.  764  ; Millar 
V.  Macdonald,  14  P.  R.  499  ; Dax's  Master’s  Office,  p.  31  ; 
Re  C.  K.  & C.,  6 P.  R.  226  ; The  North  Victoria  Election 
Case,  39  U.  C.  R.  147 ; The  Charlevoix  Election  Case, 
Cassels’  Sup.  Ct.  Dig.  387 ; Amyot  v.  Gugy,  2 Que.  L.  R. 
201. 

On  the  24th  December,  1892,  the  judgment  of  the  Court 
was  delivered  by 

Street,  J. — In  Baldivin  v.  Montgomery , 1 U.  C.  R.  283, 
the  action  was  brought  by  the  plaintiffs  as  attorneys 
against  their  client  for  their  bills  of  costs  of  conducting 
and  defending  suits  for  the  defendant.  These  bills  included 
counsel  fees  of  a member  of  the  plaintiff's’  firm  who  had 
acted  as  counsel  for  the  defendant  on  the  various  cases. 
It  was  held  by  the  Court  that  the  plaintiffs  might  recover 
certain  of  the  fees  charged  which  had  been  collected  by  the 
defendant  as  part  of  bills  of  costs  which  had  been  taxed 
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against  the  opposite  parties  in  actions  in  which  he  had  been 
successfu],  and  also  certain  other  fees  which  had  been  taxed 
to  him  as  part  of  the  bills  against  the  opposite  parties  in 
other  actions  in  which  he  had  been  successful,  but  which 
had  not  been  collected ; but  that  as  to  the  other  fees- 
charged  the  English  rule  must  be  held  to  govern  under 
which  the  fees  of  counsel  are  not  recoverable  by  action. 

In  Smith  v.  Graham,  2 U.  C.  R.  268,  the  plaintiffs  were 
attorne^^s,  and  brought  an  action  against  the  defendant  in 
which  they  recovered  judgment.  One  of  the  plaintiffs,  who 
was  a barrister  as  well  as  an  attorney,  conducted  the  case 
in  Court,  and  upon  the  taxation  of  the  costs  of  the  action 
a charge  was  made  in  the  bill  of  costs  for  his  counsel  fee. 
It  was  objected  that  they  could  not  tax  anything  beyond 
disbursements  either  as  attorneys  or  counsel.  It  was  held 
by  the  Court  that  the  plaintiffs  were  entitled  to  the  ordi- 
nary attorneys’  fees,  excluding  instructions  and  some  other 
items  inapplicable  to  the  particular  case,  but  that  counsel 
fees  should  not  be  taxed  to  a counsel  conducting  his  own 
case. 

We  cannot  find  that  these  cases  have  ever  been 
overruled ; on  the  contrary  the  principle  of  Smith  v. 
Graham  seems  to  have  been  distinctly  applied  in  The 
North  Victoria  Election  Case,  39  U.  C.  R.  147,  where  the 
Court  of  Queen’s  Bench  held  that  the  petitioner,  who  was 
a barrister  and  who  appeared  in  person,  was  not  entitled 
to  a fee  in  the  taxation  of  the  costs  against  the  unsuccessful 
respondent. 

These  cases  do  not  seem  to  be  overruled  by  the  case  of 
McDo%igall  v.  Campbell,  41  U.  C.  R.  332,  in  w^hich  it  was 
held  that  a barrister  having  an  express  contract  with  a 
person  not  his  client  for  the  payment  of  certain  fees  and 
other  charges  for  conducting  the  defence  of  his  client  before 
the  Senate  of  the  Dominion  of  Canada,  was  entitled  to 
recover  them  by  action.  This  judgment  was  sustained  by 
the  Court  of  Appeal,  as  appears  from  a short  note  in  14 
C.  L.  J.  N.  S.  213.  The  reporter  of  that  Court  informs 
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US  that  no  written  judgment  was  delivered,  and  the  grounds 
of  the  decision  are  not  given  in  the  note  referred  to. 

In  Regina  v.  Doutre,  6 S.  C.  R.  at  p.  390,  and  9 App.  Cas. 
at  p.  751,  the  point  here  raised  is  not  decided,  the  deci- 
sion having  turned  upon  other  grounds. 

We  are  of  opinion,  therefore,  that  we  are  bound  to  follow 
the  decision  in  Smith  v.  Graham,  and  that  the  preseiit 
appeal  should  be  dismissed  with  costs. 


Strachan  V.  Ruttan  et  al. 


Costs — Barrister  and  solicitor  acting  for  himself  and  co-trustees — Instruc- 
tions— Counsel  fees — Notice  of  trial. 

One  of  sevei'al  trustees  who  is  a barrister  and  solicitor,  and  acts  for  him- 
self and  his  co-trustees  as  solicitor  and  counsel  in  an  action,  may  tax 
against  the  opposite  party  his  full  costs,  including  instructions  and 
counsel  fees. 

f'radock  v.  Piper,  1 MacN.  & G.  664,  followed. 

Smith  V.  Graham,  2 U.  0.  R.  268,  distinguished. 

Where  one  of  several  defendants  gives  notice  of  trial,  and  afterwards, 
becoming  aware  that  the  action  is  not  at  issue  against  the  other  defen- 
dants, abandons  his  notice,  he  cannot  tax  the  costs  of  it  against  the 
opposite  party. 


[December  29,  1892. — Street,  J.] 

The  defend<anfcs  McIntyre  and  Macdonnell  were  trustees, 
and  held  a mortgage  upon  certain  lands  as  trustees.  Their 
rights  under  the  mortgage  were  impeached  in  this  action. 
They  succeeded  in  the  action,  and  obtained  judgment  for 
their  costs  against  the  plaintiff.  One  of  the  defendants, 
Mr.  Macdonnell,  was  a partner  in  the  firm  of  Macdonnell 
& Mudie,  solicitors  for  the  trustees  in  the  action,  and  held 
the  brief  for  them  at  the  trial.  Upon  the  taxation  of  costs 
the  taxing  officer  disallowed  : — 

1st.  Certain  charges  for  “ instructions.” 

2nd.  Mr.  MacdonnelFs  counsel  fee  at  the  trial. 

3rd.  A charge  for  a notice  of  trial  given  by  the  solicitors 
for  the  trustees,  and  not  acted  on. 

15 — VOL.  XV.  O.  P.  R. 
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The  defendants  the  trustees  appealed,  and  the  appeal 
was  argued  before  Street,  J.,  in  Chambers,  on  the  2nd  of 
December,  1892. 

Langton,  Q.  C.,  for  the  trustees. 

E.  T.  English,  for  the  plaintiff. 

Judgment  was  delivered  on  the  29th  December,  1892. 

Street,  J. — In  Cradock  v.  Piper,  1 MacN.  & G.  664,  680, 
the  Court,  while  recognizing  the  rule  that  a sole  trustee,  act- 
ing as  solicitor  for  himself  as  such  trustee,  was  not  entitled 
to  recover  costs  even  in  defending  an  action  against  him, 
held  that  one  of  several  trustees,  acting  as  solicitor  for  them 
and  himself  in  an  action  brought  ao^ainsb  them,  was  in  a 
different  position  and  might  recover  his  costs.  The  reason 
given  seems  hardly  satisfactory,  viz.,  that  it  is  no  part  of 
the  duty  of  a trustee  to  act  as  solicitor  for  the  other 
trustees,  and  therefore  that  if  they  employ  him  he  is 
entitled  to  tax  his  costs;  but  the  decision  has  become 
settled  law  : see  Re  Garsellis,  34  Ch.  D.  675.  He  is  there- 
fore treated  as  being  capable  of  being  employed  by  his 
co-trustees  to  defend  them,  in  the  same  manner  as  if  he 
were  not  concerned  with  them  in  the  subject-matter  of 
the  litigation. 

I do  not  find  in  any  of  the  cases  to  which  I have 
referred  any  limitation  put  upon  the  statement  that  a 
solicitor  in  such  circumstances  is  entitled  to  full  costs,  and 
I am  of  opinion  that  it  must  follow  from  the  rule  that  hk 
co-trustees  may  employ  him,  that  they  may  also  be  taken 
to  give  him  instructions  for  their  defence.  For  the  same 
reason  I think  it  must  also  follow  that,  if  they  emplo}" 
him  as  counsel  to  hold  their  brief  at  the  trial,  he  may  tax 
a counsel  fee  just  as  he  might  do  if  unconnected  with  the 
subject-matter  of  the  litigation. 

The  case  of  Smith  v.  Graham,  2 U.  C.  R.  268,  is  dis- 
tinguishable. There  the  action  was  brought  upon  a debt 
due  the  plaintiffs  in  their  own  right,  and  one  of  the  plain- 
tiffs, an  attorney  and  barrister,  held  their  brief.  The  Court 
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held  that  he  was  not  entitled  to  a fee  in  his  own  case.  In 
that  case  the  fee  originally  paid  him,  had  it  been  paid, 
could  only  have  come  out  of  his  own  money  and  that  of 
his  partner — he  would,  in  fact,  have  been  paid  it  by  him- 
self. In  the  present  case,  supposing  the  fee  to  have  been 
paid  with  the  brief,  it  would  have  come  out  either  of  the 
trust  funds,  or  partly,  if  not  wholly,  out  of  moneys  not 
belonging  to  the  counsel  who  held  the  brief.  I am  of 
opinion,  therefore,  that  both  the  charges  for  instructions 
and  for  counsel  fee  should  have  been  allowed. 

The  notice  of  trial  was  given  by  the  solicitors  for  the 
trustees  when  the  cause  was  at  issue  so  far  as  the}^  were 
concerned ; they  were  not  aware  of  the  fact  that  it  was 
not  at  issue  so  far  as  the  other  defendants  were  concerned, 
and  upon  becoming  aware  of  the  true  facts  they  were 
obliged  to  abandon  the  notice  thev  had  given.  I think 
they  were  clearly  not  entitled  to  tax  this  item. 

The  appeal  will  therefore  be  allowed  as  to  the  first  two 
classes  of  items  to  which  T have  referred,  and  disallowed 
as  to  the  last ; and  the  defendants  the  trustees  should  have 
two-thirds  of  the  costs  of  the  appeal. 
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An'est — Order  for — Affidavit,  svfficiency  of — Setting  aside  order — New 
material — Application  for  discharge  from  custody — Circumstances  of 
leaving  province — Publicity — Intent  to  defraud — Condition  that  action 
shall  not  he  brought  against  plaintiff— Disclosure  of  facts — Reasonable 
grounds — Costs. 

An  order  for  the  arrest  of  the  defendant  was  made  on  16th  March,  1892, 
upon  an  affidavit  of  the  plaintiff^  in  which  he  alleged  that  the  defen- 
dant in  March,  1891,  absconded  from  this  province  for  the  purpose 
of  defrauding  his  creditors,  and  that,  having  lately  returned  to  the 
province,  he  was  about  to  leave  it  again  with  a like  purpose.  The 
defendant  applied,  upon  new  material,  to  the  Judge  who  made  the 
order,  to  set  it  aside  and  to  be  discharged  from  custody  : — 

Held,  that  the  affidavit  of  the  plaintiff  was,  if  true,  a sufficient  founda- 
tion for  the  order. 

Kersterman  v.  McLellan,  10  P.  R.  122,  followed. 

And  the  order  could  not  be  set  aside  by  the  Judge  upon  the  new  material 
contradicting  the  case  made  by  the  plaintiff. 

Darner  v.  Bushy,  5 P.  R.  356,  and  Gilbert  v.  Stiles,  13  P.  R.  121,  followed. 
The  departure  of  the  defendant  from  this  province  in  March,  1891,  was 
open  and  public  ; he  annoimced  it  at  a public  meeting  to  six  or  seven 
hundred  persons  along  with  the  fact  that  he  intended  to  sell  his  house- 
hold effects  before  his  intended  departure  ; the  newspapers  in  the  place 
where  he  lived  announced^that  he  was  going  to  Chicago,  U.  S.,  with  his 
family  to  take  a situation  there  which  he  had  obtained  ; and  his  fellow 
townsmen  gave  him  a public  dinner,  at  v/hich  several  of  his  creditors 
were  present,  before  he  left.  He  departed  for  Chicago,  taking  no  pro- 
perty with  him.  The  only  piece  of  property  which  he  possessed  in 
Ontario  was  an  unsaleable  and  heavily  mortgaged  house  and  lot,  which 
a year  before  he  left  he  had  transferred  to  a creditor  as  security  for  a 
debt.  He  had  a permanent  situation  and  residence  in  Chicago  with  his 
wife  and  family,  and  in  March,  1892,  returned  to  this  province  for  a 
merely  temporary  purpose.  During  the  year  he  spent  in  Chicago  he 
remitted  considerable  sums  earned  by  him  to  his  creditors  in  Ontario  : — 
Held,  that,  under  these  circumstances,  the  defendant  could  not  be  said 
to  have  left  Ontario  with  intent  to  defraud  his  creditors,  and  that  he 
should  be  discharged  from  custody  under  the  order  for  arrest. 

It  is  within  the  powmr  of  the  Court  or  a Judge,  upon  an  application  to 
discharge  a defendant  from  custody,  to  impose  upon  him  the  term  that 
he  shall  bring  no  action  against  the  plaintiff ; but  it  should  only  be  im- 
posed where  the  plaintiff  is  shewn  to  have  been  entirely  frank  and  open 
in  his  application  for  the  order  for  arrest,  and  to  have  had  reasonable 
grounds  for  the  statements  he  has  laid  before  the  Judge.  The  circum- 
stances of  this  case  did  not  warrant  such  a term  being  imposed  ; for 
the  plaintiff  was  awmre  of  the  circumstances  and  the  publicity  of  the 
defendant’s  departure  in  1891,  and  conveyed  a false  impression  when 
he  swore  that  the  defendant  then  “absconded  from  this  province.” 

For  the  same  reason  the  defendant  was  entitled  to  the  costs  of  his  appli- 
cation to  be  discharged  from  custody. 

[December  24,  1892. — The  Queen’’ s Bench  Division.^ 

This  was  an  appeal,  under  Con.  Kule  1051,  by  the  defen- 
dant against  portions  of  an  order  made  in  an  action  pending 
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in  the  County  Court  of  the  county  of  Kent,  in  which  E. 
W.  Scane  was  plaintiff,  and  J.  T.  Coffey  defendant,  by  the 
learned  junior  Judge  of  that  Court,  whereby  he  ordered 
that  an  order  for  arrest  made  by  him  in  the  action,  and  all 
proceedings  consequent  upon  it,  should  be  set  aside,  and 
the  defendant  discharged  from  custody,  but  without  costs, 
and  restrained  the  defendant  from  bringing  any  action  in 
respect  of  the  arrest.  There  was  also  a cross-appeal  by 
the  plaintiff  against  the  order. 

This  action  was  begun  on  16th  March,  1892,  to  recover 
$114.87,  made  up  as  follows : — 

Balance  of  rent  upon  a lease,  due  1st 

October,  1890  $50  00 

Interest  4 37 

Promissory  note  dated  29th  May,  1879.  39  00 

Interest  $31  50 

Less  cash  on  account 10  00  21  50 


Total  claim,  besides  subsequent  interest  $114  87 

On  the  same  day  he  obtained  from  the  junior  Judge  of 
the  county  of  Kent  an  order  for  the  arrest  of  the  defen- 
dant, upon  an  affidavit  in  v/hich,  after  setting  forth  par- 
ticulars of  his  claim,  he  stated  that  the  defendant  in  the 
Spring  of  1891  absconded  from  this  province  and  went  to 
the  United  States  of  America,  with  intent  to  defraud  his 
creditors  generally  and  the  plaintiff  in  particular ; that 
upon  the  day  before  the  making  of  the  affidavit  he  had 
been  informed  that  the  defendant  was  in  Eidgetown,  and 
that  he  intended  to  conduct  a sale  there  on  the  da}^  of  the 
making  of  the  affidavit,  and  then  return  to  the  United 
-States  of  America ; that  he  was  not  aware  that  the  de- 
fendant had  been  in  this  province  since  he  so  absconded, 
although  he  had  been  on  the  look-out  for  him;  and  that 
he  verily  believed  that  unless  the  defendant  should  be 
forthwith  apprehended,  he  would  again  quit  this  province 
with  a view  to  defeating  and  defrauding  his  creditors,  etc. 

The  defendant  was  arrested  and  gave  bail,  and  applied 
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on  notice  to  the  plaintiff  to  set  aside  the  order  for  arrest 
and  the  hail  piece  and  other  proceedings  consequent  upon 
the  order  for  arrest,  and  for  his  discharge  from  custody. 

The  affidavits  filed  in  support  of  the  motion  stated  that 
the  defendant,  who  up  to  March,  1891,  lived  in  Ridgetown, 
in  the  county  of  Kent,  left  there  at  that  date  to  go  to 
Chicago  to  take  a situation  there ; that  he  owed  money  to 
several  persons  in  Ridgetown  and  elsewhere  which  he  was 
unable  to  pay,  having  no  means  hut  such  as  could  be 
derived  from  a piece  of  village  property,  the  value  of 
which  was  variously  estimated  at  from  ?500  to  Sl,000, 
but  which  was  incumbered  to  the  extent  of  $400  ; it  ap- 
peared to  be  unsaleable,  but  brought  in  a rent  of  seven 
dollars  a month ; that  he  had  conveyed  this  property  to 
one  Teetzel  as  security  for  a debt  which  was  now  reduced 
to  about  $110;  that  his  intended  departure  from  Ridge- 
town for  Chicago  was  a matter  of  public  notoriety  in 
Ridgetown  for  two  or  three  weeks  before  he  left,  and  had 
been  mentioned  some  time  previous  in  a newspaper  pub- 
lished there,  and  that  he  had  publicly  announced  it  at  a 
public  meeting  ; that  a public  dinner  had  been  given  in 
Ridgetown  in  his  honour  before  he  left,  at  which  several  of 
his  creditors  were  present  ; that  he  had  removed  in  an 
open  and  public  manner,  taking  his  wife  and  family  with 
him ; that  he  had  settled  down  with  them  in  Chicago  and 
had  a permanent  situation  there  ; that  he  had  from  time 
to  time,  out  of  his  own  earnings  there,  remitted  various 
sums  of  money  to  his  creditors  in  Ridgetown  ; that  on  the 
12th  March,  1892,  he  came  back  to  Ridgetown  to  transact 
some  private  business,  intending  to  return  to  Chicago  on 
the  16th  March,  and  that  during  his  stay  he  had  paid  out 
over  $100  to  diflferent  creditors  in  Ridgetown,  whose  names 
were  set  out ; that  a short  time  before  he  was  arrested, 
and  on  the  day  of  his  arrest,  he  saw  James  Scane,  the 
payee  of  the  note  sued  on,  in  Ridgetown,  and  told  him  he 
would  pay  him  something  on  account  of  it  before  he  left, 
supposing  him  still  to  be  the  holder,  and  was  not  informed 
that  he  was  not;  that  he  was  without  means  when  he 


XV.] 


SCANE  V.  COFFEY. 


115 


went  to  Chicaofo,  and  his  remaininjx  here  could  have  been 
of  no  benefit  to  his  creditors,  while  his  departure  had  en- 
abled him  to  earn  money  for  them. 

The  affidavit  of  the  plaintiff  in  answer  stated  that  he 
formerly  resided  in  Ridgetown  and  knew  many  of  the 
principal  residents  of  that  town ; that  before  the  defen- 
dant held  his  auction  sale  in  March,  1891,  he,  the  plaintiff, 
heard  he  was  going  away,  and  went  to  Ridgetown  to  see 
him,  and  intended  at  that  time  to  have  him  arrested,  but  the 
defendant  then  told  him  he  had  left  his  property  in  Teetzel’s 
hands,  and  that  Teetzel  was  to  collect  his  rents  and  ]my 
his  debts  ; that  after  the  defendant  had  gone,  he,  the  plain- 
tiff, for  the  first  time  saw  Teetzel  and  learned  the  true 
facts  ; that  he  then  knew  the  defendant  had  deceived  him 
for  the  purpose,  as  he  then  believed,  and  now  believed,  of 
misleading  him  and  preventing  him  from  arresting  him. 

One  Joseph  H.  Milton  swore  to  the  fact  that  the  same 
untrue  statement  had  bc^en  made  to  himself  by  the  defen- 
dant before  he  left  in  March,  1891.  He  also  swoi-e  tliat  for 
that  reason  he  believed  the  defendant  went  to  the  United 
States  in  order  to  avoid  pajung  his  debts  and  to  defeat  his 
creditors.  James  Scane  denied  the  statement  that  the 
defendant  promised  to  ]>ay  him  something  on  account 
before  he  left.  Teetzel  corroborated  the  statement  of  the 
plaintiff*  and  Milton  that  they  came  to  him  after  the 
defendant  had  left,  and  were  told  how  matters  stood. 

In  reply  to  these  affidavits,  the  defendant  said  that  he 
did  not  tell  the  plaintiff  that  he  had  arranged  with  Teetzel 
to  pay  his  debts,  but  that  he  told  him  he  would  send 
money  to  Teetzel  for  that  purpose,  and  that  he  did  in  fact 
remit  money  to  Teetzel  for  that  purpose  ; but  finding 
Teetzel  charging  a commission  upon  it,  he  afterwards  sent 
money  direct  to  his  creditors  ; and  that  he  told  Milton  the 
same  thing.  He  produced  receipts  along  with  his  affida- 
vit from  his  creditors  for  money  sent  them  from  Chicago. 

Upon  these  affidavits  the  learned  junior  Judge  made 
the  following  order  on  the  Gth  April,  1892  : — 

1.  It  is  ordered  that  the  order  of  arrest  made  herein 
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and  dated  the  16th  day  of  March,  1892,  and  all  proceed- 
ings consequent  thereon,  be  and  the  same  are  hereby  set 
aside  ; and  that  the  defendant  be  and  he  is  hereby  dis- 
charged from  custody  thereunder  ; and  the  bail  bond  is 
hereby  ordered  to  be  delivered  up  to  be  cancelled,  but 
without  costs. 

2.  And  it  is  further  ordered  that  the  defendant  be  and 
he  is  hereby  restrained  from  bringing  any  action  in  respect 
of  the  said  arrest  or  proceedings  against  the  plaintiff  or 
any  other  persons  whomsoever. 

3.  And  further  it  is  ordered  that  the  plaintiff  and  the 
defendant,  or  either  of  them,  shall  have  leave  to  appeal 
from  this  order,  or  any  part  thereof ; and  that  all  pro- 
ceedings shall  in  the  meantime,  be  stayed  until  after  the 
next  sittings  of  the  Divisional  Court  of  the  High  Court 
of  Justice  ; the  plaintiff  to  be  at  liberty  to  proceed  with 
the  action  if  so  advised. 

At  the  Easter  Sittings  of  the  Divisional  Court,  1892, 
both  parties  appealed  against  this  order.  The  defendant 
asked  on  his  motion  that  the  order  should  be  varied  by 
striking  out  the  clause  of  the  order  whereby  the  defen- 
dant was  restrained  from  bringing  any  action  against  the 
plaintiff,  and  by  substituting  with  ” for  “ without  ” before 
“ costs”  in  the  said  order.  The  plaintiff  asked  that  the  order 
should  be  set  aside  and  an  order  made,  in  lieu  of  it,  dismis- 
sing the  application  of  the  defendant  with  costs. 

Both  motions  came  on  for  argument  during  the  Easter 
Sittings,  before  the  Divisional  Court,  (Falconbridge  and 
Street,  JJ.,)  on  18th  May,  1892. 

M.  Wilson,  Q.  C.,  for  the  defendant. 

H.  S.  Osier,  for  the  plaintiff. 

On  the  21th  December,  1892,  the  judgment  of  the  Court 
was  delivered  by 

Street,  J. — In  Kersterman  v.  McLellan,  10  P.  R.  122,  it 
is  said  by  Wilson,  C.  J.,  at  p.  127,  that  a defendant  who 
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has  absconded  from  this  province  for  the  purpose  of  de- 
frauding his  creditors,  and  obtained  a residence  in  the 
United  States,  cannot  rely  upon  that  change  of  residence 
so  as  to  avoid  the  law  of  ai‘i*est  to  which  he  was  subject 
in  this  province  when  he  incuived  the  debt  sued  on. 

The  plaintiff‘’s  affidavit  in  the  present  case  upon  which 
the  order  for  arrest  was  made,  alleges  that  the  defendant 
in  March,  1891,  absconded  from  this  province  for  the  pur- 
pose of  defrauding  Ids  creditors ; and  that  having  lately 
returned  to  the  province,  he  was  about  to  leave  it  again 
with  a like  purpose.  Assuming  these  statements  to  have 
been  true,  tliere  was  ample  material  before  the  learned 
Judge  who  made  the  order  u|)on  which  it  could  properly 
be  founded. 

The  application  to  the  learned  Judge  of  the  County 
Court,  made  by  the  defendant  after  his  arrest,  was  to  set 
aside  the  order  for  his  arrest  and  the  proceedings  conse- 
quent thereon,  or  that  he  might  be  discharged  from  custody. 
The  application  w^as  based,  not  upon  the  allegation  that 
the  material  before  the  Judge  when  he  granted  the  order 
was  insufficient,  but  that  upon  the  new  material  filed  upon 
the  defendant’s  application,  the  case  originally  made  by 
the  plaintiff  was  contradicted  and  displaced.  Upon  new 
material  it  appears  to  be  well  settled  that  the  only  order 
which  the  learned  Judge  could  properly  have  made  was 
an  order  discharging  the  defendant  from  custody  ; and 
that  an  order  setting  aside  the  original  order  lor  arrest 
was  therefore  one  which  should  not  have  been  made : 
Darner  v.  Busby,  5 P.  R.  356  ; Gilbert  v.  Stiles,  13  P.  R.  121. 

1 entirely  agree  with  the  learned  County  Court  Judge, 
however,  in  the  conclusion  at  which  he  arrived  upon  that 
part  of  the  defendant’s  application  to  him  which  asks  that 
he  be  discharged  from  custody.  The  departure  of  the  defen- 
dant from  this  province  was  as  public  and  open  as  he  could 
well  make  it ; he  announced  it  at  a public  meeting  to  some 
600  or  700  persons,  along  'with  the  fact  that  he  intended 
to  sell  his  household  effects  upon  a certain  day  before  that 
of  his  intended  departui’e ; the  newspapers  in  the  town  of 
16 — VOL.  XV.  O.  P.  11. 
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Ridgetown,  his  residence,  announced  that  he  was  going  to 
Chicago  with  his  family  to  take  a situation  there  which  he 
had  obtained,  and  his  fellovv^  townsmen  gave  him  a public 
dinner,  at  which  several  of  his  creditors  were  present^ 
before  he  left.  He  took  no  property  with  him,  and  he  has 
remitted  considerable  sums  from  Chicago,  earned  by  him 
there,  to  his  creditors  in  and  about  Ridgetown.  The  only 
piece  of  property  he  possessed  in  this  province  appears  to 
have  been  an  unsaleable  and  heavily  mortgaged  house  and 
lot,  which,  a year  before  he  left,  he  transferred  to  one 
Teetzel,  a creditor,  as  security  for  a debt  which  he  has 
since  largely  reduced.  He  had  a permanent  residence  and 
situation  in  Chicago  with  his  wife  and  family,  and  he 
returned  to  this  province  in  March  last,  after  a year’s 
absence,  merely  for  the  purpose  of  conducting  a sale  in  his 
capacity,  as  I understand,  of  auctioneer. 

In  these  circumstances,  I am  unable  to  see  any  evidence 
that  the  defendant  left  this  province  in  March,  1891,  with 
intent  to  defraud  his  creditors  or  any  of  them ; and  I 
therefore  think  that  the  portion  of  the  order  which  directs 
his  discharge  was  the  proper  one  to  have  made. 

The  learned  Judge,  however,  has  imposed  upon  the  de- 
fendant a condition  that  he  should  bring  no  action  against 
the  plaintiff,  and  he  has  refused  him  the  costs  of  the 
motion  to  set  aside  the  order  for  arrest.  It  is  from  these 
terms  of  the  order  that  the  defendant  appeals.  The  ground 
upon  which  terms  were  imposed  is  the  statement  made  by 
the  plaintiff  in  the  fifth  paragraph  of  his  affidavit  filed  in 
answer  to  the  defendant’s  motion,  in  which  he  states  as 
follows  : The  day  before  the  defendant  lield  the  auction 

sale  of  his  household  furniture  in  the  beginning  of  1891,  I 
heard  the  defendant  was  going  away.  I went  to  Ridge- 
town  to  see  him,  and  intended  at  that  time  to  have  him 
arrested,  but  the  defendant  then  told  me  he  had  left  his 
property  in  Teetzel’s  hands,  and  he,  Teetzel,  was  to  collect 
his  rents  and  pay  his  debts,  but  he  did  not  tell  me  that  he 
had  conveyed  his  said  property  to  said  Teetzel.”  The 
plaintiff  then  proceeds  to  reiterate  his  belief  founded  upon 
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this  alleged  misstatement,  that  the  defendant  then  left  the 
country  with  intent  to  defraud  his  creditors  generally,  or 
himself  in  particular.  A similar  misstatement  is  sworn  to 
by  one  Milton.  Both  these  statements  are  denied  by  the 
defendant,  but  the  learned  J udge  seems  to  have  given 
credit  to  the  plaintiff’s  story,  and  being  of  opinion  that 
these  misstatements  gave  reasonable  ground  to  the  plaintiff 
for  his  belief,  he  imposed  upon  the  defendant  the  terms 
which  are  complained  of. 

I think  we  must  assume  from  a perusal  of  these  affida- 
vits, that  the  plaintiff*  was  aware  of  the  publicity  of  the 
defendant’s  departure  in  March,  1891.  He  states  that  he 
formerly  lived  in  Bidgetown  ; that  he  knows  many  of  the 
principal  inhabitants  of  the  place  ; and  that  he  was  there 
and  saw  and  spoke  to  the  defendant  the  day  before  the 
auction  sale  of  his  furniture,  which  took  place  shortly 
before  his  departure.  It  was  his  duty,  more  especially  so 
because  he  was  a barrister-at-law  and  a solicitor,  in  making 
an  ex  parte  application,  to  take  pains  to  set  out  fully  and 
fairly  the  true  facts  of  the  case.  Assuming,  as  I have 
done,  that  he  knew  the  circumstances  of  the  defendant’s 
departure,  I am  unable  to  come  to  the  conclusion  that  he 
conveyed  by  his  affidavit  a true  impression  of  them  when 
he  made  the  bare  and  positive  statement  that  in  the  Spring 
of  1891  the  defendant  ‘‘  absconded  from  this  province.” 
Whatever  may  have  been  the  defendant’s  intent  in  leaving 
the  province,  there  was  nothing  secret  or  hidden  about  it, 
as  the  plaintiff  must  have  known  if  he  really  knew  any 
thing  about  it. 

The  plaintiff  is  required  by  the  Act  under  which  the 
order  for  arrest  was  granted,  B.  S.  0.  ch.  67,  sec.  1,  to 
shew  to  the  Judge  to  whom  he  applies  for  it,  such  facts 
and  circumstances  as  satisfy  the  Judge  that  there  is  good 
and  probable  cause  for  believing  that  the  defendant,  un- 
less he  be  forthwith  apprehended,  is  about  to  quit  Ontario 
with  intent  to  defraud  his  creditors,  etc.  Beyond  the 
mere  fact  of  his  being  indebted,  which  clearly  of  itself 
would  be  insufficient,  the  only  fact  or  circumstance  stated 
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in  the  affidavit  of  the  plaintiff  on  which  the  order  for 
arrest  was  founded  is  that  the  defendant  had  absconded 
in  the  Spring  of  1891.  If  the  plaintiff,  instead  of  making 
this  statement,  had  said  that  the  defendant  in  the  Spring 
of  1891  had,  after  giving  public  notice  of  his  intention  to 
do  so,  removed  to  Chicago  with  his  family,  it  is  manifest 
that  the  order  for  his  arrest  would  not  have  been  made. 
In  his  answer  to  the  defendant’s  application  to  set  aside 
the  order,  etc.,  the  plaintiff  does  not  attempt  to  support 
his  original  positive  assertion  that  the  defendant  had 
absconded,  but  sets  up  an  entirely  new  ground — viz.,  that 
contained  in  the  fifth  paragraph  of  his  affidavit  above 
quoted,  as  the  fact  and  circumstance  upon  which  he  relied 
for  his  belief  of  the  defendant’s  intent  in  leaving  the 
country.  I do  not  think  we  are  driven  upon  this  applica- 
tion to  speculate  as  to  what  would  have  been  the  result 
had  this  new  matter  been  set  forth  in  the  plaintiff’s  affida- 
vit to  obtain  the  order  for  arrest,  instead  of  the  statement 
that  the  defendant  had  absconded ; it  is  sufficient,  in  my 
opinion,  that  nothing  is  to  be  found  in  the  evidence  to  give 
any  colour  to  the  assertion  that  the  defendant  had  abscon- 
ded, or  that  the  plaintiff  ever  had  reason  to  believe  he  had 
done  so. 

I think  that  it  is  within  the  power  of  the  Court  or  a 
Judge,  upon  an  application  to  discharge  a defendant  from 
custody,  to  impose  upon  him  the  terms  that  he  shall  bring 
no  action  against  the  plaintiff.  The  application  for  dis- 
charge is  one  to  the  discretion  of  the  Court,  to  relieve  the 
defendant  from  the  terms  of  an  order  which  may  have 
been  obtained  by  the  plaintiff  in  the  most  perfect  good 
faith,  and  with  the  fullest  belief  in  the  truth  of  the  facts 
and  circumstances  laid  before  the  Judge  upon  the  applica- 
tion for  the  order.  It  would  frequently  hamper  the  Court 
in  such  cases  in  arriving  at  its  conclusion  upon  an  applica- 
tion for  discharge,  if  it  were  unable  to  protect  the  plaintiff 
against  an  action  as  a part  of  the  order  discharging  the 
defendant  from  custody;  but  at  the  same  time  this  par- 
ticular condition  should  only  be  imposed  where  the  plain- 
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tiff  is  shewn  to  have  been  entirely  frank  and  open  in  his 
application  for  the  order  for  arrest,  and  to  have  had 
reasonable  grounds  for  the  statements  he  has  laid  before 
the  Judge. 

; I do  not  find  these  circumstances  existing  in  the  present 
case. 

I am  of  opinion,  therefore,  that  the  order  of  the  learned 
Judge  should  be  varied  by  striking  out  that  portion  of  it 
which  directs  that  the  order  for  arrest  should  be  set  aside, 
and  that  portion  of  it  which  imposes  upon  the  defendant 
the  condition  that  he  shall  bring  no  action  against  the 
plaintiff,  and  that  portion  of  it  which  directs  that  the 
defendant  is  not  to  recover  costs ; and  by  inserting  in  it  an 
order  that  the  plaintift*  do  pay  to  the  defendant  the  costs 
of  the  application. 

The  plaintiff  should  also  pay  the  costs  of  the  motion  by 
the  defendant  to  the  Divisional  Court ; and  there  should 
be  no  costs  of  the  cross-appeal  by  the  plaintiff. 
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Baskerville  y.  Vose. 


Cods — Order  of  trial  Judge  as  to,  under  Rules  1170,  1172 — '■'‘Good  cause” 
— Sccde  of  costs— Set-off. 

In  an  action  for  damages  for  assault  and  negligence  brought  in  the  High 
Court  and  tried  with  a jury,  a verdict  for  $110  damages  v/as  rendered. 
The  trial  Judge  directed  judgment  to  be  entered  for  that  sum  with 
County  Court  costs,  and  ordered  that  the  defendant  should  have  no 
right  to  the  excess  of  his  costs  incurred  in  the  High  Court  over  County 
Court  costs,  in  the  manner  provided  for  by  Rule  1172.  The  trial 
•ludge’s  reasons  for  making  the  order  preventing  the  set-off  were  : (1) 
because  the  defendant  had  induced  the  plaintiff  to  go  with  him  to  his  own 
physician  after  the  assault  complained  of,  promising  to  pay  the  bill,  and 
had  afterwards  refused  to  perform  his  promise  ; and  (2)  because  the 
plaintiff  might  reasonably  have  expected  the  damages  to  have  been 
allowed  at  more  than  $200,  and  so  was  entitled  to  bring  his  action  in 
the  High  Court : — 

i/eZc?,  that  neither  of  these  reasons  could  be  treated  as  “good  cause” 
within  the  meaning  of  Rule  1170  ; and  therefore  the  costs  should  follow 
the  event  under  Rule  1172. 

McNair  v.  Boyd,  14  P.  R.  132,  followed. 

[December  24,  1892. — The  Queen's  Bench  Division.'] 

This  was  an  action  in  the  High  Court  of  Justice. 

The  plaintiff  in  his  statement  of  claim  complained  that 
the  defendant  had  assaulted  him,  and  by  his  negligent  and 
reckless  handling  of  a large  butcher’s  knife  had  cut  the 
plaintiff  on  the  back  of  his  left  hand,  severing  the  sinews 
and  depriving  the  plaintiff  of  the  use  of  his  fingers.  He 
also  complained  that  the  defendant  induced  the  plaintiff 
not  to  go  to  his  club  doctor  or  to  the  hospital,  but  took 
him  to  a physician  of  the  defendant’s  own  choosing,  and 
promised  to  pay  the  physician’s  charges,  which  he  had 
since  neglected  and  refused  to  do.  He  claimed  ^1,000 
damages.  The  defendant  denied  the  assault,  and  set  up 
that  the  accident  was  solely  due  to  the  plaintiff’s  own 
negligence. 

The  action  was  tried  before  MacMahon,  J.,  and  a jury 
at  the  Toronto  Autumn  Assizes,  1892,  and  a verdict  was 
rendered  of  Si  10  for  the  plaintiff;  whereupon  the  learned 
Judge  directed  judgment  to  be  entered  for  that  sum  for  the 
plaintiff,  with  costs  upon  the  County  Court  scale,  and 
ordered  that  the  defendant  should  have  no  riHit  to  set  off 
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the  difference  between  costs  upon  the  County  Court  and 
High  Court  scale. 

At  the  Michaelmas  Sittings  following  the  defendant 
moved  for  an  order  varying  so  much  of  the  judgment  as 
prevented  the  defendant  from  setting  off  costs  under  Rule 
1172,  upon  the  ground  that  the  amount  recovered  by  the 
plaintiff  was  within  the  jurisdiction  of  the  County  Court, 
and  no  good  cause  under  Rule  1170^  was  shewn  for  the 
order  depriving  the  defendant  of  the  right  of  set-off. 

The  motion  was  argued  on  23rd  November,  1892,  before 
the  Divisional  Court  (Armour,  C.  3.,  and  Street,  J.). 

Shepley,  Q.  C.,  for  the  defendant. 

Bn  Vernet,  for  the  plaintiff 

The  following  cases  were  referred  to:  Roberts  v.  Jones 
and  Willey  v.  Great  Northern  R.  W.  Co.  [1891],  2 Q.  B. 
194;  Farquhar  v.  Robertson,  13  P.  R.  156;  United  States 
Express  Go.  v.  Donalnie,  ib.  158  n.  ; Williams  v.  Ward,  55 
L.  J.  Q.  B.  566 ; McNair  v.  Boyd,  14  P.  R.  132. 

*Rule  1170. — Subject  to  the  provisions  of  the  Judicature  Act,  the  costs 
of  and  incident  to  all  proceedings  in  the  High  Court  shall  be  in  the  dis- 
cretion of  the  Court  * * * * * Provided,  that  where  any  action 

or  issue  is  tried  by  a jury,  the  costs  shall  follow  the  event,  unless,  upon 
application  made  at  the  trial,  for  good  cause  shewn,  the  Judge  before 
whom  the  action  or  issue  is  tried  or  the  Court  otherwise  orders.  * * * 

Rule  1172. — In  case  an  action  of  the  proper  competence  of  a County 
Court  is  brought  in  the  High  Court,  or  in  case  an  action  of  the  proper 
competence  of  the  Division  Court  is  brought  in  the  High  Court,  or  in  a 
County  Court,  and  is  tried  by  jury,  and  the  Judge  or  Court  makes  no 
order  respecting  the  costs,  the  plaintiff  shall  recover  only  County  Court 
co.sts,  or  Division  Court  costs,  as  the  case  may  be,  and  the  defendant 
shall  be  entitled  to  tax  his  costs  of  suit  as  between  solicitor  and  client, 
and  so  much  thereof  as  exceeds  the  taxable  costs  of  defence  which  would 
have  been  incurred  in  the  County  Court  or  Division  Court,  shall,  on 
entering  judgment,  be  set  off  and  allowed  by  the  taxing  officer  against 
the  plaintiff’s  County  Court  or  Division  Court  costs  to  be  taxed,  or 
against  the  costs  to  be  taxed  and  the  amount  of  the  verdict  if  it  be 
necessary,  and  if  the  amount  of  costs  so  set  off  exceeds  the  amount  of  the 
plaintiff  ’s  verdict  and  taxed  costs,  the  defendant  shall  be  entitled  to  exe- 
cution for  the  excess  against  the  plaintiff. 

(a)  The  event  shall  in  such  case  be  to  recover  costs  according  to  such 
scale,  subject  to  such  rights  of  set-off  as  to  costs,  as  are  herein  mentioned. 
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Judgment  was  delivered  on  the  24th  December,  1892. 

Street,  J. — It  is  clear  from  sub-sec.  (a)  of  Rule  1172^ 
that  “ 2food  cause”  must  be  shewn  to  enable  a Judsre  to 
make  the  order  to  prevent  a defendant  from  setting  off  the 
difference  between  costs  upon  the  High  Court  and  County- 
Court  scales. 

The  learned  trial  Judge  informs  us  that  the  reasons 
for  his  making  the  order  complained  of  were : 1st,  because 
the  defendant  had  induced  the  plaintiff  to  come  with  him 
to  his  own  physician  after  the  trespass  complained  of,, 
promising  to  pay  the  bill,  and  had  then  refused  to  perform 
his  promise ; and  2nd,  that  the  plaintiff  might  reasonably 
have  expected  the  damages  to  have  been  allowed  at  a 
greater  sum  than  $200,  and  so  was  entitled  to  bring  his 
action  in  the  superior  Court. 

I am  of  opinion  that  under  the  authorities  we  must 
hold  that  neither  of  these  circumstances  can  be  treated 
as  being  ‘'good  cause”  for  depriving  the  defendant  of 
his  right  of  set-off  They  both  mean  that  in  the 
view  of  the  learned  Judge  the  jury  assessed  the  dam- 
ages at  an  insufficient  sum  and  that  he  desired  to  cor- 
rect their  estimate  by^  giving  to  the  plaintiff  an  advantage 
in  the  taxation  of  the  costs.  The  decision  of  the  Court  of 
Appeal  in  McNair  v.  Boyd,  14  P.  R.  132,  seems  expressly  in 
point,  and  I feel  bound  to  follow  it. 

The  motion  must,  therefore,  be  allowed,  but  I agree  that 
it  should  be  without  costs. 

Armour,  C.  J. — I would  fain  follow  the  opinion  of  Osler^ 
J.  A.  in  McNair  v.  Boyd,  14  P.  R.  132,  as  it  seems  to 
me  to  be  more  in  accordance  with  reason  and  authority,  but 
'' namerantur  non  ponderantur”  is  the  rule,  and  therefore 
I concur.  There  should  be  no  costs  of  the  motion. 
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Coleman  et  al.  v.  City  of  Toronto. 


Discovery — Examination  of  officer  of  municipal  corporation — Medical  health 

officer. 

In  an  action  for  an  injunction  and  damages  in  respect  of  the  alleged 
unsanitary  condition  of  a certain  hay  into  which  the  defendants  drained 
part  of  their  sewage,  the  plaintiffs  sought  to  examine  for  discovery  the 
medical  health  officer  of  the  defendants,  whose  sole  connection  with  the 
subject-matter  of  the  action  arose  from  his  having  made  an  examination 
of,  and  a report  to  the  local  board  of  health  upon,  the  sanitary  condition 
of  the  bay.  The  only  object  of  the  examination  was  to  ascertain  the 
reasons  and  grounds  of  the  report  : — 

Held,  that  for  this  purpose  he  was  not  examinable  as  an  officer  of  the 
defendants. 

Decision  of  Galt,  C.J.,  ante  p.  27,  affirmed  on  other  grounds. 

[November  21,  1892. — The  Queen’s  Bench  Division,'\ 

The  plaintiffs  appealed  to  the  Queen’s  Bench  Divisional 
Court  from  the  order  and  decision  of  Galt,  C.  J.,  ante  p. 
27,  reversing  an  order  of  the  Master  in  Chambers  for  the 
examination  by  the  plaintiffs  of  Dr.  Allen,  medical  health 
officer  of  the  city  of  Toronto,  for  discovery,  as  an  officer 
of  the  corporation  of  the  city  of  Toronto,  the  defendants, 
under  Rule  487  or  566. 

The  action  was  brought  for  an  injunction  to  restrain 
the  defendants  from  polluting  the  waters  of  Ash  bridge’s 
bay,  and  thereby  creating  a nuisance,  and  to  compel  them 
to  put  it  into  a proper  sanitary  condition,  and  for  damages 
suffered  by  the  plaintiffs  by  injury  to  their  property  and 
business,  and  the  health  of  themselves  and  their  family,  by 
reason  of  the  unsanitary  condition  of  such  bay,  into  which 
the  defendants  drained  a part  of  their  sewage. 

Since  the  decision  of  Galt,  C.  J.,  now  appealed  against, 
the  action  had  gone  down  to  trial  at  the  Toronto  Autumn 
Assizes,  1892,  but  the  jury  at  such  trial  had  disagreed,  and 
the  plaintiffs,  proposing  to  take  the  action  down  to  a 
second  trial  at  the  next  Assizes,  still  desired  to  have  the 
examination  of  Dr.  Allen  for  discovery.  At  the  abortive 
trial  Dr.  Allen  had  been  called  as  a witness  by  the  defen- 
dants, and  had  been  examined  by  their  counsel,  and  cross- 
examined  by  counsel  for  the  plaintiffs. 
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It  appeared  that  Dr.  Allen’s  sole  connection  with  the 
subject-matter  of  the  action  arose  from  his  having  made 
an  exami nation  of  Ashbridge’s  bay,  and  a report  to  the 
Jocal  board  of  health  of  the  city  of  Toronto  upon  its  con- 
dition from  a sanitary  point  of  view.  This  report  was  in 
the  hands  of  the  plaintiffs,  and  the  avowed  object  of  the 
examination  sought  was  to  cross-examine  Dr.  Allen  upon 
this  report,  and  to  get  him  to  explain  its  meaning. 

The  appeal  was  argued  before  Armour,  C.  J.,  and  Street, 
J.,  on  the  21st  November,  1892. 

R.  Eoultbee,  for  the  plaintiffs.  Dr.  Allen  is  an  officer  of 
the  defendants,  appointed  by  the  council,  and  paid  by  the 
corporation.  Section  47  of  R.  S.  0.  ch.  205  provides  that 
every  municipal  council  may  appoint  a medical  health 
officer  and  fix  the  salary  to  be  paid  him.  The  plaintiffs 
wish  to  cross-examine  Dr.  Allen  on  his  report.  I refer  to 
Rule  566  as  well  as  Rule  487,  and  to  Leitch  v.  Grand 
Trunk  R.  W.  Co.,  12  R R.  671 ; 13  R R.  369 ; Bogart  v. 
Seymour,  10  O.  R.  322;  Re  Macfie  v.  Hutchinson,  12  P. 
R.  175  ; Forsyth  v.  Canniff,  20  0.  R.  478. 

H.  M.  Mowat,  for  the  defendants.  The  plaintiffs  now 
have  all  the  discovery  they  need  from  Dr.  Allen.  They 
cross-examined  him  at  great  length  at  the  trial.  Dr.  Allen 
is  not  an  officer  of  the  defendants  ; he  is  an  officer  of  the 
local  board  of  health ; he  is  not  amenable  to  the  defendants. 

The  judgment  of  the  Court  was  delivered  at  the  close  of 
the  argument  by 

Armour,  C.  J. — It  is  putting  it  too  broadly  to  hold  that 
Dr.  Allen  was  not  an  officer  of  the  defendant  corporation. 
If  the  injury  of  which  the  plaintiffs  complain  had  arisen 
from  anything  which  Dr.  Allen  as  medical  health  officer 
had  done  he  would  no  doubt  have  been  examinable  for 
discovery.  But  it  did  not.  And  the  only  object  in  having 
him  examined  is  to  ascertain  what  were  the  reasons  and 
grounds  of  the  report  which  he  had  made,  and  for  this 
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purpose  he  could  no  more  be  examined  than  could  any 
other  person  not  an  officer  of  the  corporation  who  had 
made  a like  report. 


Appeal  dismissed  with  costs. 


HoGABOOM  V.  Cox  AND  Co. 


Discovery — Examination  of  party  in  vacation — Special  examiner 

Where  a special  examiner  issues  an  appointment  for  the  examination  for 
discovery  during  vacation  of  a party  to  an  action,  such  party,  if  duly 
subpoenaed,  is  bound  to  attend  for  examination. 

A special  examiner,  although  an  officer  of  the  Supreme  Court  of  Judicature 
for  Ontario,  in  the  sense  of  being  subject  to  its  control  and  direction, 
has  no  office  in  connection  with  the  Court  that  comes  under  any  Rule 
requiring  it  to  be  kept  open  or  closed  during  any  particular  period  of 
the  year. 

Decisions  of  the  Master  in  Chambers  and  Galt,  C.  J.,  15  P.  R.  23, 
reversed. 


[January  3,  1893. — The  Common  Pleas  Division.'\ 

An  appeal  by  the  plaintiff  from  the  order  and  decision 
of  Galt,  C.  J.  (ante  p.  23),  affirming  an  order  of  the  Master 
in  Chambers  refusing  an  application  by  the  appellant  to 
strike  out  the  defence  of  the  defendant  Cox  for  refusal  to 
attend  for  examination  for  discovery  during  the  long 
vacation  of  1892. 

The  appeal  was  argued  before  the  Common  Pleas  Di- 
visional Court  (Rose  and  MacMahon,  JJ.),  on  the  28th 
November,  1892. 

W.  R.  Riddell,  for  the  appellant. 

A.  Hoshin,  Q.  C.,  for  the  defendant  Cox. 

Judgment  was  delivered  on  the  3rd  of  January,  1893. 

MacMahon,  J. — A subpoena  was  issued  on  behalf  of  the 
plaintiff  for  the  examination  of  the  defendant  for  the 
purpose  of  discovery,  and  an  appointment  duly  taken  out 
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and  served  for  his  examination  before  John  Bruce,  Esq.,, 
special  examiner,  for  the  26th  of  July,  1892. 

The  defendant  refused  to  attend  and  be  examined,  on 
the  ground  that  he  could  not  he  compelled  to  appear  for 
examination  during  the  long  vacation. 

A motion  was  made  to  strike  out  the  defence  of  the 
defendant,  on  the  ground  of  his  refusal  to  attend  for  exami- 
nation. The  learned  Master  in  Chambers,  in  a fully  con- 
sidered judgment,  dismissed  the  motion. 

The  plaintiff  appealed  to  the  learned  Chief  Justice  of 
this  Division,  who  dismissed  the  appeal.  And  the  present 
appeal  is  from  the  judgment  of  Sir  Thomas  Galt. 

By  K S.  0.  ch.  44,  sec.  147,  the  Supreme  Court  may 
appoint  special  examiners,  “ and  the  examiners  so  ap- 
pointed shall  have  all  the  powers  formerly  possessed  by 
Masters  Extraordinary  and  Examiners.”  A special  exami- 
ner is  therefore  an  officer  of  the  Supreme  Court. 

Under  the  Chancery  Orders  of  1853,  Order  5,  sec.  4 
(Taylor’s  Orders,  2nd  ed.,  p.  37),  the  time  of  vacation 
was  not  to  be  reckoned  in  the  computation  of  the  times 
appointed  or  allowed  for  the  following  purposes,  viz. : (1) 
Amending  or  obtaining  orders  for  leave  to  amend  bills.  (2) 
Setting  down  demurrers.  (3)  Filing  replications,  or  setting 
down  causes  under  the  directions  of  rule  XVIII.” 

In  Anderson  v.  Thorpe,  12  Gr.  542,  the  question  came 
up  as  to  whether  under  the  above  Order  5,  a reference 
could  be  proceeded  with  and  a report  made  by  a Master 
during  long  vacation  in  opposition  to  the  objection  of  the 
defendant.  Chancellor  VanKoughnet,  after  referring  to 
Order  77  of  the  25th  of  August,  1840,  establishing  the  long- 
vacation  here,  which  Order  provided  that  “ during  which 
period  (of  the  long  vacation)  the  Court  will  not  sit,  and 
the  Master’s  and  the  Begistrar’s  offices  shall  be  respectively 
closed  : except  that  the  Registrar’s  office  may  at  any  time 
during  the  said  vacation  be  opened  for  all  purposes  of 
making  applications  for  special  injunctions,”  said  : If  the 

provision  for  or  creation  of  a long  vacation  depends  upon 
this  Order  77,  then  also,  I think,  we  must  look  to  it  to  see 
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what  that  vacation  meant ; what  was  its  character,  purpose 
and  object ; and  these  are  defined  by  the  Order  itself. 
Giving  effect  to  these,  I think  that  no  proceeding  in  in- 
vitum  could  or  can  be  taken  in  the  Master’s  office  durin^f 
the  long  vacation  * * . The  ordinary  meaning  of  the 

word  ‘ vacation  ’ is  an  intermission  of  proceedings — of 
ordinary  work.  It  is  true  that  subsequent  Orders  provide 
that  vacation  shall  not  count  in  the  time  allowed  for  cer- 
tain proceedings ; but  this  does  not  direct  or  imply  that 
all  or  any  proceedings  may  be  taken  in  vacation.  But 
for  this  provision  time  might  well  run  in  respect  of  pro- 
ceedings had  before  vacation  arrived.” 

From  the  1st  of  July,  1868,  all  the  Orders  of  the  Court 
of  Chancery  theretofore  made  were  abrogated,  and  the 
Chancery  General  Orders  passed  ; and  in  relation  to  long 
vacation,  it  was  provided  bj^  Order  425  that  “ During 
vacation,  the  Court  will  not  sit,  and  the  offices  thereof  are 
respectively  to  be  closed  ; but  the  offices  of  the  Registrar, 
-and  Clerk  of  Records  and  Writs,  are  to  be  open  for  all 
purposes  of  making  applications  for  injunctions  ; and  from 
ten  o’clock  in  the  forenoon,  till  twelve  o’clock  noon,  each 
day,  for  such  proceedings  as  do  not  require  the  attendance 
of  the  opposite  party.” 

The  Chancellor  in  Fuller  v.  McLean,  8 P.  R.  549,  held 
that  a Master’s  report  made  during  long  vacation  in  con- 
travention of  the  above  Order  425,  requiring  his  office  to  be 
closed  at  that  time,  was,  as  against  the  defendant,  who  had 
no  notice  of  the  proceedings,  entirely  null  and  void. 

This  followed  the  decision  of  VanKoughnet,  C.,  in 
Anderson  v.  Thorpe. 

The  Consolidated  Rules  superseded  the  Chancery  Gene- 
ral Orders  already  referred  to  ; and  by  Consolidated  Rule  7, 
“Except  during  Vacations,  and  excepting  Sundays  ^ * the 
offices  of  the  Supreme  Court,  Court  of  Appeal,  and  of  the 
High  Court  * * and  its  Divisions,  * ^ shall  be  kept  open 
from  10  a.m.  to  4 p.m.,  during  the  sittings  of  the  respective 
Divisional  Courts,  and  at  other  times  from  10  a.m.  until 
3 p.m.”  And  under  Rule  8,  “ The  offices  of  the  High 
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Court  of  Justice,  and  of  the  Divisions  thereof,  and  of  the' 
Court  of  Appeal,  shall  be  kept  open  during  the  Long  Vaca- 
tion, and  the  Christmas  Vacation,  from  10  of  the  clock  in 
the  forenoon  until  12  o’clock  noon.” 

“This  Kule,  it  will  be  observed,  does  not  include  the 
offices  of  the  Supreme  Court,  e,  g.,  those  of  the  Master  in 
Chambers,  the  Master  in  Ordinary,  or  the  local  Masters,  and 
the  Accountant : ” Holmested’s  Chancery  Orders,  p.  226. 

In  Miller  v.  Spencer,  18  P.  H.  478,  the  Eegistrar  of  the 
Chancery  Division  refused  an  appointment  to  settle  the 
minutes  returnable  during  long  vacation.  And  upon  an  ap- 
plication for  a direction  to  the  Registrar  to  proceed  with  the 
settlement  of  the  minutes,  Ferguson,  J.  (after  consultation 
with  the  Chancellor),  refused  to  give  any  direction,  holding 
‘‘  that  the  practice  prescribed  by  the  former  Chancery 
General  Order  425,  though  not  expressly  embodied  in 
the  Consolidated  Rules,  ought  still  to  be  followed ; and  that, . 
as  a general  rule,  vacation  operates  as  a suspension  of  all 
contentious  business  except  as  regards  injunctions  and 
matters  of  urgency.” 

Rule  487  provides  for  the  examination  of  parties  to  an 
action,  for  discovery.  And  under  Rule  489,  the  examina- 
tion of  the  defendant  on  the  part  of  the  plaintiff  may  take 
place  after  the  statement  of  defence  has  been  delivered,  or 
the  time  for  delivering  the  same  has  expired.  And  by  Rule 
490,  a party  entitled  to  examine  another  party  “ may  pro- 
cure an  appointment  therefor  from  the  Local  Registrar, 
Local  Master,  Deputy  Clerk  of  the  Crown,  or  a special 
examiner,  in  the  county  where  the  party  to  be  examined 
resides,  and  the  party  to  be  examined,  upon  being  served 
with  a copy  of  the  appointment  and  a subpoena,  and  upon 
payment  of  the  proper  fees,  shall  attend  thereon  and  sub- 
mit to  examination.” 

A special  examiner,  although  an  officer  of  the  Supreme 
Court  in  the  sense  of  being  subject  to  its  control  and 
direction,  has  no  office  in  connection  with  the  Court  that 
comes  under  any  Rule  requiring  it  to  be  kept  open  or  closed 
during  any  particular  period  of  the  year. 
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Where  an  application  is  made  to  a local  Master — who  is  an 
officer  of,  and  has  an  office  in  connection  with,  the  Supreme 
Court — for  an  appointment  to  examine  a party  to  a suit 
during  the  long  vacation,  he  may  properly  decline  to  grant 
it,  as  he  is  not  under  Rule  8 obliged  to  keep  his  office  open 
during  that  time.  But  should  the  party  seeking  the  ap- 
pointment apply  to  and  obtain  an  appointment  from  a 
special  examiner,  the  party  whose  examination  is  sought, 
upon  being  served  with  a subpoena  and  appointment  and 
being  paid  his  fees,  must,  I think,  appear  and  submit  to  be 
examined.  He  is  obliged  to  obey  the  subpoena,  just  as  he 
would  a subpoena  requiring  his  attendance  as  a witness  in 
Court. 

The  proceedings  in  Anderson  v.  Thorpe,  12  Gr.  542,  and 
Fuller  V.  McLean,  8 P.  R.  549,  were  taken  in  the  Master’s 
office  at  a time  when,  by  the  Rule  in  force  at  the  times  the 
respective  judgments  were  given,  the  Master’s  office  was 
required  to  be  closed.  And  if,  as  held  in  Miller  v.  Spencer, 
13  P.  R.  478,  the  practice  prescribed  in  Chancery  General 
Order  425  ought  still  to  be  followed,  then  the  Registrar’s 
office  is  not  to  be  considered  as  open  during  the  long 
vacation,  except  as  regards  motions  for  injunctions  [and 
other  matters  of  urgency. 

There  is  nothing  in  the  Rules  preventing  the  examina- 
tion of  a party  to  a suit  before  a special  examiner  during  the 
long  vacation.  It  may  be  an  examination  of  the  defendant 
will  enable  the  plaintiff  to  secure  speedy  judgment,  and 
thus  prevent  the  plaintiff’s  claim  from  being  jeopardized. 
Or  it  may  be  the  examination  of  an  adverse  party  in  the 
action  may  be  desired  in  order  to  ascertain  whether  it  will 
be  necessary  for  the  examining  party  to  issue  a commission 
to  take  evidence  abroad  before  he  can  proceed  to  trial, 
or  subpoena  witnesses  from  a distance  for  the  purposes  of 
the  trial.  These  illustrations  will  suffice,  although  others 
might  be  given  where  it  would  be  of  the  utmost  moment 
that  the  party  seeking  the  examination  should  be  permitted 
to  examine  the  adverse  party  in  the  action  during  the 
long  vacation. 
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The  appeal  must  he  allowed  with  costs. 

Eose,  J. — I agree  to  what  my  learned  brother  Mac- 
Mahon  has  said. 

It  may  be  that,  as  suggested  by  Mr.  Hoskin,  it  would  be 
more  convenient  if  examinations  for  discovery  should  be 
held  during  vacation  only  on  an  order,  and  not  pursu- 
ant to  an  appointment  and  subpoena,  so  that  there  might 
be  some  check  upon  any  unnecessary  interference  with  the 
objects  of  vacation.  This,  however,  would,  in  my  opinion, 
require  an  amendment  of  the  Eules. 


Anderson  v.  Quebec  Fire  Insurance  Company. 

Security  for  costs — False  address  indorsed  on  writ  of  summons — Mistake — 
Amendment — Residence  out  of  the  jurisdiction — Temporary  return — 
Costs. 

The  plaintiff,  who  was  a sailor  on  the  lakes,  at  the  time  of  the  issue  of 
the  writ  of  summons  was  residing  out  of  Ontario.  The  writ  was,  by  a 
mistake  of  the  plaintiff’s  solicitor,  indorsed  with  a statement  that  the 
plaintiff  resided  in  Windsor,  Ontario  ; and  upon  the  defendants’  moving 
for  security  for  costs  on  the  ground  that  the  plaintiff  had  given  a false 
address,  the  plaintiff  declared  that  naming  Windsor  was  a mistake, 
and  that  his  true  place  of  residence  was  Collingwood,  Ontario.  Colling- 
wood  was  not  then  his  actual  place  of  residence.  Pending  the  motion, 
however,  he  returned  to  Ontario,  and  went  to  reside  temporarily  at 
Sarnia  — 

Held,  that  the  plaintiff  by  giving  a false  address  entitled  the  defendants 
to  move  for  security  for  costs,  and  it  lay  on  the  plaintiff  to  shew  that 
his  misstatement  was  not  made  maid  fide.  That  being  shewn,  the 
plaintiff  would  be  driven  to  amend,  or  the  defendants  would  be  entitled 
to  the  order.  But  the  plaintiff  could  not  amend  by  substituting 
Collingwood,  for  he  did  not  reside  there  at  the  date  of  the  writ ; and 
the  defendants  would  have  been  entitled  to  the  order  but  for  the  plain- 
tiff’s subsequent  return  to  the  jurisdiction.  And 

Held,  following  Redondo  v.  Chaytor,  4 Q.  B.  D.  453,  and  Ebrard  v.  Gas- 
sier, 28  Ch.  D.  232,  that  where  a foreigner  comes  within  the  jurisdiction, 
pending  a motion  for  security  for  costs  and  before  judgment,  although 
for  the  temporary  purpose  of  enforcing  his  claim  by  action,  he  cannot 
be  called  upon  to  give  security. 

The  motion  for  security  was  refused,  without  costs  to  either  party,  and 
leave  was  reserved  to  the  defendants  to  apply  again  if  the  plaintiff 
should  go  to  reside  out  of  the  jurisdiction  before  the  termination  of 
the  action. 

[October  13,  The  Master  in  Chambers.'] 

[October  20,  1892 — Galt,  C.  J.] 

[January  3,  1893 — The  Common  Pleas  Division.] 
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Motion  by  the  defendants  for  an  order  that  the  plaintiff' 
should  give  security  for  costs,  on  the  following  grounds  : — 

1.  That  the  plaintiff*  gave  a false  address  on  the  writ  of 
summons ; 

2.  That  he  was  a resident  out  of  the  jurisdiction  ; and 

3.  That  he  had  no  permanent  residence. 

The  action  was  brought  by  the  plaintiff,  who  was  a sailor, 
against  the  defendants  on  a policy  of  fire  insurance  on  a 
boat  alleged  to  be  owned  by  the  plaintiff  and  insured  by 
him  with  the  defendants  ; the  boat  having  been  burned  at 
Detroit  on  1st  Januaiy,  1 892. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  11th  October,  1892. 

IT.  R.  Smyth,  for  the  defendants. 

W.  B.  Raymond,  for  the  plaintiff. 

Judgment  was  delivered  on  the  13th  October,  1892. 

The  Master  in  Chambers. — With  reference  to  the  first 
objection,  it  appears  that  the  plaintiff’s  address  was  in- 
dorsed by  his  solicitor,  without  instructions,  as  of  Windsor 
instead  of  Collingwood.  I consider  the  explanations  of 
Mr.  Creelman  (one  of  the  firm  of  solicitors  for  the  plain- 
tiff), and  the  plaintiff,  as  to  how  the  indorsement  came  to 
be  made,  is  quite  satisfactory  ; certainly  it  was  not  done 
for  a fraudulent  purpose ; and,  in  order  to  entitle  the  de- 
tents to  security  on  this  ground,  it  must  be  shewn  that 
the  misstatement  of  residence  was  wilfully  made  in  order 
to  mislead : Waldron  v.  Me  Walter,  6 P.  R.  145  ; Suther- 
land V.  McDonald,  9 P.  R.  178.  This  has  not  been  shewn, 
and  the  defendants  therefore  fail  on  this  ground. 

As  to  the  second  ground,  that  the  plaintiff  is  a resident 
out  of  the  jurisdiction,  I have  carefully  read  through  the 
numerous  affidavits  filed  and  the  long  examination  of  the 
plaintiff,  and  I do  not  find  it  proven  that  he  is  a resident 
out  of  the  jurisdiction.  It  is  true  the  plaintiff  admits  that 
during  the  last  three  years  he  has  been  nine  months 
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of  that  time  living  at  Detroit.  The  first  four  or  five 
months  of  this  time  was  when  he  was  idle  in  winter,  be- 
tween November  and  March,  in  1890  and  1891,  while 
visiting  his  mother  in  Detroit.  The  last  four  or  five 
months  he  was  living  for  part  of  the  time  on  board  of  his 
boat  in  Detroit  river,  where  she  was  burned,  and  this  was 
during  the  winter  of  1891-92. 

The  plaintiff  emphatically  denies  that  he  is  a resident 
now  or  has  ever  been  a resident  out  of  the  jurisdiction, 
and  the  evidence  to  contradict  this  has,  in  my  opinion, 
failed. 

With  reference  to  the  third  ground,  namely,  that  he 
has  no  permanent  residence,  the  plaintiff  shews  clearly 
that  he  has  been  a resident  of  Collingwood  for  about 
twenty -five  years ; that  Collingwood  is  his  home,  although, 
following  his  business  of  master  mariner,  he  is  frequently 
all  over  the  lakes  during  the  summer  seasons,  sailing  from 
Canadian  ports  as  a rule,  and  always  on  Canadian  vessels. 
His  postofiice  address  is  shewn  to  be  Collingwood:  his 
brother,  with  whom  he  resides  at  times,  is  resident  at 
present  at  Collingwood,  although  living  at  Detroit  in  the 
winter  of  1890  and  1891,  when  the  plaintiff  visited  him. 
I am  of  opinion  that  the  plaintiff’s  permanent  residence, 
so  far  as  a sailor  has  one,  is  within  this  Province,  and  that 
the  defendants  have  failed  also  on  this  ground.  The  motion 
will  be  refused,  but  as  the  plain tifi’’s  address  was  incorrect 
and  he  was  living  at  that  time,  although  only  temporarily, 
at  Detroit,  the  costs  will  be  to  the  plaintiff  in  the  cause 
only. 

The  defendants  appealed  to  a Judge  in  Chambers,  and 
their  appeal  was  argued  by  the  same  counsel  before  Galt, 
C.  J.,  on  the  19th  October,  1892. 

J udgment  was  delivered  on  the  following  day. 

Galt,  C.  J. — I have  read  the  affidavits  and  papers  in 
this  case,  and  see  no  reason  for  differing  in  opinion  from 
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the  learned  Master  in  Chambers.  Motion  dismissed  with 
costs,  to  be  costs  in  the  same  to  plaintifl  in  any  event. 

The  defendants  again  appealed,  and  their  appeal  was 
argued  before  the  Common  Pleas  Divisional  Court  (Rose 
and  MacMahon,  JJ.),  on  the  28th  November,  1892. 

W.  R.  Riddell,  for  the  defendants. 

W.  B.  Raymond,  for  the  plaintiff. 

Judgment  was  delivered  on  the  3rd  January,  1893. 

Rose,  J. — ^This  case  was  exceedingly  well  argued,  and 
many  cases  cited,  all,  I imagine,  necessary  for  a determina- 
tion of  the  question  raised  for  adjudication. 

There  is  no  doubt  that  the  plaintiff,  by  giving  a false 
address  in  his  writ,  entitled  the  defendant  to  move  for 
security  for  costs ; and  on  such  motion  it  lay  on  the  plaintiff 
to  shew  that  such  misstatement  was  not  maid  fide.  That 
being  shewn,  the  plaintiff,  under  the  old  practice,  would 
be  driven  to  amend,  or  the  defendant  would  still  be  en- 
titled to  the  order. 

I agree  with  the  finding  of  the  learned  Master  that  the 
plaintiff'  here  has  shewn  that  naming  Windsor  was  a pure 
mistake,  and  with  no  intention  to  gain  any  advantage 
whatever. 

But  the  plaintiff  then  elected  Collingwood  as  his  place 
of  residence  ; and  I have  treated  the  proceedings  as  if 
Collingwood  had  been  first  named,  instead  of  Windsor, 
and  so  did  the  defendant ; and  the  argument  then  pro- 
ceeded on  the  question  of  whether  Collingwood  or  Detroit 
was  the  plaintiff’s  residence.  Much  expense  has  been 
incurred  on  this  contest.  Keeping  clearly  distinct 
the  difference  between  domicil  and  residence,  it  seems 
to  me  impossible  to  hold  that  at  the  date  of  the  writ 
the  plaintiff  was  residing  in  Collingwood.  Indeed  it 
is  incontrovertible  that  on  that  day  he  was  residing  in 
Detroit,  although  possibly  for  a temporary  purpose  only. 
If  Collingwood  had  been  named  in  the  writ  as  the  place 
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of  residence,  it  would  have  been,  in  my  opinion,  quite  as 
objectionable  as  Windsor,  having  regard  to  the  object  of 
naming  the  residence,  as  appears  in  the  decided  cases. 

Therefore  the  defendant  is  still  entitled  to  the  order,  on 
the  proceedings  being  amended,  substituting  Collingwood 
for  Windsor  as  the  place  of  residence,  unless  the  plaintiff 
further  amend. 

If  it  should  be  held  that  the  naming  of  Collingwood 
was  also  a mistake  made  without  any  intention  of  thereby 
gaining  any  improper  advantage,  then  the  plaintiff  must 
name  some  other  place  as  his  residence. 

The  difficulty  I have  as  to  this  is  that  the  plaintiff 
seems  to  have  thought  it  necessary  to  establish  a residence 
within  the  Province  at  the  date  of  issuing  the  writ,  and  so 
chose  Collingwood.  Unless  he  was  confounding  “ domicil  ” 
with  “ residence,”  it  is  difficult  to  see  how  he  could  fairly 
contend  that  Collingwood  was  his  residence  at  the  date  6f 
the  writ.  He  was  not  then  living  there — had  not  been 
since  some  time  in  1890 — and,  as  far  as  I can  see,  there  is 
no  certainty  that  he  ever  will  return  there  to  reside.  He 
is  an  unmarried  man,  owning  no  property  there,  not  on 
the  voters’  list  or  assessment  roll,  and  apart  from  his 
brother  residing  there  at  times,  I do  not  see  any  reason  on 
the  evidence  to  conclude  that  he  will  return  there. 

I think  I should  be  for  allowing  the  appeal,  were  it  not 
for  the  case  of  Ehrard  v.  Gassier,  28  Ch.  D.  232,  following 
Redondo  v.  Ghaytor,  4 Q.  B.  D.  453 ; and  deciding  that 
where  a foreigner  comes  within  the  jurisdiction  pending  a 
motion  for  security  for  costs,  and  before  judgment, 
although  for  the  temporary  purpose  of  enforcing  his  claim 
by  action,  he  cannot  be  called  upon  to  give  security  for 
costs. 

I need  not  remark  upon  the  justice  or  injustice  of  such 
a rule.  The  learned  J udges  who  took  part  in  the  decisions, 
have  recorded  their  views.  Both  Bowen  and  Fry,  L.JJ., 
followed  the  decision  in  Redondo  v.  Ghaytor  with  reluct- 
ance; Bowen,  L.  J.,  saying  that,  “it  is  better  to  keep  to 
the  old  ways  than  to  make  a new  practice  from  moment  to 
moment.” 


XV.]  ANDERSON  V.  QUEBEC  FIRE  INSURANCE  CO.  137 

I cannot  say  that  since  a few  clays  subsequent  to  the 
issue  of  the  writ  of  summons,  the  plaintiff  has  been  resi- 
dent elsewhere  than  within  the  jurisdiction,  nor  is  there 
any  evidence  to  shew  that  the  plaintiff  has  any  intention 
of  leaving  the  jurisdiction  before  the  termination  of  the 
proceedings. 

I imagine  his  present  residence,  as  disclosed  on  the 
material  before  us,  is  Sarnia,  and  if  the  practice  of  amend- 
ing should  be  followed,  probably  Sarnia  should  be  named 
as  the  place  of  residence.  If  at  any  time  prior  to  the 
termination  of  the  proceedings,  the  plaintiff  go  to  reside 
out  of  the  jurisdiction,  the  defendant  must  be  at  liberty 
to  apply  for  security  for  costs. 

There  is  authority  for  making  the  plaintiff  pay  the 
costs  where  an  incorrect  description  is  given,  even  without 
purpose  of  wilful  deception,  the  defendant  not  putting 
the  plaintiff  to  amend  : Smith  v.  Cornfoot,  1 DeG.  & S. 
684*.  Certainly  the  plaintiff*  should  not  liave  costs  : Simp- 
son V.  Bv^rton,  1 Beav.  556. 

It  seems  to  me  that,  as  the  main  expense  seems  to  have 
been  incurred  in  the  contest  as  to  whether  the  plaintiff 
resided  in  Collingwood  or  Detroit  at  the  date  of  the  issue 
of  the  writ  of  summons — an  issue  on  which,  in  my  opinion, 
the  plaintiff  has  failed — and  as  the  naming  of  both  Wind- 
sor, and  subsequently  of  Collingwood,  were  mistakes  en- 
titling the  defendant  to  an  order,  in  the  absence  of  proper 
explanation  ; and,  on  the  other  hand,  as  the  defendant  has 
failed  to  obtain  an  order  for  security,  there  should  be  no 
costs  to  either  party,  of  either  the  motion  or  appeal  to  the 
learned  Chief  Justice  or  to  this  Court. 

The  order  of  the  learned  Master  and  of  the  learned 
Chief  Justice  will  be  varied  accordingly;  otherwise  the 
appeal  will  be  dismissed  without  costs. 

Most  of  the  cases  cited  may  be  conveniently  referred  to 
in  Morgan  on  Costs,  2nd  ed.,  pp.  9 to  11. 

MacMahon,  J.,  concurred. 

[See  Fournier  v.  Hogarth,  ante  p.  72. — Eep.] 
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Eaton  v.  Borland. 


Judgment — Delay  in  issuing — Application  for  leave  to  issue — Discretion. 

In  1880  a bill  was  filed  by  the  plaintiff  for  an  account  in  respect  of  a 
mortgage,  which  had  been  assigned  to  the  defendant  as  security  for 
advances.  A decree  was  pronounced  in  June,  1880,  directing  that  the 
plaintiff  might  have  an  account  if  he  desired  it,  and  that  the  defendant 
should  have  his  costs  to  the  hearing.  The  decree  was  not  then  drawn 
up  and  issued,  and  in  December,  18^92,  the  plaintiff  applied  for  leave  to 
issue  it. 

The  delay  was  not  explained,  except  by  saying  that  the  plaintiff  had  been 
out  of  the  jurisdiction,  and  no  details  were  given  of  when  he  went 
away  or  when  he  returned.  It  appeared  that  the  plaintiff  had  no  bene- 
ficial interest  upon  the  footing  of  the  accounts,  as  shewn  by  the  assign- 
ment and  the  answer.  The  defendant  swore  to  the  loss  of  one  material 
witness  through  death  : — 

Held,  that  the  decree  meant  that  the  plaintiff  should,  within  some  reason- 
able time,  exercise  the  option  given  him  of  having  a reference  to  take 
the  accounts,  at  the  peril  of  losing  it  if  changed  circumstances  worked 
any  prejudice  to  the  defendant ; and  that,  under  all  the  circumstances, 
the  application  should,  in  the  exercise  of  a sound  discretion,  be  refused. 
FinJcle  v.  Lutz,  14  P.  R.  446,  and  Kelly  v.  Wade,  ib.  66,  distinguished. 

[January  10,  1893. — Boyd,  (7.] 

In  this  suit  a bill  was  filed  in  1880  by  Wesley 
Ferguson  Eaton  against  Amos  Borland,  alleging : (1)  That 
Henry  Carrique  on  the  2nd  Becember,  1864,  made  a 
mortgage  upon  certain  land  to  Margaret  E.  Carrique,  his 
sister,  to  secure  S700,  payable  in  three  months  after  the 
decease  of  one  William  Carrique,  his  father;  (2)  that  on 
the  20th  Becember,  1866,  the  plaintiff  intermarried  with 
Margaret  E.  Carrique  without  any  marriage  settlement ; 
(3)  that  on  the  22nd  February,  1869,  the  plaintiff  and  his 
wife,  by  an  assignment  in  the  nature  of  a mortgage, 
assigned  the  above  mortgage  to  the  defendant  as  collateral 
security  for  the  repayment  of  $200  advanced  by  the 
defendant  to  Margaret  E.  Carrique,  and  it  was  at  that 
time  expressly  agreed  between  the  parties  that  the  assign- 
ment was  merely  for  the  purpose  of  securing  the  repay- 
ment of  the  sum  of  $200  ; (4)  that  the  plaintiff’s  wife  died 
in  May,  1869,  having  devised  and  bequeathed  all  her  real 
and  personal  property  to  the  plaintiff ; (5)  that  William 
Carrique  died  in  August,  1878 ; that  on  the  1st  April, 
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1872,  the  defendant,  in  fraud  of  the  plaintiff’s  rights, 
'executed  and  delivered  a discharge  of  the  mortgage  to 
Henry  Carrique,  who  registered  the  same.  The  bill 
prayed  that  the  defendant  might  be  declared  to  have  been 
a trustee  of  the  mortgage  and  of  the  moneys  due  thereon ; 
that  the  defendant  might  be  ordered  to  account  to  the 
plaintiff  for  the  money  received  by  him  on  account  of  the 
mortgage  ; and,  after  deducting  the  advances  made,  might 
be  ordered  to  pay  the  balance  to  the  plaintiff ; and  for  costs 
and  other  relief. 

The  defendant  answered  the  bill,  and  the  cause  came  on 
for  examination  and  hearing  on  the  16th  and  17th  June, 
1880,  before  Spragge,  C.,  who  pronounced  a decree  as  fol- 
lows : “ Plaintiff  may  have  an  account,  if  he  desires  it.  In 
that  case  further  directions  and  costs  reserved.  Defendant 
will  seem  to  be  entitled  in  any  event  to  the  costs  of  the 
hearing.” 

This  decree  was  not  drawn  up  or  issued. 

On  the  19th  December,  1892,  the  plaintiff  made  a 
motion  before  the  Master  in  Chambers,  on  notice  to  the 
defendant,  for  an  order  allowing  the  plaintiff  to  issue  the 
decree  in  accordance  with  the  judgment  pronounced  by  the 
late  Chancellor  on  the  I7th  June,  1880. 

In  support  of  the  application  the  plaintiff  filed  an  affi- 
davit of  Susannah  Carrique,  who  stated  that  she  was  a 
sister-in-law  of  the  defendant  and  was  the  beneficial  plain- 
tiff in  this  suit  by  arrangement  in  writing  with  the  plain- 
tiff, bearing  date  the  7th  September,  1892 ; that  the  suit 
would  have  been  proceeded  with  before  but  for  the  absence 
in  the  United  States  of  the  plaintiff,  who  now  resided 
in  the  village  of  Fulton,  in  the  county  of  Wentworth ; that 
it  was  always  understood  between  the  plaintiff  and  the 
defendant  that  she  should  have  a portion  of  the  amount 
due  upon  the  mortgage  in  question  as  a recompense  for  the 
support,  maintenance,  and  education  of  a daughter  of  the 
plaintiff;  that  she  believed  there  was  a balance  justly  due 
upon  the  mortgage  of  $400  or  $500,  against  which  balance 
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the  defendant  had  set  up  claims  that  were  unjust  and 
fraudulent ; that  she  saw  the  defendant  about  two  months 
before  making  her  affidavit,  and  informed  him  of  her  claim 
in  this  suit,  when  he  stated  that  he  was  not  worth  any- 
thing, and  that  she  could  get  nothing  from  him. 

The  Master  referred  the  application  to  a Judge  in. 
Chambers,  and  it  was  heard  by  Boyd,  C.,  on  the  9th 
January,  1893. 

S.  M.  Jarvis,  for  the  plaintiff. 

D.  G.  Ross,  for  the  defendant. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  mortgage  for  $700  payable  three  months 
after  death  of  William  Carrique  was  assigned  to  the  defen- 
dant to  secure  $370  in  February,  1869.  That  was  to  be  paid 
with  yearly  interest  at  eight  per  cent,  and  to  be  compounded 
on  each  default.  That  sum,  $370,  with  interest  at  eight  per 
cent,  compounded  would  (as  I calculate)  come  to  over  $700 
in  February,  1878.  It  was  not  till  August,  1878,  that  Mr. 
Carrique  died.  So  that  it  would  take  the  full  amount  of 
what  was  then  payable  on  the  $700  to  make  payment  of 
what  was  due  in  respect  of  the  $370  and  interest.  The 
$370  is  stated  in  the  assignment  to  be  the  amount  advanced, 
and  it  is  also  sworn  to  in  the  answer  of  the  defendant,  as 
well  as  in  his  present  affidavit ; and  other  sums  w^ere  also 
sworn  to  as  being  advanced  under  the  terms  of  the  assign- 
ment of  mortgage. 

In  this  action,  which  was  heard  before  the  late  Chancellor 
Spragge  in  June,  1880,  he  gave  judgment  that  the  plaintiff 
might  have  an  account  “ if  he  desired  it,”  adding  that  the 
defendant  should  get  his  costs  to  the  hearing.  The  plain- 
tiff has  taken  no  steps  from  that  day  till  now  to  issue  the 
formal  judgment  of  reference,  but  now  seeks  to  put  the 
suit  in  motion  and  have  the  accounts  taken.  To  do  this 
rests  in  the  sound  discretion  of  the  Court,  but  nothing 
appears  here  that  would  warrant  the  indulgence  asked. 


XV.] 


EATON  V.  BORLAND. 


141 


The  delay  is  not  explained,  except  by  saying  that  the 
plaintiff  has  been  out  of  the  jurisdiction  ; no  details  are 
given  of  when  he  went  away  or  when  he  returned,  if 
that  was  a good  matter  of  excuse  in  this  case.  The 
Chancellor  seems  to  have  given  permission  to  have  an 
account  rather  as  a concession  than  as  a matter  of  strict 
right,  and  left  it  to  the  option  of  the  plaintiff  to  take  such 
a judgment.  That  means  that  he  should  within  some 
reasonable  time  have  exercised  this  option  at  the  peril  of 
losing  it  if  changed  circumstances  wmrked  any  prejudice  to 
the  defendant.  The  defendant  swears  to  the  loss  of  one 
material  witness  through  death,  which  would  be  enough 
to  turn  the  scale  against  the  application  if  nothing  more 
existed.  But  the  figures  I have  given  shew  a very  good 
reason  for  the  laches  of  the  plaintiff,  because  he  then 
thought  there  was  nothing  for  him  in  the  reference,  and 
he  has  since  assigned  to  a sister,  who  is  the  party  really 
interested  in  promoting  further  action  in  this  suit.  But 
she  is  in  error  as  to  there  being  any  beneficial  interest  in 
the  plaintiff  on  the  footing  of  this  account.  See  Rule  782, 
and  FinJde  v.  Lutz,  14  P.  R.  446,  and  Kelly  v.  Wade,  ib. 
66,  both  which  are  notably  distinguishable  from  this  case. 

The  application  is  refused  with  costs. 
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Delap  et  al.  v.  Charlebois  et  al. 


Evidence — Examination  of  witnesses  de  hene  esse — Eules  566,  588 — 
Discretion — Appeal. 

Rules  566  and  588  are  in  pari  materia  and  contemplate  the  examination 
of  a witness  de  hene  esse  who  is  about  to  withdraw  from  Ontario  or  who 
is  residing  without  the  limits  thereof. 

And  where  witnesses  residing  out  of  Ontario  come  within  the  jurisdiction 
and  are  about  to  return  to  their  homes,  an  order  may  be  made  for  their 
examination  here  before  their  departure. 

Such  an  order  is  a discretionary  one,  and,  where  the  witnesses  have  been 
examined  under  it,  will  not  be  reversed  on  appeal  unless  a very  clamant 
case  of  error  appears. 

[December  21,  1892.  — The  Master  in  Chambers. 

[January  10,  1893. — Boyd,  C.] 

Motion  by  the  plaintiffs  for  an  order  for  the  examination 
of  the  defendants  Macdonald  and  Preston  de  hene  esse  as 
witnesses  on  behalf  of  the  plaintiff's,  on  the  ground  that 
they  were  about  to  leave  the  jurisdiction,  and  that  they 
were  material  witnesses,  and  that  it  would  be  unsafe  for 
the  plaintiffs  to  proceed  to  trial  without  their  evidence. 
These  defendants  lived  in  the  province  of  Manitoba,  and 
were  about  to  return  thither. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  20th  December,  1892. 

Bristol,  for  the  plaintiffs. 

L.  G.  McCarthy,  for  the  defendant  Charlebois,  opposed 
the  motion. 

Hasten,  for  the  defendants  the  Commercial  Bank,  also 
opposed  the  motion, 

G.  Millar,  for  the  defendants  the  executors  of  the  Crossen 
estate,  did  not  consent. 

The  defendant  Schiller  was  not  notified,  and  was  not 
represented. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — The  parties  to  be  examined 
live  in  Winnipeg,  and  are  about  leaving  here  for  that  city; 
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and,  although  no  doubt  they  can  be  examined  at  any  time 
in  Winnipeg  on  commission  at  about  the  same  cost  as  the 
examination  here,  yet  the  plaintiffs  have  a right  to  the 
order  asked  for : Fischer  v.  Hahn,  32  L.  J.  C.  P.  209  ; 
Garruthers  v.  Graham,  9 Dowl.  947 ; Bown  v.  Child,  3 
Sim.  457. 

The  examination  to  be  taken  must  not  be  used  against 
the  defendant  Schiller  unless  he  is  notified  of  the  exami- 
nation in  time  to  attend  it,  or  is  willing  to  waive  his 
right  to  attend. 

The  defendant  Charlebois  appealed  from  this  decision, 
and  his  appeal  was  argued  before  Boyd,  G.,  in  Chambers, 
•on  the  9th  January,  1893. 

Chrysler,  Q.  C.,  and  L.  G.  McCarthy,  for  the  appellant. 

Arnoldi,  Q.  C.,  and  Bristol,  for  the  plaintiffs. 

Hasten,  for  the  defendants  the  Commercial  Bank. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — Rules  566  and  588  are  in  pari  materia,  and 
contemplate  the  examination  of  a witness  de  bene  esse 
who  “ is  about  to  withdraw  from  Ontario,  or  who  is  residing 
without  the  limits  thereof.”  Thus,  if  these  witnesses  had 
gone  to  Manitoba,  a commission  would  have  issued  to 
examine  them  there  de  bene,  and  by  parity  of  reason 
they  may  be  intercepted  before  going  there,  and  examined 
while  within  the  jurisdiction.  The  order  in  question  was 
made  on  sufficient  materials ; it  was  within  the  discretion 
of  the  Master;  the  examination  has  been  had  and  the 
witnesses  have  been  cross-examined  by  the  appellant 
(though  it  is  true  without  prejudice).  Still  a very  clamant 
case  of  error  must  in  these  circumstances  appear,  before 
the  discretionary  order  will  be  reversed  on  appeal. 

I dismiss  the  appeal  with  costs. 
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Plummer  v.  Coldwell. 


Costs — Scale  of— Action  to  compel  delivery  up  of  promissory  note  Jor  $230 — 
Note  wrongfully  held  hy  defendants — Action  of  tort. 

In  an  action  brought  in  the  High  Court  to  restrain  the  defendants  by 
injunction  from  negotiating  a promissory  note  for  $230,  and  to  compel 
them  to  deliver  it  up  to  the  plaintiff,  or  for  damages  for  its  detention,^ 
it  was  determined  that  the  note  was  wrongfully  held  by  the  defendants, 
who  had  obtained  it  under  the  pretence  of  discounting  it,  but  really 
with  the  view  of  making  it  the  subject  of  garnishment : — 

Held,  that  the  action  sounded  in  tort  and  not  in  contract,  and  could  not 
have  been  brought  in  a County  Court ; and  the  successful  plaintiff  was 
therefore  entitled  to  tax  his  costs  on  the  High  Court  scale. 

Johnson  v.  Kenyon,  13  P.  R.  24,  distinguished. 

Rohh  V.  Murray,  16  A.  R.  502,  followed. 

[December  19,  1892. — The  Master  in  Chaml>ers.'\ 
[January  11,  1893. — Boyd,  0.] 

An  appeal  by  tbe  defendant  Millar,  by  appointment 
under  Rule  854,  from  the  ruling  of  one  of  the  taxing  officers 
with  reference  to  the  scale  on  which  the  costs  awarded  to 
the  plaintiff  should  be  taxed. 

The  action  was  dismissed  with  costs  by  the  trial  Judge; 
but  this  judgment  was  reversed  by  the  Chancery  Divisional 
Court  on  appeal.  The  judgment  of  the  Divisional  Court 
ordered  the  defendants  to  deliver  up  for  cancellation  the 
promissory  note  in  question,  which  was  for  $230,  and 
ordered  that  the  defendants  pay  the  plaintiff  his  costs  of 
the  action,  including  the  costs  of  the  appeal,  and  of  the 
motion  to  vary  the  minutes  of  the  judgment,  forthwith 
after  taxation  thereof 

The  order  of  the  Divisional  Court  was  sustained  on  an 
appeal  to  the  Court  of  Appeal. 

The  plaintiff  in  proceeding  to  tax  his  costs  contended 
that  they  should  be  on  the  High  Court  scale,  and  the  tax- 
ing officer  so  held. 

The  action  was  brought  to  restrain  the  defendants  by 
injunction  from  negotiating  or  in  any  way  dealing  with 
the  note,  and  to  compel  them  to  deliver  up  the  same  to  tho 
plaintiff,  or  for  damages  for  the  detention  of  the  same. 
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The  note  was  made  by  one  Lowe,  or  Lowe  &;  Co.,  in 
favour  of  the  plaintiff,  who  indorsed  the  same,  and  it  came 
into  the  hands  of  the  defendants  to  be  discounted. 

The  appeal  was  argued  before  the  blaster  in  Chambers 
on  the  17th  December,  1892. 

W.  R.  Riddell,  in  support  of  the  appeal,  relied  on  John- 
son V.  Kenyon,  13  P.  R.  24;  Watson  v.  Severn,  6 A.  R. 
559. 

H.  T.  Beck,  for  the  plaintiff,  contended  that  the  amount 
involved  was  $230,  which  did  not  come  within  the  County 
Court  jurisdiction  or  Rule  1219  ; that,  in  addition  to  the 
delivering  up  of  the  note,  the  plaintiff  asked  for  $300 
damages,  and  also  for  an  injunction,  which  w^as  a cause  of 
action  not  within  the  jurisdiction  of  the  County  Court. 

Judgment  was  delivered  on  the  19th  December,  1892. 

The  Master  in  Chambers. — An  injunction  is  not  a 
cause  of  action,  but  merely  a remedy,  which  can  be  granted 
by  the  County  Court : Ex  p.  Martin,  4 Q.  B.  I).  212, 
491 ; Richards  v.  Gullerne,  7 Q.  B.  D.  623 ; Pryor  v. 
City  Offices  Go.,  10  Q.  B.  D.  504. 

Under  Rule  1257  the  machinery  of  the  High  Court  is  to 
apply  and  extend  to  actions  in  the  County  Court. 

As  to  the  authority  of  the  County  Court  to  order  the 
delivery  up  of  chattels,  see  Winjield  v.  Boothroyd,  54  L. 
T.  N.  S.  574. 

The  pleadings  in  Johnson  v.  Kenyon  have  been  pro- 
duced, and  from  a perusal  of  them  I consider  that  the 
decision  of  Mr.  Justice  Street  in  13  P.  R.  is  binding  on  this 
application,  although  were  it  not  for  such  decision  I cer- 
tainly should  have  come  to  the  conclusion  that  the  plaintiff 
was  entitled  to  bring  his  action  in  the  High  Court,  and 
therefore  entitled  to  High  Court  costs. 

1 am  of  opinion  that  the  costs  should  be  taxed  on  the 
lower  scale.  The  defendant  should  have  the  costs  of  this 
application,  to  be  set  off. 
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The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  argued  by  the  same  counsel  before  Boyd,  C.,  in  Cham- 
bers, on  the  9th  January,  1893. 

Judgment  was  delivered  on  the  11th  January,  1893. 

Boyd,  C. — In  Johnson  v.  Kenyon,  13  P.  R.  24,  there  was 
a contract  between  plaintiff  and  defendant  in  regard  to  the 
note  in  question,  which  was  made  by  the  defendant,  and 
given  to  the  plaintiff,  but  handed  back  by  plaintiff  to 
defendant  for  the  purpose  of  indemnification,  which  being 
satisfied,  the  plaintiff  became  entitled  to  a return  of  the 
note.  The  note  was  for  $300,  and  the  learned  Judge, 
Street,  J.,  held  that  the  action  was  one  of  contract,  in 
which  the  amount  was  ascertained  by  the  act  of  the  parties, 
so  that  it  fell  under  the  County  Courts  Act,  R.  S.  0.  ch. 
47,  sec.  19,  sub-sec.  2. 

The  broad  distinction  is  that  here  is  no  contract  between 
the  plaintiff  and  the  holder  of  the  note,  Millar.  The  note 
for  $230  was  made  by  Lowe  and  indorsed  by  the  plaintiff 
for  the  purpose  of  being  discounted  to  retire  an  earlier 
note,  and  it  was  obtained  by  the  defendant  Coldwell  under 
pretence  of  discounting,  but  really  with  the  view  of  making 
it  the  subject  of  garnishee  proceedings,  which  in  the  result 
failed ; so  that  the  note  was  held  wrongfully  by  the  defen- 
dants. The  action  sounds  in  tort,  and  not  in  contract,  and 
the  case  could  not  have  been  tried  in  the  County  Court. 
According  to  the  reading  of  the  statute  given  by  the  Court 
of  Appeal  in  a case  subsequent  to  13  P.  R.,  Rohh  v.  Murray, 
16  A,  R.  502,  the  extended  jurisdiction  from  $200  to  $400 
is  to  apply  only  to  comparatively  plain  and  simple  cases^ 
where  the  amount  is  ascertained  either  by  signature  or  by 
something  akin  to  stating  an  account.  Obviously  this  is 
no  such  simple  case.  I think  the  taxing  officer  was  right 
as  to  the  scale  of  costs,  and  that  the  order  of  the  Master 
under  Rule  854  should  be  vacated,  so  that  the  original  tax- 
ation should  stand. 

The  appellant  should  get  costs  of  the  appeal,  and  of  the 
appeal  to  the  Master  in  Chambers. 
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Carton  v.  Bradburn. 


Costs — Order  of  trial  Judge  as  to^  under  Buies  1170y  1172 — “ Good  cause 
— Set-off  of  costs. 


In  an  action  for  damages  for  malicious  prosecution  and  arrest  brought  in 
the  High  Court  of  Justice  and  tried  by  a jury,  the  plaintiff  recovered  a 
verdict  of  $50.  The  trial  Judge  entered  judgment  for  this  sum  with 
costs  to  the  plaintiff  on  the  scale  of  the  County  Court,  and  ordered  that 
the  defendant  should  not  be  allowed  to  set  off  his  extra  costs  occasioned 
by  the  action  being  brought  in  the  High  Court.  He  was  of  opinion 
that  the  plaintiff  had  reasonable  grounds  for  bringing  the  action  in  the 
High  Court ; that  the  conduct  of  the  defendant  was  wrong ; and  that 
the  verdict  might  well  have  been  larger  : — 

Held,  that  there  was  no  “ good  cause  ” under  Rule  1170  for  depriving  the 
defendant  of  the  set-off  provided  for  by  Rule  1172, 

McNair  v.  Boyd,  14  P.  R.  132,  followed. 


[January  16,  1893. — The  Chancery  Division.^ 


This  action  was  brought  in  the  High  Court  of  Justice 
for  damages  for  malicious  prosecution  and  arrest,  and  was 
tried  before  Falconbridge,  J.,  and  a jury  at  Peterborough. 
A verdict  was  rendered  for  the  plaintiff  for  $50.  The  trial 
Judge  entered  judgment  for  that  sum,  and  ordered  that 
the  plaintiff  should  have  costs  on  the  scale  of  the  County 
Court,  and  that  the  defendant  should  not  be  allowed  to  set 
off  his  extra  costs  occasioned  by  the  action  being  brought 
in  the  High  Court.  The  order  as  to  costs  was  made  in  the 
exercise  of  a discretion,  the  learned  Judge  being  of  opinion 
that  the  plaintiff  had  reasonable  grounds  for  bringing  the 
action  in  the  High  Court ; that  the  conduct  of  the  defen- 
dant was  wrong ; and  that  the  verdict  might  well  have 
been  larger. 

The  defendant  appealed  from  the  order  in  so  far  as  it 
deprived  him  of  the  set-off,  and  the  appeal  was  argued 
before  a Divisional  Court  composed  of  Boyd,  C.,  and 
Meredith,  J.,  on  the  9th  December,  1892. 

Watson,  Q.  C.,  for  the  defendant. 

E.  B.  Edwards,  for  the  plaintiff. 
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Judgment  was  delivered  on  the  14th  January,  1893. 

Boyd,  C. — Liver nois  v.  Bailey,  12  P.  B.  535,  and  in  the 
Court  of  Appeal,  13  P.  B.  62,  would  have  supported  the  order 
of  Falconbridge,  J.,  as  to  disallowing  a set-off  of  costs  to  the 
defendant,  but  that  case  was  decided  under  the  clause  of 
the  statute  B.  S.  O.  1877  ch.  50,  sec.  347,  which  is  not  the 
same  in  its  language  as  the  present  Buie  1172  ; though  the 
latter  is  no  doubt  evolved  from  it.  The  Court  of  Appeal 
have  again  passed  upon  the  meaning  of  this  Buie  as  affected 
b}^  its  juxtaposition  with  Buie  1170,  and  have  read  in  the 
good  cause  ” doctrine  with  the  result  enunciated  in 
McJLair  v.  Boyd,  14  P.  B.  132.  It  is  my  duty  to  give 
effect  to  that  case,  though  I agree  personally  with  the  dis- 
sentient judgment  of  Osier,  J.  A.  Applying  this  decision, 
it  is  out  of  my  power  to  make  any  substantial  distinction 
between  the  reasons  actuating  Falconbridge,  J.,  and  those 
expressed  by  the  County  Judge  in  McNair  v.  Boyd.  I 
am  not  sure  that  the  decision  in  our  Court  of  Appeal  is  in 
harmony  with  much  that  is  said  in  the  later  English 
decision  of  Roberts  v.  Jones  [1891],  2 Q.  B.  194.  Never- 
theless I grudgingly  follow  McNair  v.  Boyd.  The  result 
is  that  the  defendant  should  be  restored  to  his  right 
of  set-off,  but  I do  not  propose  to  give  him  the  costs  of 
this  appeal,  as  McNair  v.  Boyd  was  not  cited  to  the  trial 
Judge. 


Meredith,  J. — If  the  learned  trial  Judge  had  power  to 
make  the  order  as  to  costs  appealed  against,  that  power 
was  derived  from  Con.  Buie  1172  ; and  we  are  bound  by 
the  judgment  of  the  Court  of  Appeal  in  McNair  v.  Boyd,  14 
P.  B.  132,  to  consider  that  the  power  under  that  Buie  can 
be  exercised  only  “ for  good  cause  shewn  ” wnthin  the  pro- 
visions of  Con.  Buie  1170. 

What  is  claimed  to  be  good  cause  comprises  only  alleged 
facts  which  the  jury  were  bound  to  take  into  consideration 
in  estimating  and  assessing  the  damages,  and  which  were 
properly  urged  upon  them  in  the  plaintiff’s  behalf  as  affect- 
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ing  in  liis  favour  that  question.  The  finding  of  the  jury  is 
that  the  plaintiff*  is  entitled  to  damages  to  an  amount 
within  the  jurisdiction  of  the  County  Court ; in  effect,  that 
notwithstanding  those  alleged  facts,  and  giving  every 
proper  consideration  to  them,  the  plaintiff*  s action  ought  to 
have  been  brought  in  the  County  and  not  in  the  High 
Court. 

There  is  nothing  whatever  suggested  as  good  cause  for 
making  any  order  under  Con.  Rule  1172  but  what  was 
evidence,  if  credited,  for  awarding  damages ; so  that,  in 
effect,  the  trial  Judge  must  have  in  a measure  disapproved 
of  the  amount  of  the  verdict,  or  have  disapproved  of  the 
terms  of  the  Rule  as  interpreted  by  the  judgment  in  the 
McNair  case  ; in  either  of  which  cases  that  judgment,  in  my 
opinion,  compels  us  to  hold  that  he  erred. 

I would,  therefore,  allow  the  motion  and  set  aside  that 
portion  of  the  judgment  in  question  ; but  without  costs, 
because  I think  there  was  a pretty  general  impression,  and 
perhaps  a pretty  general  practice — not  questioned  nor 
corrected  until  the  judgment  in  the  McNair  case  was  pro- 
nounced— that  the  discretion  given  in  Con.  Rule  1172  was 
not  fettered  or  the  subject  of  review  in  appeal ; and  because 
that  case  was  not  cited  at  the  trial,  although  the  question 
of  costs  was  much  discussed  there. 

Since  writing  the  foregoing  opinion  I have  seen,  in  the 
newspaper  reports,  that  the  Queen’s  Bench  Division  have 
reached  the  same  conclusion  in  a like  case.* 

* Basherville  v.  Vose,  ante  p.  122. 
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Ross  V.  Edwards  et  al. 

Staying  proceedings — Vexatious  action — Abuse  of  process  oj  Court. 

Held,  reversing  the  order  of  the  Queen’s  Bench  Divisional  Court,  14  P.  R. 
523,  and  restoring  that  of  MacMahon',  J.  , ih.,  that  this  was  not  a case 
in  which  the  exceptional  power  of  the  Court  to  refuse  to  allow  its  pro- 
cess to  be  abused  by  a frivolous  action,  could  be  properly  exercised. 

[January  17,  1893 — The  Court  of  Appeal.^ 

An  appeal  by  the  plaintiff  from  the  order  and  decision 
of  the  Queen’s  Bench  Divisional  Court  (14  P.  R.  523) 
reversing  an  order  of  MacMahon,  J.,  and  staying  proceed- 
ings on  the  ground  that  the  action  was  vexatious  and  an 
abuse  of  the  process  of  the  Court. 

The  appeal  was  argued  on  the  11th  November,  1892, 
before  Hagarty,  C.  J.  O.,  and  Burton,  Osler,  and 
Maclennan,  JJ.A. 

McCarthy,  Q.  C.,  and  A.  Ferguson,  Q.  C.,  for  the  appel- 
lant. 

Robinson,  Q.  C.,  and  Shepley,  Q.  C.,  for  the  respondents, 
the  defendants. 

Judgment  was  delivered  on  the  17th  January,  1893. 

Hagarty,  C.  J.  O. — With  some  reluctance  I feel  myself 
bound  to  join  in  holding  that  the  order  appealed  from  can 
not  be  supported.  I cannot  see  that  this  falls  within  any 
class  of  cases  in  which  the  exceptional  power  of  a Court 
to  refuse  to  allow  its  process  to  be  abused  by  a frivolous  or 
vexatious  action  can  be  properly  exercised.  It  is  a whole- 
some and  necessary  power,  but  its  exercise  must  be  guarded 
with  the  utmost  care. 

For  myself,  I do  not  at  present  see  that  a cause  of  action 
exists  against  this  defendant.  It  may  exist,  and  some  of 
the  learned  Judges  in  the  Supreme  Court  seem  to  consider 
its  existence  not  improbable,  and  I,  though  at  present  un- 
able to  see  it,  cannot  with  confidence  be  certain  as  to  its 
positive  non-existence. 
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My  reluctance  to  interfere  arises  from  the  belief  in  my 
mind  that  Edwards’  claim  to  be  barred  as  against  both 
Ross  and  Hurteau  would,  in  all  probability,  have  been 
granted  when  the  interpleader  order  was  made  and  when 
neither  of  the  parties  seem  to  have  suggested  any  further 
claim  on  him. 

The  object  of  his  applying  for  interpleader  was  to  pro- 
tect himself,  and  I cannot  help  thinking  that,  in  the 
absence  of  any  suggestion  by  either  of  the  parties  as  to 
any  liability  existing  against  him  apart  from  the  trial  of 
title  to  the  lumber  or  the  proceeds,  he  would,  in  the 
natural  course  of  things,  have  obtained  this  protection. 

Under  our  Rules  the  trial  Judge  could  have  finally  dis- 
posed of  the  interpleader  proceeding  (Rule  1153  and  the 
practice  in  Cababd),  or  on  further  directions. 

But  nothing  of  this  kind  has  been  done. 

I do  not  think  that  until  plaintiff  had  declared,  he 
must  necessarily  be  tied  down  to  the  indorsement  on  his 
writ  of  summons.  He  might  perhaps  have  extended  his 
claim  or  presented  it  in  different  forms. 

On  the  whole,  I feel  bound  to  think  that  this  is  not  a 
<;ase  that  should  have  been  stopped  as  it  was. 

Since  writing  the  above  I have  seen  the  case  of  Wallace 
V.  Duff,  reported  in  the  Law  Times  of  24th  December  last 
(94  L.  T.  Jour.  181)  before  the  Divisional  Court.  It  was  an 
action  for  libel  against  defendant  Sir  M.  E.  Grant  Duff,  late 
Governor  of  Madras,  in  a report  sent  home  to  the  Secretary 
for  India,  dismissing  plaintiff  from  his  ofiice  as  Sessions 
Judge,  etc.,  setting  out  the  reasons  therefor,  and  also  charg- 
ing malice  and  publishing  the  report  in  the  Madras  Mail, 
a public  journal. 

The  Master  on  application  of  defendant  dismissed  the 
action  as  frivolous  and  vexatious  and  an  abuse  of  process 
of  Court  and  disclosing  no  cause  of  action. 

His  order  was  affirmed  by  Lawrance,  J.,  and  plaintiff  ap- 
pealed to  the  Divisional  Court,  Lord  Coleridge  and  Collins, 
J.  They  asked  the  plaintiff’s  counsel  to  shew  if  there  was 

a fragment  of  foundation  for  the  statement  of  claim.” 
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Lord  Coleridge  gave  judgment  dismissing  plaintiff’s  ap- 
peal, holding  that  no  cause  of  action  appeared  either  for 
the  transmission  to  the  Secretary  for  India  or  the  publica- 
tion in  the  Madras  Mail,  as  it  was  proper  that  plaintiff’s 
dismissal  and  the  reasons  therefor  should  be  published. 

This  course  seems  to  be  now  adopted  in  England  since 
the  abolition  of  demurrers.  Order  25,  rules  2,  3, 4,  of  1888, 
has  not  been  adopted  in  this  country. 

In  Burstall  v.  Bey f us,  26  Ch.  D.  35,  Lord  Sel borne  fully 
explains  the  effect  of  this  Rule,  and  that  there  are  now 
‘'three  forms  in  which  the  object  of  demurrers  may  he  ob- 
tained, first,  by  raising  on  the  pleadings  a question  of  law, 
so  that  the  parties  may  have  it  decided  quickly ; secondly, 
by  raising  the  question  on  a pleading  whether  it  discloses 
any  reasonable  cause  of  action  or  answer,  in  which  case  the 
Court  may  order  the  pleading  to  be  struck  out,  not  neces- 
sarily disposing  of  the  whole  action ; and  thirdly,  in  case 
an  action  or  defence  is  shewn  by  the  pleadings  to  be  frivo- 
lous and  vexatious,  then  the  Court  or  a Judge  can  dismiss 
the  whole  action,  or  order  it  to  be  stayed,  or  judgment  to  be 
entered  accordingly,  as  may  be  just.” 

In  Dadsvjell  v.  Jacobs,  34  Ch.  D.  at  p.  281,  Cotton,  L.  J., 
says : “ Order  25,  rules  2,  3,  and  4,  take  the  place  of  pro- 
ceedings on  a demurrer  in  this  sense,  that  they  enable  the 
Court  where  it  sees  there  is  no  reasonable  ground  of 
action,  or  no  defence  to  an  action,  to  deal  with  the  matter 
as  it  would  have  done  on  demurrer,  that  is  to  say,  either  to 
put  an  end  to  the  action,  or  to  put  an  end  to  the  defence.” 

See  also  Wilson’s  Jud.  Acts  (1888),  p.  232;  Willis  v. 
Earl  Beauchamp,  11  P.  D.  59. 

In  the  case  for  judgment  there  is  nothing  on  the  face  of 
the  claim  against  there  being  a good  cause  of  action ; it  is 
by  reference  to  outside  facts  that  it  is  sought  to  warrant 
the  Court  in  stopping  the  proceedings  on  the  threshold. 

Burton,  J.A. — The  learned  Master  granted  an  order 
summarily  staying  the  proceedings  in  this  case,  which  was 
reversed  by  Mr.  Justice  MacMahon,  whose  order  was,  in 
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turn,  reversed  by  the  Queen’s  Bench  Divisional  Court,  and 
this  appeal  is  against  that  decision. 

I have  found  no  case  where,  under  such  circumstances  as 
are  disclosed  in  the  present  case,  any  Court  has  exercised 
its  summary  jurisdiction;  it  is  only  where  an  action  is 
shown  to  be  vexatious  and  to  be  an  abuse  of  the  process  of 
the  Court  or  groundless  or  without  pretence,  as  where  it  is 
against  a public  officer  for  breach  of  an  alleged  public  duty 
when  it  is  clear  that  no  such  duty  existed : as  in  Castro 
V.  Murray,  L.  R.  10  Ex.  213  ; Edmunds  v.  Attorney-Gen- 
eral, 38  L.  T.  N.  S.  213  ; Jacobs  v.  Raven,  30  L.  T.  N.  S.  366  ; 
Burstall  v.  Bey f us,  26  Ch.  D.  35  ; or  that  there  is  a deci- 
sion of  a Court  directly  in  point  deciding  that  the  action 
will  not  lie  ; Dawkins  v.  Prince  Edward,  1 Q.  B.  D.  499. 

I have  been  unable  to  find  any  case  where  the  Courts 
have  exercised  their  summary  jurisdiction  unless  the  claim 
is  manifestly  frivolous  or  vexatious  ; and  if  there  is  an 
apparent  cause  of  action  they  will  not  interfere  to  prevent 
the  plaintiffs  from  having  it  investigated  in  the  usual  way. 

I do  not  think  that  anything  said  by  any  of  the  learned 
Lords  who  delivered  judgment  in  the  House  of  Lords  in 
Metropolitan  Bank  v.  Pooley,  10  App.  Cas.  210,  militates 
at  all  against  this  view. 

It  was  not  only  apparent  that  the  plaintiff — a bankrupt 
whose  adjudication  in  bankruptcy  had  not  been  set  aside — 
could  not  maintain  an  action  for  maliciously  procuring  his 
bankruptcy,  nor  for  maintenance  against  those  who  were 
alleged  to  have  incited  the  bankruptcy  proceedings,  in 
which  they  had  no  common  interest,  since  the  cause  of 
action,  if  any,  passed  to  the  assignee ; but  in  that  case 
the  plaintiff  had  brought  a similar  action  in  respect  of 
substantially  the  same  matter,  in  which  he  had  been  non- 
suited on  the  merits,  in  which  the  parties,  including  the 
liquidator  of  the  bank,  who  w^as  a defendant  in  the  pro- 
ceedings then  sought  to  be  stayed,  had  been  put  to  £3,000 
costs;  and  Lord  FitzGerald  in  his  judgment  says  : “The 
action  now  before  us  is  beyond  question  a vexatious  and  a 
harassing  action,  and  one  which  is  frivolous  in  this  sense. 
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that  upon  the  face  of  the  pleadings  it  is  manifest  that  the 
action  never  can  be  maintained.”  But  how  can  that  be  said 
in  the  present  case,  where  the  plaintiff,  rightly  or  wrongly, 
for  I express  no  opinion  whatever  upon  the  merits  of  his 
claim,  has  the  opinion  of  more  than  one  Judge  in  the 
Supreme  Court  that  the  respondents  were  estopped  from 
denying  Ross  & Co.’s  title,  whoever  might  be  the  person  in 
whom  the  legal  title  to  the  lumber  was  really  vested  ? 

Whether  Ross  & Co.,  in  like  manner,  are  or  are  not  es- 
topped by  consenting  to  the  interpleader  order,  is  one  of 
the  matters  to  be  investigated  in  the  usual  way. 

I am  of  opinion,  therefore,  with  great  respect,  that  my 
brother  MacMahon’s  judgment  was  right  and  should  be 
restored  and  this  appeal  allowed. 

OsLER,  J.  A. — After  some  hesitation  I am  obliged  to 
agree  that  the  order  of  MacMahon,  J.,  ought  not  to  have 
been  interfered  with.  It  is  by  no  means  clear  that  this 
action  as  it  may  be  presented  by  the  statement  of  claim, 
and  as  the  plaintiff  says  he  intends  to  present  it,  is  so 
vexatious  or  unfounded  that  it  ought  at  this  stage  to  be 
vsummarily  stayed.  The  opinions  expressed  by  the  learned 
Judges  of  the  Supreme  Court  in  Hurteau  v.  Ross,  even 
though  obiter,  make  it,  in  my  opinion,  impossible  so  to 
hold.  Viewed  merely  as  an  action  for  the  conversion  of  the 
lumber  which  was  in  dispute  in  the  issue  directed  in  that 
action,  I would  have  been  prepared  to  hold  that  we  should 
deal  with  it  as  if  the  interpleader  order  had  contained  a 
clause  restraining  any  action  of  that  kind  and  would  have 
had  no  doubt  of  the  right  and  power  of  the  Court  to  stay 
the  proceedings.  But  it  was  premature  at  this  stage  to 
assume  that  this  was  the  whole  scope  of  the  action,  even 
though  the  plaintiff  had  so  indorsed  his  claim  upon  the  writ 
of  summons : Willis  v.  Earl  Beauchamp,  11  P.  D.  59  ; and 
that  has  been  the  contention  throughout.  It  may  be  that 
the  plaintiff  will  fail  to  prove  that  the  defendants  have 
made  any  representation  to  them  which  they  are  estopped 
from  denying,  or  that  they  have  entered  into  any  contract 
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with  him.  These,  however,  are  matters  which  the  plain- 
tiff, things  standing  as  they  are,  has  a right  to  have  de- 
termined in  the  action  in  the  usual  way.  His  chances  of 
success  may  be  very  doubtful,  but  this  is  not  the  time  to 
express  any  more  decided  opinion.  Whether  there  is  an 
estoppel  or  not,  or  a contract  or  not,  and  how  far  the  judg- 
ment upon  the  interpleader  issue  is  a defence  to  anything 
more  than  a cause  of  action  for  the  mere  conversion,  are 
matters  which  are  to  be  determined  in  the  action  and  not 
on  this  motion,  which  was  properly  disposed  of,  as  I respect- 
fully consider,  by  its  dismissal. 

Cases  decided  under  the  English  practice  must  be  applied 
with  caution,  as  we  have  no  Rule  corresponding  with  Order 
25,  Rule  4,  and  with  us  demurrers  are  not  abolished.  It 
will  be  seen  from  the  cases  of  Burstall  v.  Beyfus,  26  Ch. 
I).  35,  and  Metropolitan  Bank  v.  PooZe?/,  10  App.  Cas.  210, 
that  in  dealing  with  motions  of  this  kind  considerable  stress 
is  placed  by  the  English  Courts  upon  that  Rule,  and  the 
fact  that  objections  to  a pleading  can  no  longer  be  taken  by 
demurrer. 

The  recent  case  of  Wallace  v.  Duff,  94  L.  T.  Jour.  181, 
may  be  noticed. 

Maclennan,  J.  a.,  concurred. 

Appeal  allowed  with  costs. 
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Re  Slosson. 


Insurance  moneys — Infant — Foreign  trustee — Security — B.  S.  O.  ch.  1S6,. 

sec.  1£. 

An  infant  was  entitled  to  share  in  certain  insurance  moneys  accruing 
under  a policy  upon  the  life  of  her  deceased  father.  The  infant  lived 
with  her  mother  in  a foreign  state,  and  the  mother  had  there  been 
appointed  by  a Surrogate  Court  guardian  of  the  infant,  and  had  given 
security  to  the  satisfaction  of  that  Court.  The  mother  petitioned  the 
High  Court  to  be  appointed  trustee  under  R.  S.  O.  ch.  136,  sec.  12,  to 
receive  the  infant’s  share  of  the  insurance  moneys  without  security  : — 
Held,  that  the  security  given  by  the  petitioner  in  the  foreign  Court  would 
not  attach  to  her  appointment  as  trustee  under  the  Act  ; and  the  Court 
declined  to  appoint  her  unless  she  furnished  the  necessary  security 
here. 

Re  Thin,  10  P.  R.  490,  followed. 

Re  Andrews,  11  P.  R.  199,  not  followed. 

[January  25,  1893. — Robertson,  J.] 

Petition  by  Katherine  Sophia  Slosson,  under  R.  S.  O. 
ch.  136,  sec.  12,  praying  to  be  appointed  by  the  Court  trus- 
tee, without  security,  to  receive  the  share  of  her  infant 
daughter,  Irena  L.  Slosson,  of  the  moneys  accruing  under  a 
certain  policy  of  insurance  upon  the  life  of  her  deceased 
husband.  The  facts  are  stated  in  the  judgment. 

Section  12  of  R.  S.  0.  ch.  136  provides:  “If  no  trustee 
is  named  in  the  policy,  or  appointed  as  mentioned  in  sec- 
tion 11,  to  receive  the  shares  to  which  infants  are  entitled, 
their  shares  may  be  paid  to  the  executors  of  the  last  will 
and  testament  of  the  insured,  or  to  a guardian  of  the 
infants  duly  appointed  by  one  of  the  Surrogate  Courts  of 
this  Province  or  by  the  High  Court,  or  to  a trustee  ap- 
pointed by  the  last  named  Court,  upon  the  application  of 
the  wife,  or  of  the  infants  or  their  guardian ; and  such 
payment  shall  be  a good  discharge  to  the  insurance  com- 
pany.” 


The  petition  came  before  Robertson,  J.,  in  Court  on  the 
20th  December,  1892. 

E.  P.  McNeill,  for  the  petitioner. 

TF.  F.  Burton,  for  the  Canada  Life  Assurance  Company. 
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Judgment  was  delivered  on  the  25th  January,  1893. 

Kobertson,  J. — This  is  an  application  by  petition  of 
Katherine  Sophia  Slosson,  widow  of  Myron  Hardy  Slosson, 
late  of  the  town  of  Cleazy,  in  Clinton  county,  New  York 
State,  who  died  on  or  about  6th  June,  1892,  intestate,  leav- 
ino^  him  surviving:  his  said  widow  and  one  child,  Irena  L. 
Slosson,  aged  four  years,  and  no  other  children.  During  his 
lifetime  the  intestate  had  insured  his  life  with  the  Canada 
Life  Assurance  Company,  by  policy  No.  16,657,  for  the 
benefit  of  his  wife  and  children  under  R.  S.  0.  1887  ch.  136, 
but  did  not  appoint  a trustee  to  receive  same.  The  widow 
has  been  paid  her  share,  leaving  a moiety  of  the  amount  of 
said  policy  still  unpaid,  and  the  widow  has  been  appointed 
guardian  of  the  infant  by  the  Surrogate  Court  of  said 
Clinton  county,  and  upon  her  appointment  she  executed  a 
bond  as  required  by  the  practice  of  that  Court,  with  one 
Joseph  Cogan  and  one  Benjamin  V.  Rogers,  in  the  penal  sum 
of  $2,200,  the  sureties  having  justified  to  the  amount  of 
said  bond,  which  was  duly  approved  by  the  Court. 

The  petitioner  now  asks  to  be  appointed  a trustee  under 
the  12th  section  of  the  Act  to  receive  the  share  payable  to  the 
infant  under  said  policy,  without  security.  There  is  no- 
thing before  me  to  shew  what  the  conditions  of  the  bond  are  ; 
and,  although  it  most  probably  requires  the  due  application 
and  accounting  for  all  moneys  which  may  come  to  the 
hands  of  the  guardian  belonging  to  the  infant,  as  such 
guardian,  I am  not  satisfied  that  her  sureties  would  be 
liable,  in  case  she  was  appointed  trustee  by  the  Court  in 
this  country,  for  any  money  which  might  come  to  her 
hands  as  such  trustee. 

The  12th  section  of  chapter  136  of  R.  S.  0. 1887  does  not 
authorize  the  payment  of  the  money  to  any  one  unless  the 
executors  of  the  assured  or  to  a guardian  of  the  infant  duly 
appointed  by  one  of  the  Surrogate  Courts  of  this  Province, 
or  by  the  High  Court,  or  to  a trustee  appointed  by  the  last 
named  Court,  upon  the  application  of  the  wife,  or  of  the 
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infant  or  her  guardian  ; and  such  payment  shall  be  a good 
discharge  to  the  insurance  company. 

I fail  to  see,  therefore,  how  the  appointment  by  the  High 
Court  here  of  a person  who  may  be  the  guardian  duly 
appointed  by  a foreign  Court,  can  make  the  sureties  liable 
for  the  due  application  of  the  money  received  by  the  trustee 
who  has  been  appointed  by,  to  them,  a foreign  Court,  and 
to  which  they  have  not  been  parties. 

I was  referred  to  the  cases  of  lie  Andrews,  11  P.  R.  199» 
and  Re  Lemon,  28  C.  L.  J.  17,  which  would  seem  to  be  in 
point,  in  favour  of  the  application.  But  I am  not  satisfied 
that  the  statute  warrants  what  is  here  asked.  And  the 
fact  that  the  infant  is  only  about  five  years  of  age  makes 
it  more  incumbent,  I think,  on  the  Court  to  act  strictly.  The 
appointment  of  a trustee,  therefore,  without  security,  would, 
I think,  be  a mistake. 

The  learned  Chancellor  in  giving  judgment  in  Re  Thin, 
10  P.  R.  490,  says : “ Mr.  Justice  Proudfoot  * 

agrees  with  me  that  it  would  be  contrary  to  the  uniform 
practice  of  the  Court  to  appoint  any  one  as  the  custodian 
of  infants’  money  (no  matter  by  what  official  name  he  is 
designated)  without  seeing  that  he  either  has  given  or 
do  give  security  to  the  satisfaction  of  the  Court  for  the 
proper  discharge  of  his  duties.” 

Now,  here  security  has  been  given  by  this  applicant  to 
the  Surrogate  of  a foreign  Court  for  the  due  and  proper 
discharge  of  her  duties  as  guardian,  appointed  by  that 
Court ; but  this  has  nothing  whatever  to  do  with  her 
appointment  here  as  trustee  for  the  special  purpose  of 
receiving  this  money,  and  the  security  given  on  that  ap- 
pointment would  not,  in  my  judgment,  attach  to  her 
appointment  by  this  Court  as  trustee.  I must,  therefore, 
decline  to  make  the  appointment  on  the  terms  asked ; but, 
in  case  she  furnishes  the  necessary  security  here,  the  order 
may  go.  As  was  suggested  in  Re  Thin,  all  difficulty  would 
be  avoided  in  providing  security  if  the  applicant  is  willing 
to  have  the  Toronto  General  Trusts  Company  appointed  as 
trustee  to  take  charge  of  and  deal  with  the  insurance  money 
in  question. 
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Moon  v Caldwell 

Costs — Administration  action — Unnecessary  proceedings — Writ  of  summons 
instead  of  notice  of  motion — Claim  of  set-off  by  defendant — Rule  1195 — 
Jurisdiction  of  taxing  officer. 

In  an  administration  action  commenced  by  writ  the  plaintiff  was  allowed 
upon  taxation  only  such  costs  as  would  have  been  taxed  had  he  begun 
his  proceedings  by  a summary  application  under  Rule  965.  The  defen- 
dant claimed  to  have  taxed  to  him  and  set  off  his  additional  costs 
incurred  by  reason  of  the  less  expensive  procedure  not  having  been 
adopted.  He  had  not  in  the  action  admitted  the  right  of  the  plaintiff 
to  an  account,  but  had  pleaded  a release,  and  had  not  objected  to  the 
procedure  adopted : — 

Held,  that  the  defendant’s  additional  costs  had  not  been  incurred  by 
reason  of  the  plaintiff’s  improper  or  unnecessary  proceedings,  but  by 
his  own  conduct  in  not  admitting  the  right  to  an  account  and  in  not 
objecting  to  the  plaintiff’s  manner  of  proceeding  at  the  earliest  possible 
stage  ; and  the  case  therefore  did  not  come  within  Rule  1195. 

■Semble,  it  would  have  been  proper  to  raise  the  question  at  the  hearing  ; 
but  the  taxing  officer  had  jurisdiction  under  Rule  1195,  without  an 
order,  to  “ look  into  ” it. 

[January  31,  1893. — Boyd,  C.] 

An  appeal  by  the  defendant  from  a ruling  of  Mr.  Thom 
one  of  the  taxing  officers  at  Toronto,  upon  taxation  of  the 
plaintiff’s  costs. 

The  action  was  for  administration.  The  taxing  officer 
disallowed  to  the  plaintiff  the  extra  costs  occasioned  by 
his  having  issued  a writ  of  summons,  instead  of  making  a 
summary  application  for  an  adminstration  order  under 
Rule  965.  The  defendant,  however,  wished  to  go  further, 
and  to  have  taxed  to  him  against  the  plaintiff,  and  set  off, 
the  extra  costs  occasioned  to  the  defendant  by  reason  of 
the  summary  procedure  not  having  been  adopted.  The 
defendant  accordingly  brought  in  a bill  of  such  costs  be- 
fore the  taxing  officer,  who  refused  to  tax  it  without  an 
order. 

It  was  from  this  ruling  or  refusal  that  the  defendant 
appealed. 

Rule  1195  is  as  follows:  “The  Court  or  Judge  may,  at 
the  hearing  of  any  action  or  matter,  or  upon  any  appeal, 
application,  or  proceeding  in  any  action  or  matter  in  Court 
or  at  Chambers,  and  whether  the  same  is  objected  to  or 
not,  direct  the  costs  of  any  writ,  pleading,  petition,  affida- 
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vit,  evidence,  notice  to  cross-examine  witnesses,  account, 
statement,  or  other  proceeding,  or  any  part  thereof,  which 
is  improper,  unnecessary,  or  contains  unnecessary  matter, 
or  is  of  unnecessary  length,  to  be  disallowed ; or  may 
direct  the  taxing  officer  to  look  into  the  same  and  to  dis- 
allow the  costs  thereof,  or  of  such  part  thereof,  as  he  shall 
find  to  be  improper,  unnecessary,  or  to  contain  unnecessary 
matter,  or  to  be  of  unnecessary  length.  In  such  case  the 
party  whose  costs  are  so  disallowed  shall  pay  the  costs 
occasioned  to  the  other  parties  by  such  unnecessary  pro- 
ceeding, matter,  or  length  ; and  in  any  case  where  such 
question  shall  not  have  been  raised  before  and  dealt  with 
by  the  Court  or  a Judge,  the  taxing  officer  may  look  into 
the  same  (and,  as  to  evidence,  although  the  same  may  be 
entered  as  read  in  any  judgment  or  order)  for  the  purposes 
aforesaid,  and  thereupon  the  same  consequences  shall  ensue 
as  if  he  had  been  specially  directed  to  do  so.” 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on 
the  30th  January,  1893. 

D.  TF.  Saunders,  for  the  defendant,  contended  that  the 
taxing  officer  should  have  entertained  the  defendant’s  bill 
without  an  order,  citing  Re  Wormsley,  39  L.  T.  N.  S.  85, 
86  ; and  that  the  costs  should  be  taxed  and  set  off. 

D.  Armour,  for  the  plaintiff,  contra. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  taxing  officer  has  disallowed  to  the  plain- 
tiff' the  extra  costs  occasioned  by  his  having  issued  a writ 
instead  of  obtaining  an  order  for  administration  under 
Buie  965.  Such  was  the  course  adopted  by  the  direction 
of  the  Court  in  Sovereign  v.  Sovereign,  15  Gr.  atp.  564,  and 
Sullivan  v.  Ha7iy,  9 P.  B.  500,  and  such  was  the  limited 
direction  given  here  on  further  directions  embodying  the 
agreement  of  counsel,  viz.,  that  it  was  to  be  left  to  the 
officer  to  say  whether  the  less  expensive  method  of  obtain- 
ing administration  by  a summary  order  should  have  been 
adopted  by  the  plaintiff,  and  if  it  should,  then  to  tax  the 
costs  of  the  plaintiff  accordingly. 
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Now  it  is  urged  by  the  appellant  that  the  taxing  officer 
should  have  not  only  disallowed  to  the  plaintiff  the  extra 
costs,  hut  have  taxed  to  the  defendant  the  additional  costs 
incurred  by  him,  and  set  off  against  the  plaintiff's  reduced 
bill.  It  would  have  been  proper  to  have  raised  this  ques- 
tion at  the  hearing,  as  was  done  in  Eberts  v.  Eberts,  25  Gr. 
565,  and  so  have  put  the  matter  under  investigation  ; this 
was  not  done,  but  it  is  contended  that  under  Rule  1195  the 
taxing  officer  should  have  undertaken  to  adjust  this  set-off 
of  costs.  I assume  this  to  be  the  case,  and  I deal  with  the 
matter  on  this  footing. 

Then  it  must  appear,  before  there  is  a set-off  of  the 
defendant’s  costs,  that  costs  have  been  occasioned  to  the 
defendant  by  the  improper  or  unnecessary  proceedings. 
Now,  if  the  defendant  means  to  claim  set-off  on  this 
ground,  he  should  raise  objections  to  the  plaintiff’s  manner 
of  proceeding  at  the  earliest  possible  stage.  Here  the 
defendant  did  not  admit  the  plaintiff’s  right  to  an  account, 
but  in  effect  pleaded  a release  or  a settlement  of  account 
with  the  plaintiff  after  attaining  majority,  which,  if  estab- 
lished, would  have  probably  ended  the  litigation.  It  is 
nowhere  said  that  the  defendant  is  willing  to  account,  and 
that  he  protests  against  the  increase  of  costs  in  proceeding 
by  action  instead  of  summarily,  and  claims  a set-off 
accordingly.  Nor  is  this  mooted  at  the  hearing’before  my 
brother  Robertson — all  then  sought  was  that  the  plaintiff* 
should  not  tax  the  costs  of  the  writ,  pleadings,  etc.,  against 
the  defendant.  Had  the  defendant  admitted  the  right  to 
appeal  in  his  defence,  and  claimed  extra  costs  occasioned 
by  the  plaintiff  proceeding  by  the  ordinary  action,  the 
costs  of  hearing  and  the  other  extra  costs  now  claimed  by 
the  defendant  to  be  set  off,  need  not  have  been^incurred,  as 
the  plaintiff  would  have  issued  the  usual  order  upon  the 
admission. 

As  the  taxing  officer  did  not  deal  with  the  point  under 
the  Rule,  I dismiss  the  appeal  without  costs  instead  of 
sending  it  back  to  him. 
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Re  Coutts. 


Infant — Maintenance — Fund  in  hands  of  administrator — Order  Jor  appli- 
cation of — Jurisdiction — Summary  application — Power  of  Court  over 
person  or  fund. 

Where  an  infant’s  fund  is  in  Court  or  under  the  control  of  the  Court,  a 
summary  order  may  be  granted  for  the  application  of  it  in  maintenance,, 
upon  a simple  notice  of  motion. 

But  if  the  money  is  outstanding  in  the  hands  of  trustees  or  others,  unless 
they  submit  to  the  jurisdiction,  summary  proceedings  are  inappropriate. 
And  a summary  application  by  the  guardian  of  infants  for  payment  to 
him  or  into  Court,  by  the  administrator  of  the  estate  of  the  infants’ 
father,  of  a fund  in  his  hands,  was  dismissed,  where  it  was  opposed  by 
the  administrator. 

Re  Wilson,  14  P.  R.  261,  distinguished. 

Re  Lojthouse,  29  Ch.  D.  921,  followed. 

[January  31,  1893. — Boyd,  C.] 

Petition  by  Margaret  Jane  Coutts  and  three  others, 
infants,  by  their  uncle  and  guardian  Edward  Horton, 
and  by  Edward  Horton,  for  an  order  authorizing  the 
petitioner  Edward  Horton  to  apply  moneys  in  his  hands 
as  executor  of  the  will  of  the  infants’  mother,  to  which  the 
infants  were  entitled,  for  their  support  and  maintenance  ; 
and  for  an  order  requiring  George  Coutts,  the  administrator 
of  the  estate  of  the  infants’  deceased  father,  to  pay  the 
sum  of  $320  in  his  hands  as  such  administrator,  to  which 
the  infants  were  also  entitled,  to  the  petitioner  Edward 
Horton,  or  into  Court,  for  the  maintenance  and  support  of 
the  infants. 

The  petitioners  applied  summarily  for  the  order,  there 
being  no  action  or  proceeding  pending  before  the  Court. 

The  application  came  before  Boyd,  C.,  in  Chambers,  on 
the  30th  January,  1893. 

Hoyles,  Q.  C.,  for  the  petitioners,  relied  on  Re  Wilson, 
14  P.  R.  261. 

Pattullo,  for  George  Coutts,  objected  that  there  was  no 
jurisdiction  to  entertain  a summary  application  in  Cham- 
bers for  such  an  order. 

F.  W.  Harcourt,  for  the  official  guardian. 
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Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — Re  Wilson,  14  P.  B.  261,  in  effect  proceeds 
upon  the  consent  of  the  trustees,  and  was  even  in  form  put 
upon  that  ground  in  the  judgment  and  order  made.  In 
such  a case  jurisdiction  is  conferred  upon  the  Court  by 
statute,  R.  S.  O.  ch.  110,  sec.  7.  Where  the  fund  is  in 
Court  or  under  the  control  of  the  Court,  maintenance  for 
the  infant  may  be  granted  on  simple  notice  of  motion. 
This  is  because  the  Court  is  seized  of  the  fund  and  can 
enforce  its  order.  But  if  the  money  is  outstanding  in  the 
hands  of  trustees  or  others,  unless  they  submit  to  the 
jurisdiction,  summary  proceedings  are  inappropriate,  be- 
cause the  Court  has  no  power  over  either  person  or  fund. 

This  point  was  indicated  in  Corbett  v.  Tottenham,  1 Ba.  & 
B.  59,  60,  and  was  very  pointedly  decided  in  Re  Lofthouse, 
29  Ch.  D.  921,  where  Cotton,  L.  J.,  said  at  p.  929  : “ Here 
there  is  nothing  but  a summons  for  maintenance  in  the 
matter  of  an  infant,  there  being  no  action  or  other  proceed- 
ing pending.  How  can  the  Court  on  such  a summons  have 
jurisdiction  to  order  the  trustees  to  make  a payment  ? ” 
Again  he  says,  p.  932  : ‘‘  It  is  quite  right  for  the  Court  on 
such  a summons  to  appoint  guardians,  or  to  advise  trustees 
what  sum  can  properly  be  allowed  for  the  maintenance  of 
the  infant,  but  the  Court  has  no  jurisdiction  as  against 
trustees,  or  as  against  any  one  else,  on  such  a summons, 
except  where  there  is  a contempt  of  Court.  This  order 
{i.  e.,  against  trustees  to  pay  a sum  fixed  by  the  Judge  for 
maintenance)  was  one  that  could  only  be  made  in  a suit 
constituted  either  by  an  originating  summons  (analogous 
to  our  order  for  administration,  etc.,  under  Rule  965,  etc.) 
or  by  writ,  so  as  to  make  it  an  ordinary  action.” 

I dismiss  the  application  with  such  costs  as  would  have 
been  incurred  if  the  objection  had  been  taken  in  limine. 
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Munro  V.  Pike. 


Summary  judgment — Writ  of  Summons-Special  indorsement — Action  on 
covenant  in  mortgage — Interest — Affidavit — Rule  739. 

In  an  action  to  recover  the  amount  due  under  a mortgage  the  plaintiff 
indorsed  upon  his  writ  of  summons  particulars  of  his  claim,  shewing 
the  date  of  the  mortgage,  the  parties,  the  amount  of  principal  and 
inter-est  claimed,  and  the  date  when  the  interest  fell  due  ; also  a state- 
ment that,  by  the  terms  of  the  mortgage,  on  default  in  payment  of 
interest  the  principal  became  due,  and  that  default  in  payment  of 
interest  had  been  made.  Interest  on  overdue  interest  was  also  claimed, 
but  no  contract  therefor  was  alleged  : — 

Held,  that  the  indorsement  was  not  a sufficient  special  indorsement  to 
support  a summary  judgment  under  Rule  739,  in  that  it  omitted  the 
dates  from  which  interest  was  claimed,  and  did  not  state  a contract  to 
pay  interest  upon  interest ; and  that  the  affidavit  in  support  of  the 
motion  could  not  be  read  with  the  indorsement  so  as  to  make  it  good. 
Gold  Ores  Reduction  Co.  v.  Parr  [1892],  2 Q.  B.  14,  followed. 

[December  20,  1892.  — The  Master  in  Chambers.’] 
[February  11,  1893. — Armour,  C.  J.] 

Motion  by  the  plaintiff  for  an  order  for  summary  judg- 
ment under  Rule  739. 

The  indorsement  on  the  writ  of  summons  was  as  fol- 
lows ; — 

The  plaintiff’s  claim  is  on  a mortgage  dated  the  11th 
day  of  November,  A.D.  1890,  made  by  the  defendant  as 
mortgagor  to  George  A.  Shaw  as  mortgagee,  and  assigned 
by  the  said  George  A.  Shaw  to  the  plaintiff  by  indenture 
dated  11th  November,  1890. 

The  following  are  the  particulars  : — 

Principal  money $650  00 

Interest  due  2nd  November,  1892...  22  75 

By  the  terms  of  the  said  mortgage,  on  default  in  pay- 
ment of  the  interest,  the  principal  becomes  due.  Default 
took  place  in  payment  of  the  interest  due  on  the  2nd  day 
of  November,  A.D.  1892. 

The  plaintiff  claims  interest  on  $650  from  the  2nd 
November,  1892,  at  the  rate  of  seven  per  cent.,  and  on 
$22.75  at  the  rate  of  six  per  cent.,  until  judgment.” 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  19th  December,  1892. 
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R.  H.  R.  Munro,  the  plaintiff,  appeared  in  person. 

R.  B.  Beaumont,  for  the  defendant,  contended  that  the 
writ  of  summons  was  not  specially  indorsed,  and  therefore 
the  plaintiff  was  not  entitled  to  summary  judgment  under 
Kule  739. 

Judgment  was  delivered  on  the  following  day. 

The  Master  m Chambers. — I am  of  the  opinion  that, 
so  far  as  setting  forth  the  covenant  for  payment  of  the 
amount  of  the  mortgage  is  necessary,  the  plaintiff  has 
sufficiently  indorsed  his  writ  under  Satchwell  v.  Clarke,  8 
Times  L.  R.  592. 

On  the  other  hand,  I am  of  opinion  that  the  plaintiff 
has  failed  to  make  the  indorsement  sufficient  by  omitting 
the  dates  from  which  he  claims  the  interest : Ontario 
Bank  v.  Burk,  10  P.  R.  648 ; and,  further,  by  claiming 
interest  upon  interest  without  setting  out  the  contract  for 
such  interest:  Wilks  v.  Wood,  [1892]  1 Q.  B.  684;  Sheha 
Gold  Mining  Go.  v.  Truhshawe,  ih.  674. 

For  the  plaintiff  it  was  contended  that  the  affidavit  of 
the  plaintiff  filed  in  support  of  the  application  should  be 
looked  at  for  the  purpose  of  supporting  the  indorsement, 
as  was  done  in  Sheha  Gold  Mining  Go.  v.  Truhshawe ; but 
in  Gold  Ores  Reduction  Go.  v.  Parr,  [1892]  2 Q.  B.  14, 
the  Divisional  Court  held  that  such  an  affidavit  could  not 
make  the  indorsement  good,  if  it  were  otherwise  insuffi- 
cient. See  also  that  case  as  to  the  necessity  for  setting 
out  the  agreement  for  interest  in  the  indorsement. 

I also  refer  to  Fruhauf  v.  Grosvenor,  8 Times  L.  R.  744, 
where  the  Lord  Chief  Justice  in  giving  judgment  said  : 
“ It  had  been  decided  by  the  Court  of  Appeal  in  several 
cases,  and  the  principle  was  manifestly  right,  that  if  the 
machinery  of  specially  indorsed  writs  was  made  use  of, 
the  writ  should  set  out  fully  the  cause  of  action.” 

This  was  followed  by  the  Chancellor  in  Davidson  v. 
Gurd,  15  P.  R.  31. 
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The  motion  will  be  refused  with  costs  to  the  defendant 
in  any  event. 

The  plaintiff  appealed  from  this  decision,  and  the  appeal 
was  argued  before  Armour,  C.  J.,  in  Chambers,  on  the 
13th  January,  1893. 

Hasten,  for  the  plaintiff. 

R.  B.  Beaumont,  for  the  defendant. 

Judgment  was  delivered  on  the  11th  February,  1893. 

Armour,  C.  J. — The  judgment  of  the  learned  Master  is 
right,  and  must  be  affirmed. 

The  true  rule  as  to  what  is  a good  special  indorsement 
is  to  be  found  in  Walker  v.  Hicks,  3 Q.  B.  D.  8,  and  in 
Gold  Ores  Reduction  Co,  v.  Parr  [1892],  2 Q.  B.  14. 

It  is  very  important,  on  account  of  the  summary 
remedy  given  in  the  case  of  a special  indorsement,  that 
the  plaintiff  should  not  obtain  any  undue  advantage  by 
omitting  to  shew  with  precision  the  grounds  of  his  claim, 
and  that  the  defendant  should  understand  from  the  special 
indorsement,  precisely  what  it  is  that  the  plaintiff  claims. 

The  appeal  will  be  dismissed  with  costs. 
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Cranston  v.  Blair. 

Execution — Setting  aside — Order  for  costs — Non-service  of— Notice  of  taxa- 
tion^ absence  of — Irregularity — Retaxation. 

The  defendant  obtained  an  order  dismissing  the  action  with  costs  for  non- 
prosecution,  upon  notice  to  the  plaintiff,  who  did  not  appear  upon  the 
motion.  The  defendant  did  not  serve  the  plaintiff  with  a copy  of  the 
order,  and  went  on  and  taxed  his  costs,  without  notice  to  the  plaintiff, 
and  issued  execution  for  the  amount  taxed  : — 

Held,  no  ground  for  setting  aside  the  execution  that  the  order  had  not 
been  served  before  the  taxation. 

Hopton  V.  Robertson,  23  Q.  B.  D.  126  n.,  distinguished  : — 

Held,  also,  that  the  absence  of  a notice  of  taxation  was  not  an  irregularity 
entitling  the  plaintiff  to  set  aside  the  execution,  but  only  to  a retaxation 
of  the  costs. 

Lloyd  V.  Kent,  6 Dowl.  125,  followed. 


[February  20,  1893. — Street,  J.] 

This  was  an  appeal  by  the  defendant  from  an  order 
made  by  the  local  Judge  at  Stratford  setting  aside  an 
execution  issued  by  the  defendant  against  the  plaintiff's 
goods  under  the  following  circumstances  : — 

The  plaintiff*  had  begun  this  and  two  other  actions  for 
alleged  trespasses,  in  each  of  which  appearances  had  been 
entered,  but  no  statement  of  claim  had  been  delivered.  On 
7th  January,  1893,  the  defendant’s  solicitors  served  notice 
of  motion  in  each  case  to  dismiss  for  want  of  prosecution. 
No  one  appeared  to  oppose  these  motions,  the  plaintiff’s 
solicitor  being,  however,  present  and  aware  of  the  orders 
made,  and  orders  were  made  b}^  the  local  Judge  dismis- 
sing the  actions  with  costs.  Without  serving  the  orders 
or  any  notice  of  taxation,  the  defendant’s  solicitors  pro- 
ceeded to  tax  their  costs,  and  having  done  so,  at  once 
issued  executions  for  the  amount  at  which  they  were  taxed 
and  for  the  costs  of  the  executions,  and  placed  the  execu- 
tions in  the  sheriff’s  hands.  The  plaintiff*’s  goods  were 
seized  by  the  sheriff*.  In  the  present  case  the  costs  were 
taxed  at  $22.50 ; the  sum  claimed  for  writ  was  $6,  and  the 
sheriff’s  fees  were  $9.75.  The  plaintiff  paid  the  amount 
to  the  sheriff  as  security  for  the  goods  seized,  and  the  goods 
were  released.  Application  was  at  once  made  to  the 
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learned  local  Judge  by  the  plaintiff  to  set  aside  the  exe- 
cution ; and  on  the  4th  February,  1893,  he  made  an  order 
setting  it  aside  with  costs ; and  ordered  that  the  costs  of 
the  defendants  taxed  under  the  order  dismissing  the  action, 
should  be  referred  back  to  the  local  Registrar  to  be  re- 
taxed. It  was  from  this  order  that  the  present  appeal  was 
brought. 

The  appeal  was  argued  in  Chambers  on  the  14th  Feb- 
ruary, 1893. 

Middleton,  for  the  defendant. 

IF.  H.  Blake,  for  the  plaintiff. 

Judgment  was  delivered  on  the  20th  February,  1893. 

Street,  J. — I have  not  been  furnished  with  a copy  of 
the  judgment  of  the  learned  local  Judge,  but  it  was  stated 
before  me  that  he  had  set  aside  the  execution  upon  the 
ground  that  the  order  dismissing  the  action  had  not  been 
served  before  taxation  of  the  costs.  I am  unable,  with 
sincere  respect  for  the  opinion  of  the  learned  local  Judge, 
to  concur  in  the  view  that  service  of  this  order  was  a con- 
dition precedent  to  the  right  to  tax  the  costs  and  issue 
execution  for  them.  Orders  of  certain  kinds  must  be 
taken  out  and  served  within  a reasonable  time  in  order 
that  the  presumption  that  they  have  been  abandoned 
may  not  be  raised  against  the  person  applying  for  them  : 
Ilopton  V.  Robertson,  23  Q.  B.  D.  126  (note),  approved 
and  followed  in  Far  den  v.  Richter,  ih.  124.  But  no  such 
presumption  can  arise  save  in  the  case  of  an  interlocutory 
order,  such  as  an  order  varying  in  the  applicant’s  favour 
the  usual  course  of  pleading  or  appealing,  or  restraining 
the  other  side  from  doing  something  under  the  practice 
which  he  would  otherwise  have  been  entitled  to  do.  The 
order  in  question  in  Hopton  v.  Robertson  was  an  order 
entitling  the  plaintiff  to  judgment  unless  a certain  sum 
should  be  paid  by  the  defendant  before  March  1st.  The 
defendant  did  not  pay  the  money,  and  the  plaintiff  on 
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March  1st  took  out  the  order  and  entered  judgment.  The 
Master  set  aside  the  judgment  for  irregularity,  being  of 
opinion  that  the  order  should  have  been  taken  out  and 
served  before  entering  judgment ; but  Mr.  Justice  Field,  in 
a considered  judgment,  reversed  the  Master’s  order  and 
held  the  plaintiff’s  proceedings  to  have  been  regular. 
Whatever  may  be  the  exact  limits  between  orders  which 
do  and  those  which  do  not  require  service,  it  seems  im- 
possible to  hold  upon  any  intelligible  ground  that  an  order 
entitling  the  plaintiff  to  judgment,  unless  the  defendant 
pay  a certain  sum  before  a certain  day,  need  not  be  served 
before  being  acted  on,  and  that  an  order  entitling  the 
plaintiff  to  judgment,  absolutely  and  unconditionally, 
must  be  served  before  being  acted  on. 

The  other  ground  upon  which  it  was  suggested  that  the 
taxation  and  execution  were  irregular  was  that  no  notice 
of  taxation  had  been  given  as  required  by  Con.  Rule  1199. 
Upon  this  point,  however,  I think  I must  take  the  law  to 
have  been  established  by  Lloyd  v.  Kent,  5 Dowl.  125, 
in  which  it  was  held,  under  a Rule  of  Court  substantially 
the  same  as  our  Rule  1199,  that  the  absence  of  a notice  of 
taxation  was  not  an  irregularity  entitling  the  opposite 
party  to  set  aside  the  judgment  and  execution  as  irregu- 
lar, but  only  entitling  him  to  a retaxation  of  the  bill  of 
costs.  That  is  the  only  relief  to  which  the  defendant  here 
appears  to  be  entitled.  If  the  defendant’s  solicitors  had 
not  had  some  reason  to  believe  that  the  plaintiff  would 
delay  paying  their  costs  until  forced  to  do  so,  I should 
have  thought  they  had  shewn  undue  and  improper  haste 
in  their  proceedings  in  taxing  their  costs  without  notice, 
and  immediately  issuing  execution.  It  appears,  however, 
from  an  affidavit  filed,  that  on  14th  November,  1892,  they 
had  taxed  $103  costs  against  the  plaintiff  in  another  pro- 
ceeding, and  after  repeated  applications  to  his  solicitors 
for  payment,  had  finally  been  obliged  on  7th  January,  1893, 
to  issue  execution  to  recover  the  amount.  They  might, 
therefore,  not  unnaturally  suppose  that  any  delay  in  the 
present  case  would  be  useless. 
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The  plaintiff  has  leav  j now  to  take  out  an  appointment 
to  retax  the  defendant’s  bill  of  costs  before  the  local 
Registrar,  with  the  usual  right  of  appeal  from  his  taxation. 
The  bill  to  be  taxed  is  that  which  was  filed  upon  the  for- 
mer taxation.  If  anything  be  taxed  off  the  bill  which  was 
improperly  allowed  at  the  former  taxation,  the  amount  so 
taxed  off,  together  with  the  costs  of  the  taxation,  to  be 
ascertained  by  the  local  Registrar,  are  to  be  deducted  from 
the  amount  of  the  execution.  If  nothing  be  taxed  off,  then 
there  will  be  no  costs  of  the  taxation  to  either  party. 

The  defendant’s  solicitors,  in  their  letter  of  28th  Jan- 
uary, 1893,  offered  to  allow  a retaxation  of  the  costs 
without  any  notice.  This  being  the  only  relief  which  the 
plaintiff  has  obtained,  his  application  to  the  local  Judge 
was  unnecessary,  and  he  must  pay  the  costs  of  it,  as  well 
as  of  the  appeal. 
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ViGEON  y.  Northcote. 


Execution — Stay  of — Appeal  to  Court  of  Appeal — Rule  8O4 — Manifold 
judgment — Stay  as  to  part — Attachment  of  debts. 

The  defendant  in  appealing  to  the  Court  of  Appeal  from  a manifold 
judgment  of  the  High  Court  in  an  action  for  specific  performance, 
directing  the  execution  by  him  of  a conveyance,  the  delivery  of  docu- 
ments, etc.,  and  also  the  payment  of  a sum  for  costs  of  the  action, 
gave  security  for  the  costs  of  the  Court  of  Appeal  and  for  payment  of 
the  costs  of  the  action,  but  did  not  execute  the  conveyance,  deposit 
the  documents  in  Court,  or  otherwise  comply  with  the  judgment  or 
the  provisions  of  Rule  804,  sub-secs.  1,  2,  3 : — 

Held,  that,  upon  the  perfecting  of  the  security,  there  was  a stay  of  execu- 
tion, amounting  to  a supersedeas,  as  to  the  costs  of  the  action  by  vir- 
tue of  sub-sec.  4 of  Rule  804,  although  the  defendant  had  done  nothing 
with  respect  to  the  parts  of  the  judgment  falling  under  the  other  sub- 
sections ; and  garnishing  proceedings  taken  for  the  purpose  of  collect- 
ing such  costs  were  not  sustainable. 

[February  25,  1893. — Ferguson,  J.] 

An  appeal  by  the  defendant  (judgment  debtor)  from  an 
order  of  the  Master  in  Chambers  made  upon  a garnishing 
application  at  the  instance  of  the  plaintiff  (judgment 
creditor),  under  the  circumstances  mentioned  in  the  judg- 
ment. 

The  appeal  was  argued  ^before  Ferguson,  J.,  in  Cham- 
bers, on  the  23rd  November,  1892. 

J.  R.  Roaf,  for  the  appellant. 

J.  M.  Clark,  for  the  plaintiff. 

Judgment  was  delivered  on  the  25th  February,  1893. 

Ferguson,  J. — This  is  an  appeal  from  an  order  made  by 
the  Master  in  Chambers  on  the  7th  day  of  November, 
1892,  the  judgment  debtor  being  the  appellant. 

The  action  in  which  the  judgment  creditor  obtained  her 
judgment  was  an  action  for  the  specific  performance  of 
an  agreement  for  the  sale  and  purchase  of  lands,  she,  the 
judgment  creditor,  being  the  purchaser  and  plaintiff  in  the 
action,  and  the  judgment  debtor  being  the  defendant. 

In  the  action  an  order  was  made  under  the  provisions 
of  section  101  of  the  Judicature  Act,  whereby  all  matters 
23 — VOL.  XV.  o.  P.  R. 
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in  question  between  the  parties  were  referred  to  the  Regis- 
trar of  the  Queen’s  Bench  Division  of  the  Court,  with 
directions  to  report  specially,  etc. 

On  the  13th  day  of  May,  1892,  that  officer  made  his 
report,  which,  it  appears,  was  in  favour  of  the  plaintiff  in 
the  action  or  substantially  so. 

From  this  report  the  defendant  in  the  action  appealed ; 
the  appeal  was,  by  the  learned  Judge  before  whom  it 
came,  referred  to  the  full  Court  (the  Queen’s  Bench  Divi- 
sional Court),  and  on  the  13th  day  of  June,  1892,  this 
appeal  was  dismissed  with  costs,  which  costs  were,  as 
stated  by  the  learned  Master  in  his  judgment,  ascertained 
to  be  $62.17. 

Afterwards  the  action  came  on  for  hearing  on  further 
directions,  or  by  way  of  motion  for  judgment  upon  the 
report,  and  the  learned  Judge  seems  to  have  delivered  his 
judgment  on  the  8th  day  of  July,  1892  ; the  formal  judg- 
ment on  further  directions  (as  it  is  called),  appears  to  bear 
date  the  9th  day  of  August,  1892.  By  this  judgment  the 
defendant  in  the  action  was  ordered  to  pay  the  plaintiff’s 
costs.  It  appeared  by  a clause  in  the  j udgment  that  these 
costs  were  taxed  at  the  sum  of  $326.41.  This  clause 
refers  to  the  certificate  of  the  taxing  officer  of  the  14th  day 
of  September,  1892.  I suppose  the  judgment  was  held 
over  and  not  actually  issued  till  after  this  latter  date. 

This  sum  of  $326.41  does  not,  as  was  admitted  before 
me,  comprehend  or  include  the  other  sum  for  costs  above 
mentioned,  the  $62.17,  which  are  the  costs  ordered  to  be 
paid  by  the  judgment  of  the  Queen’s  Bench  Divisional 
Court  on  the  appeal  from  the  report  of  the  referee. 

The  defendant  in  the  action  has  now  what  appear  to 
me  to  be  two  appeals  pending  in  the  Court  of  Appeal, 
though  they  are  printed  in  the  same  book,  and  were 
spoken  of  by  counsel  before  me  as  if  they  constituted  but 
one  appeal. 

In  the  appeal  book  one  is  thus  headed  and  referred  to  : 

“ Statement  of  the  case  in  appeal  from  the  Divisional 
Court. 
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“ This  is  an  appeal  by  the  defendant  from  the  judgment 
of  the  Divisional  Court  pronounced  on  the  13th  day  of 
June,  1892,  by  the  Honourable  Mr.  Justice  Street,  dismis- 
sing the  appeal  from  the  report  of  J.  S.  Cartwright,  official 
referee,  made  in  pursuance  of  the  order  of  the  Honour- 
able Chief  Justice  Sir  Thomas  Galt,  dated  the  8th  day  of 
April,  1892.” 

In  the  same  book  the  other  appeal  is  thus  headed  and 
referred  to  : 

“ Statement  of  the  case  on  appeal  from  judgment  of 
Honourable  Justice  MacMahon  on  further  directions. 

“ This  is  an  appeal  by  the  defendant  from  the  judg- 
ment of  the  Honourable  Mr.  Justice  MacMahon  on  further 
directions,  dated  the  8th  day  of  July,  1892.” 

Reasons  of  and  reasons  against  each  appeal  are  stated, 
but  all  are  contained  in  one  book. 

The  bond  of  the  appellant  in  the  Court  of  Appeal,  the 
defendant  in  the  action,  as  was  stated  and  admitted  at  the 
bar  before  me,  is  a bond  securing  the  costs  of  the  appeal 
and  the  payment  of  what  are  called  the  costs  of  the  action, 
the  aforesaid  sum  $320.41  ; but  not  the  costs  of  the  appeal 
from  the  report  ordered  by  the  judgment  of  the  Divisional 
Court  appealed  from,  the  aforesaid  sum  of  $62.17. 

The  judgment  on  further  directions  appealed  from  is  a 
manifold  judgment.  It  confirms  the  report  of  the  Referee. 
It  orders  the  defendant  in  the  action  to  execute  a proper 
conveyance,  etc.,  etc.  It  orders  the  defendant  also  to  deli- 
ver to  the  plaintiff  deeds,  writings,  etc.  It  orders  the 
defendant  to  deliver  to  the  Registrar  of  the  Court  a certain 
direction  in  respect  to  purchase  money  professedly  under 
the  provisions  of  the  Ontario  Act  53  Vic.  ch.  150.  It 
declares  a lien  (in  an  alternative)  in  respect  of  expendi- 
tures upon  the  land  in  question  ; and  it  orders  the  pay- 
ment of  the  costs,  the  $326.41. 

The  defendant  against  whom  this  judgment  was  pro- 
nounced has  not  complied  with  or  performed  any  part  of 
it,  and  having  these  appeals  pending,  declines  so  to  do.  He 
has  merely  given  the  bond  in  appeal  mentioned  above. 
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These  garnishee  proceedings  are  for  the  purpose  of  pro- 
curing payment  of  both  the  above  mentioned  sums  of 
costs.  It  is  said  that  they  were  commenced  very  shortly 
before  the  bond  in  appeal  was  finally  allowed  ; but  this,  I 
think,  does  not  make  a material  difference  here. 

The  attaching  order  was  made  on  the  30th  day  of  Sep- 
tember, 1892,  and  what  has  been  called  the  order  absolute, 
formerly  called  the  order  to  pay  over,  bears  date  the  7th 
day  of  November  last. 

By  this  order  the  garnishees  are  ordered  to  pay  into 
Court  the  above  mentioned  sum  of  $62.17,  together  with 
$12  costs  of  writs  of  execution  to  levy  the  same,  as  well 
as  the  costs  of  the  attaching  order,  to  await  the  result  of 
the  appeal  to  the  Court  of  Appeal  from  the  order  of  the 
13th  day  of  June,  1892. 

This  order  also  states  that  the  motion  for  it  had  been 
enlarged  for  the  period  mentioned  in  it,  to  enable  the  de- 
fendant in  the  action  to  comply  with  the  judgment  on 
further  directions,  the  one  of  the  8th  day  of  July,  1892, 
stating  somewhat  in  detail  what  was  required  to  be  done, 
and  that  it  appeared  by  affidavit  that  the  judgment  debtor 
had  not  complied  with  the  judgment.  The  order  then,  and 
apparent!}^  for  this  reason,  orders  that  the  garnishees  do 
forthwith  pay  into  Court,  to  await  the  result  of  the  appeal 
pending  in  the  Court  of  Appeal  from  the  judgment  of  the 
8th  day  of  July,  1892,  the  sum  of  $350.41,  being  the 
aforesaid  sum  of  $326.41  and  $24  for  costs  of  writs  of 
execution  under  this  judgment. 

The  appeal  before  me  is  from  this  order.  The  grounds 
stated  are  three  in  number,  shortly  as  follow  : 

1.  That  the  judgment  debtor  having  given  security  for 
the  costs  of  the  action,  the  $326.41,  in  the  appeal  to  the 
Court  of  Appeal,  the  writs  of  execution  were  superseded, 
and  the  judgment  creditor  was  not  entitled  to  take  any 
proceedings  to  recover  this  sum. 

2.  That  the  learned  Master  should  have  considered  that 
the  judgment  creditor  being  in  possession  of  the  lands,  and 
not  having  paid  any  interest  or  rent  since  June,  1891,  this 
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was  a sufficient  answer  in  respect  of  the  costs  of  the 
appeal  heard  before  the  Divisional  Court,  the  $62.17. 

3.  That  there  was  no  evidence  of  any  legal  debt  due  or 
accruing  due  from  the  garnishees  to  the  judgment  debtor 
that  could  be  attached  herein. 

Rule  804  of  the  Consolidated  Rules  says  that  upon  per- 
fecting the  security  mentioned  in  section  71  of  the  Judi- 
cature Act  (which  is  security  to  the  extent  of  $400  for  the 
purposes  mentioned  in  the  section,  commonly  called  security 
for  the  costs  in  the  Court  of  Appeal),  execution  shall  be 
stayed  in  the  original  cause,  except  in  the  following  cases : 
Then  follow  four  sub-sections  of  the  Rule,  each  of  which 
describes  a case  in  which  the  execution  shall  not  be  stayed 
unless  something  more  than  the  giving  of  the  security  for 
the  $400  is  done. 

The  learned  Master  seems  to  have  treated  this  Rule  as  if 
it,  and  all  these  four  sub-sections  of  it,  should  be  read 
together,  and  as  if  there  could  be  no  stay  of  the  execution 
under  any  part  of  a manifold  judgment  appealed  from, 
unless  and  until  the  appellant  had  done  all  those  things 
that  are  required  bj^  the  provisions  of  the  Rule  in  respect 
of  each  and  every  part  of  such  manifold  judgment. 

I do  not  think  that  such  is  the  proper  reading  of  the 
Rule,  and  I am  of  the  opinion  that  where  the  judgment 
appealed  from  is  a manifold  judgment,  as  in  the  present 
case,  the  party  appealing  from  it  to  the  Court  of  Appeal 
may  do  all  that  is  required  to  be  done  by  the  provisions  of 
any  one  of  the  four  cases  mentioned  respectively  in  the 
four  sub-sections  of  the  Rule,  in  respect  of  the  whole  of  that 
part  of  the  judgment  being  appealed  from  that  falls  under 
the  case  provided  for  by  such  sub-section  ; and  that  having 
done  this  and  given  the  security  mentioned  in  section  71 
of  the  Judicature  Act,  there  will  be  the  stay  of  execution 
with  respect  to  this  part  of  the  judgment  appealed  from  ; 
although  the  party  appealing  may  have  done  nothing  with 
respect  to  the  parts  of  the  judgment  falling  under  the 
other  cases  provided  for  by  the  other  sub-sections  of  the 
Rule,  beyond  giving  the  secuidty  required  by  said  section 
71  of  the  Act. 
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It  is  admitted  that  the  defendant  in  the  action,  when 
appealing  to  the  Court  of  Appeal,  gave  the  security  re- 
quired by  this  section  71,  as  well  as  security  for  all  the 
moneys  by  the  judgment  on  further  directions  ordered  to 
be  paid  by  him  (the  aforesaid  $326.41),  and  such  security 
being  perfected,  as  it  was,  there  was,  in  my  opinion,  a stay 
of  execution,  amounting  to  a supersedeas  (O'Donohoe 
V.  Robinson,  10  A.  R.  622),  with  respect  to  this  sum 
directed  to  be  paid  by  the  defendant;  and,  this  being  so,, 
the  commencement  or  continuance  of  the  garnishee  pro- 
ceedings for  the  purpose  of  collecting  and  realizing  this 
sum  (the  $326.41),  pending  the  appeal  to  the  Court  of 
Appeal,  was,  I think,  quite  erroneous  and  wrong ; and,  for 
this  reason,  I am  of  the  opinion  that  the  part  of  the  order 
of  the  learned  Master  now  in  appeal  that  directs  the  pay- 
ment of  this  money  and  the  expenses  of  the  writs  of 
execution  ($24,  I think)  into  Court,  should  be  reversed,  as 
being  contrary  to  law  and  unauthorized. 

For  these  reasons,  I think  the  appellant  here  should  suc- 
ceed as  to  his  first  ground  of  appeal. 

As  to  the  other  appeal  to  the  Court  of  Appeal,  the  one 
from  the  judgment  of  the  Divisional  Court  directing  the 
payment  of  the  costs  (the  $62.17),  it  seems  to  be  in  a dif- 
ferent position,  for  no  security  was  given  in  respect  of  this 
money  so  ordered  to  be  paid  by  the  judgment  appealed 
from,  and  there  was  not  any  stay  of  execution  with  respect 
to  this. 

The  contention  respecting  this  is  that  referred  fco  in  the 
second  ground  of  appeal,  and  I do  not  see  any  way,  upon 
the  present  information,  of  giving  effect  to  this  contention, 
and  I think  the  appellant  fails  as  to  his  second  ground  of 
appeal. 

After  a perusal  of  the  affidavits  filed,  and  of  the  case 
of  Vinall  v.  Be  Pass  [1892],  A.  C.  90,  I am  of  the  opinion 
that  the  appellant  fails  as  to  his  third  ground  of  appeal. 

The  conclusion  is  that  the  appellant  here  succeeds  as  to 
his  first  ground  of  appeal,  and  fails  as  to  his  second  and 
third  grounds  of  appeal ; and  I think  there  should  be  no 
costs  of  this  appeal. 
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Mastin  V.  Mastin  et  al. 


Lunatic — Action  hy- -Next  friend — Married  woman — Inspector  of  prisons 
and  public  charities. 

An  action  was  brought  in  the  name  of  the  plaintiff,  a lunatic  not  so  found, 
confined  in  a public  asylum,  by  his  wife  as  next  friend,  to  set  aside  a 
conveyance  of  land  made  by  him  as  improvident,  etc.  : — 

Held,  that  the  action,  being  for  the  protection  of  the  lunatic’s  property, 
not  for  the  disposal  of  it,  was  properly  brought  by  a next  friend  ; and, 
although  a married  woman  cannot  fill  such  an  office,  the  fact  that  in 
this  case  she  did  so  did  not  make  her  proceedings  void  ; and  the  defen- 
dants’ only  remedy  was  to  apply  to  remove  her  and  to  stay  proceedings 
until  a proper  next  friend  should  be  appointed  : — 

Held,  also,  that  the  objection  that  the  action  should  have  been  brought 
by  the  inspector  of  prisons  and  public  charities  could  not  prevail,  for  it 
was  discretionary  with  him  to  institute  proceedings  or  not. 

[February  6,  1893. — The  Queeifs  Bench  Division.^ 

This  action  was  brought  in  the  name  of  Henry  Mastin, 
by  Aurelia  Mastin,  his  wife  and  next  friend,  to  set  aside  a 
conveyance  of  land  made  by  the  plaintiff  to  one  of  his 
brothers,  the  defendant  Benjamin  Q.  Mastin,  and  a subse- 
quent mortgage  upon  the  land  made  by  the  defendant 
Benjamin  Q.  Mastin  to  the  defendant  William  Mastin, 
another  brother.  The  plaintiff  at  the  time  the  action  was 
brought,  was  a lunatic  (not  so  found)  confined  in  a public 
lunatic  asylum  in  the  province  of  Ontario.  The  statement 
of  claim  alleged  that  the  conveyance  made  by  the  plaintiff 
was  improvident  and  procured  by  undue  influence,  etc. 

The  action  was  tried  at  Toronto,  in  the  Spring  of  1892, 
before  Boyd,  C.,  who  found  that  the  conveyance  was  void 
on  account  of  the  plaintiff*’s  weak  condition  of  mind  at 
the  time  it  was  made,  and  of  the  want  of  independent 
advice  and  the  influence  of  the  plaintiff’s  brother,  the 
defendant  Benjamin  Q.  Mastin.  The  judgment  directed 
that  the  conveyance  and  mortgage  should  be  set  aside 
upon  payment  by  the  plaintiff  to  the  defendants  of  the 
advances  of  money  actually  made,  and  that  the  defendants 
.should  pay  the  costs  of  the  action. 

At  the  Easter  Sittings  of  the  Queen’s  Bench  Divisional 
Court,  1892,  the  defendants  moved  to  set  aside  the  judg- 
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ment  of  Boyd,  C.,  and  to  dismiss  the  action,  upon  the 
ground,  among  others,  that  the  action  was  not  properly 
constituted,  the  plaintiff  being  a person  of  unsound  mind, 
represented  by  his  wife  as  next  friend  ; that  the  plaintiff 
being  a lunatic,  with  no  other  committee  appointed,  and 
being  detained  in  an  asylum,  under  the  provisions  of 
R.  S.  0.  ch.  245,  the  inspector  of  prisons  and  public  chari- 
ties was,  ex  officio  and  by  his  name  of  office,  the  commit- 
tee of  the  plaintiff,  as  provided  by  section  53  of  that  Act. 

The  motion  was  adjourned  till  the  Michaelmas  Sit- 
tings, 1892,  and  was  argued  before  Armour,  C.  J.,  and 
Falconbrtdge,  J.,  on  the  2nd  December,  1892. 

MacGregor,  for  the  defendants. 

J.  M.  Clark,  for  the  plaintiff. 

On  the  6th  February,  1893,  the  judgment  of  the  Court 
was  delivered  by 

Armour,  C.  J.,  (who,  after  setting  out  the  objections 
taken  and  disposing  of  some  of  them,  proceeded) — The 
statement  of  claim  set  out  that  the  plaintiff  w^as  a person 
of  unsound  mind,  and  sued  herein  by  Aurelia  Mastin,  his 
wife  and  next  friend ; and  no  objection  was  made  to  the 
suit  being  brought  by  a next  friend,  nor  that  the  next 
friend  was  a married  woman,  until  the  case  was  opened, 
when  counsel  for  the  defendants  essayed  to  take  the  objec- 
tion by  way  of  demurrer  ore  terms  that  the  wife  could  not 
be  the  next  friend. 

The  learned  Chancellor  reserved  the  consideration  of 
the  objection  till  the  close  of  the  case,  and  proceeded  and 
heard  the  case  and  gave  judgment,  refusing  to  give  effect 
to  the  objection  so  taken. 

We  do  not  think  that  the  objection  as  taken  was  one 
which  could  be  taken  by  demurrer  ore  terms. 

The  objection  now  taken  is  that  the  action  ought  to 
have  been  brought  by  the  inspector  of  prisons  and  public 
charities ; but  this  objection  cannot  prevail,  for  it  is  discre- 
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tionary  with  that  officer  whether  he  will  or  will  not 
institute  proceedings  on  behalf  of  an  insane  person  con- 
fined in  any  public  asylum,  or  intervene  in  respect  of  his 
estate. 

We  think  that  this  action  being  brought  for  the  protec- 
tion of  the  property  of  the  lunatic,  and  not  being  brought 
for  the  disposal  of  it,  was  properly  brought  by  a next 
friend  : Jones  v.  Lloyd,  L.  R.  18  Eq.  265  ; Porter  v.  Porter, 
37  Ch.  D.  420  ; Young  v.  Heron,  14  Gr.  580. 

The  established  practice  is  that  a married  woman  can- 
not fill  the  office  of  next  friend  or  guardian  ad  litem, 
because  she  cannot  be  made  answerable  for  costs  : Thynne 
V.  St.  Maur,  34  Ch.  D.  465. 

But  the  fact  that  she  did  so  did  not  make  the  proceed- 
ings so  taken  void,  and  the  only  remedy  was  for  the  party 
against  whom  they  were  taken  to  appl}^  on  notice  to 
remove  the  next  friend  and  to  stay  proceedings  until  a 
proper  next  friend  was  appointed. 

And  we  think  it  clear  that  the  fact  that  this  action  has 
been  prosecuted  thus  far  by  a married  woman  as  next 
friend,  is  no  ground  for  the  dismissal  of  the  action. 

In  the  case  of  Thynne  v.  St.  Maur,  above  referred  to, 
it  will  be  seen  that  the  objection  was  not  taken  till  the 
order  for  judgment  was  being  drawn  up  and  the  objection 
was  then  raised  by  the  Registrar':  55  L.  T.  N.  S.  753;  56 
L.  T.  N.  S.  145  ; Ham  v,  Egan,  3 P.  R.  16. 

The  defendants  have  not  asked  in  their  notice  of  motion 
for  the  removal  of  the  next  friend  and  to  stay  proceedings 
until  a proper  next  friend  was  appointed,  and  we  are  not 
therefore  called  upon  to  do  so. 

The  motion  will,  therefore,  be  dismissed  with  costs. 
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Ontario  Silver  Company  v.  W.  F.  Tasker  & Co. 


Costs — Interpleader — Sherlj^\s  fees  and  costs — Issue  between  execution 
creditors  and  claimant — Divided  success. 

Where  an  interpleader  issue,  ordered  upon  the  application  of  a sheriff 
who  had  seized  certain  goods  under  the  direction  of  the  execution  cre- 
ditors, was  determined  as  to  part  of  the  goods  in  favour  of  the  claimant 
and  as  to  the  remainder  in  favour  of  the  execution  creditors,  and  no 
costs  of  the  issue  were  given  to  either  party  to  it : — 

Held,  that  the  execution  creditors  should  pay  the  sheriff  his  fees  and 
poundage  on  the  value  of  the  part  of  the  goods  they  were  found 
entitled  to,  and  his  costs  of  the  interpleader  application  and  of  a sub^ 
sequent  application  to  dispose  of  the  costs,  etc.  ; and  that  the  execu- 
tion creditors  should  have  an  order  over  against  the  claimant  for  one- 
half  of  such  costs. 


The  sheriff  of  Toronto  on  the  1 2th  January,  1892,  seized 


adverse  claim  on  the  part  of  John  F.  Taylor. 

On  the  14th  January,  1892,  an  interpleader  order  was 
made,  upon  the  application  of  the  sheriff,  whereby  an  issue 
was  directed  between  the  claimant  and  the  execution  cre- 
ditors, the  claimant  being  made  plaintiff ; and  whereby  the 
sheriff  was  to  withdraw  from  possession  upon  the  claimant 
giving  security  and  paying  the' sheri^’^,  possession  money 
from  the  date  of  the  order.  Security  was  given,  and  the 
sheriff  on  the  21st  January,  1892,  withdrew  from  posses- 
sion, but  he  did  not  then  insist  upon  being  paid  his  posses- 
sion money,  and  did  not  receive  it.  The  sheriff  tax^d  his 
costs  of  the  application,  and  served  the  allocatur  on  both 
the  claimant  and  the  execution  creditors. 


[February  7,  1893.  — The  Master  in  Chambers.] 


certain  goods  under  the  plaintiffs’  execution  against  the 
defendants,  and  on  the  same  day  received  notice  of  an 


In  May,  1892,  the  issue  was  tried  befor  C.,  who 

found  for  the  claimant  as  to  part  of  the  g(  for  the 

execution  creditors  as  to  the  remainder,  i 

to  either  party. 


Neither  party  to  the  issue  applied  for  a 
took  any  further  proceeding. 
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On  the  2nd  February,  1893,  R.  J.  Maclennan,  for  the 
sheriff,  moved  before  the  Master  in  Chambers  for  an  ordei- 
requiring  the  execution  creditors  or  the  claimant  to  pay 
him  the  following  amounts  : 

1.  $27.40,  the  costs  of  the  interpleader  motion ; 

, 2.  $2.50,  fees  on  the  fi.  fa. ; 

3.  $2.00,  the  sheriff’s  witness  fees  for  attending  on  the 
trial  of  the  issue  ; 

4.  Ten  days’  possession  money  at  $1.50  per  day; 

5.  The  costs  of  this  motion. 

W.  H.  P.  Clement,  for  the  execution  creditors. 

F.  W.  Garvin,  for  the  claimant. 

Judgment  was  delivered  on  the  7th  February,  1893. 

The  Master  in  Chambers. — It  is  now  contended  on 
behalf  of  the  claimant  that  the  execution  creditors  having 
directed  the  sheriff  to  seize,  etc.,  and  there  being  no  costs 
given,  the  execution  creditors  should  therefore  pay  all 
the  sheriff’s  costs,  fees,  etc. 

I do  not  agree  with  this  contention.  This  case  does  not 
come  within  the  rules  relating  to  interpleader  costs,  and 
must  be  decided  upon  what  appears  to  be  reasonable  and 
just  under  the  circumstances  It  is  admitted  by  both 
parties  that  the  sheriff*  is  entitled  to  his  fees,  etc.,  and  it 
has  been  adjudged  that  both  parties  were  in  part  right  in 
their  contentions.  Under  these  circumstances,  I am  of 
opinion  that  the  execution  creditors  should  pay  the  sheriff 
his  fees,  etc.,  and  poundage  on  the  value  of  the  goods  they 
were  found  entitled  to,  and  the  costs  of  the  interpleader 
application  and  of  this  motion  : Smith  v.  Darlovj,  26  Ch. 
D.  605 ; with  an  order  over  against  the  claimant  for  one- 
half  of  such  costs. 

With  reference  to  the  item  of  $2.50,  the  execution 
creditors  .should  pay  this.  The  witness  fees  should  be 
paid  by  the  party  subpoenaing  the  witness.  The  possession 
money  should  be  borne  equally,  unless  one  party  is  liable 
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for  the  whole  or  a greater  part  than  one-half.  This  has 
not  been  made  to  appear.^ 

I would  refer  to  Bellhouse  v.  Gunn,  7 U.  C.  L.  J.  0.  S. 
264  ; Lewis  v.  Holding,  2 M.  & G.  875  ; Soames  v.  Amhridge, 
referred  to  in  Lewis  v.  Holding,  at  p.  878 ; Clifton  y. 
Davis,  6 E.  & B.  392. 


Re  Sarnia  Oil  Company. 


Company — Winding-up — Dominion  Act — Jurisdiction  of  Divisional  Court 
— Jurisdiction  of  Master  in  Chambers — Notice  of  appeal — Leave  to 
appeal. 

The  Divisional  Courts  are  not  constituted  appellate  courts  for  the  pur- 
poses of  Dominion  judicature  under  the  Winding-up  Act ; and  an 
appeal  does  not  lie  to  a Divisional  Court  from  an  order  of  a Judge  in 
Chambers  in  a proceeding  under  that  Act. 

The  Master  in  Chambers,  or  other  subordinate  judicial  officer,  baa  no 
jurisdiction,  unless  by  delegation,  to  make  an  order  in  a proceeding 
under  that  Act. 

Where  a notice  of  appeal  to  the  Court  of  Appeal  from  an  order  of  a Judge 
in  such  a proceeding  has  been  given,  but  leave  to  appeal  has  not 
been  obtained,  it  is  not  necessary  to  have  the  notice  set  aside. 

Donovan  v.  Haldane,  14  P.  R.  106,  distinguished. 

[February  16,  1893. — The  Chancery  Division.^ 

An  appeal  by  one  Moore  and  others,  creditors  of  the 
above  company,  to  the  Chancery  Divisional  Court,  from 
an  oi'der  of  Ferguson,  J.,  in  Chambers,  refusing  the  appel- 
lants leave  to  appeal  to  the  Court  of  Appeal  from  an  order 
of  Robertson,  J.,  in  Court,  and  affirming  an  order  of  the 
Master  in  Chambers  setting  aside  a notice  of  appeal  to  the 
Court  of  Appeal  served  by  the  appellants. 

The  order  of  Robertson,  J.,  from  which  the  present  ap- 
pellants desired  to  appeal,  was  an  order  vesting  in  Russell  A. 
Alger  the  real  property  formerly  belonging  to  the  company, 
which  was  in  liquidation  under  the  Dominion  Winding-up 

* According  to  the  terms  of  the  order  above  recited,  the  claimant  was 
to  pay  the  possession  money  from  the  date  of  the  order  ; and  after  this 
decision  of  the  Master  he  did  so,  and  the  execution  creditors  paid  up 
to  the  date  of  the  order. 
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Act.  The  circumstances  with  regard  to  the  sale  of  the 
property  to  Alger  are  set  out  in  the  report  of  In  re  Alger 
and  the  Sarnia  Oil  Go.,  21  0.  R.  440;  affirmed,  19  A.  R. 
446.  The  present  appellants  wished  to  appeal  from  the 
vesting  order  on  the  ground  that  under  the  sale  in  ques- 
tion Alger  took  only  the  estate  and  interest  of  the  mortga- 
gees, the  Buffalo  Loan,  Trust,  and  Safe  Deposit  Company, 
and  not  the  whole  estate  and  interest  of  the  company  and 
the  liquidator,  as  well  as  the  mortgagees. 

Upon  motion  of  the  purchaser  (Alger)  and  the  mortga- 
gees (the  Buffalo  Loan,  etc.,  Co.)  the  Master  in  Chambers 
made  an  order  setting  aside  the  notice  of  appeal  served  by 
Moore  et  ah,  the  present  appellants.  From  this  order  the 
latter  appealed  to  a Judge  in  Chambers,  and  also  moved 
for  leave  to  appeal  from  the  vesting  order.  Ferguson,  J. 
dismissed  the  appeal  and  refused  the  motion  for  leave  to 
appeal ; and  from  his  order  the  present  appeal  was  taken. 

The  appeal  was  heard  by  a Divisional  Court  composed 
of  Boyd,  C.,  and  Robertson,  J.,  on  the  19th  January, 
1893. 

Aylesworth,  Q.  C.,  for  the  appellants. 

Middletoyi,  for  the  liquidator. 

E.  R.  Camero7i,  for  Russell  A.  Alger  and  the  Bufialo  Loan, 
Trust,  and  Safe  Deposit  Co. 

It  was  objected  that  no  appeal  lay  to  the  Divisional 
Court  in  a winding-up  matter,  and  Re  Rainey  Lake 
Lumber  Co.,  12  P.  R.  27,  was  cited. 

Judgment  was  delivered  on  the  16th  February,  1898. 

Boyd,  C. — I am  not  satisfied  that  the  Master  in  Cham- 
bers had  jurisdiction  to  set  aside  the  notice  of  appeal 
herein,  nor  do  I think  it  was  needful  to  set  that  aside 
under  the  procedure  contemplated  by  the  Winding-up 
Act.  If  the  requisite  leave  to  appeal  from  the  order  of 
my  brother  Robertson  was  not  obtained,  no  right  of 
appeal  could  be  exercised,  and  the  considerations  which 


184 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


warranted  interference  in  the  case  of  Donovan  v.  Haldane, 
14  P.  R 106,  did  not  then  exist.  The  practice  in  appeals 
is  to  be  regulated  by  reference  to  the  practice  in  the  Court 
appealed  to  : R S.  C.  ch.  129,  secs.  74,  75;  and  the  juris- 
diction of  subordinate  judicial  officers  conferred  by  sec.  77, 
sub-sec.  2,  is  withdrawn  by  the  amending  Act  52  Vic.  ch. 
32,  sec.  20,  unless  where  the  Court  choses  to  delegate  such 
powers.  In  this  winding-up  the  general  order  of  delega- 
tion was  made  to  the  local  Judge  at  Sarnia.  Appeal  was 
made  from  the  order  of  the  Master  to  my  brother  Fergu- 
son, who  affirmed  him,  and  thus  in  effect  did  himself 
strike  out  the  notice  of  appeal — as  might  be  properly  done 
when  he  at  the  same  time,  on  concurrent  application, refused 
leave  to  appeal  from  the  order  of  Robertson,  J. 

From  this  order  of  Ferguson,  J.,  1 am  of  opinion  that  no 
appeal  lies  to  the  Divisional  Court.  The  method  of  pro- 
cedure must  stand  as  the  Dominion  statute  directs,  and  by 
section  74  any  person  dissatisfied  with  the  order  or  decision 
of  a single  Judge  in  any  proceeding  under  the  Act  may 
* ^ appeal  therefrom  ^ * to  the  Court  of  Appeal. 

By  sec.  77,  sub-sec.  1,  that  extends  to  orders  made  by  a 
single  Judge  in  Chambers,  and  so  covers  the  present  case. 
This  appeal,  no  doubt,  can  only  be  after  leave  obtained  from 
a Judge,  and  as  leave  was  refused  by  my  brother  Fergu- 
son, that  would  seem  to  end  the  matter,  unless  he  be  will- 
ing to  reconsider  his  refusal — if  that  indeed  be  permissible  : 
Ex  p.  Stevenson  [1892],  1 Q.  B.  394. 

In  brief,  the  Divisional  Court  is  not  constituted  an  ap- 
pellate Court  for  the  purposes  of  Dominion  judicature 
under  the  Winding-up  Act.  The  appellants  should  pay 
the  costs  as  of  an  application  to  strike  out  the  case. 


Robertson,  J.,  concurred. 
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Re  Cosmopolitan  Life  Association. 

Re  Cosmopolitan  Casualty  Association. 


'Costs — Company — Winding-up — B.  S.  0.  ch.  183 — Jurisdiction  oj  County 
Court — Personal  order  against  liquidator  for  costs — Rule  1256. 

An  order  was  made  by  a County  Court,  under  R.  S.  0.  ch.  183,  for  the  wind- 
ing-up of  the  companies,  and  a liquidator  was  appointed,  who  brought 
in  a list  of  contributories.  The  contributories  shewed  cause  to  their 
names  being  settled  upon  the  list,  and  the  Court  made  an  order  in  the 
case  of  each  of  them,  reciting  that  it  appeared  there  was  no  jurisdiction 
to  make  the  wdnding-up  order  and  that  all  proceedings  were  irregular 
or  null,  and  ordering  that  each  contributory  should  have  his  costs  of 
shewing  cause,  to  be  paid  by  the  companies  and  the  liquidator  : — 

Held,  that  if  there  was  jurisdiction  to  make  the  winding-up  order,  the 
contributories  could  not  defend  themselves  by  shewing  that  it  was 
irregular  or  erroneous  ; and  if  there  was  no  jurisdiction,  all  the  proceed- 
ings were  coram  non  judice,  and  there  was  no  jurisdiction,  the  Court 
being  an  inferior  one,  to  order  the  liquidator  or  the  companies  to  pay 
the  costs. 

And  even  if  there  was  jurisdiction,  in  the  circumstances  of  this  case  it 
should  not  have  been  exercised  against  the  liquidator. 

Rule  1256  does  not  apply  to  proceedings  under  the  Winding-up  Act, 
either  by  virtue  of  sec.  34  of  the  Act  or  otherwise. 

Remarks  as  to  multiplicity  of  orders  taken  out  in  the  matters. 

[March  6,  1893— OsZer,  J.  A.] 

This  was  an  appeal  by  the  above  named  associations  and 
the  liquidator  thereof  from  certain  orders  made  by  the 
Judge  of  the  County  Court  of  the  county  of  York  in  a pro- 
ceeding under  R.  S.  0.  ch.  183  for  the  winding-up  of  the 
associations.  The  a])peal  was  brought  before  a Judge  of 
the  Court  of  Appeal  under  section  27  of  the  Act.  The 
facts  are  fully  stated  in  the  judgment. 

The  appeal  was  argued  before  Osler,  J.  A.,  on  the  7th 
January,  1893. 

SltepLey,  Q.  C.,  and  B.  A.  Davis,  for  the  appellants. 

W.  H.  Blake,  for  the  respondents,  the  contributories. 

Judgment  was  delivered  on  the  6th  March,  1893. 


Osler,  J.  A. — Looking  at  the  order  made  below  on  the 
27th  October  last  allowing  the  security  on  appeal  and  stay- 
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ing  proceedings,  I must  regard  this  appeal  as  one  from  the 
order  of  the  30th  April,  as  well  as  from  that  of  the  21st  Oc- 
tober last,  notwithstanding  the  informal  way  in  which  the 
“statement  of  the  case”  and  the  reasons  of  appeal  are  drawn 
up.  The  substantial  question  intended  to  be  raised,  and  I 
think  sufficiently  raised,  is  whether  the  Judge  below  had 
jurisdiction  to  order  the  liquidator  to  pay  the  costs  of  the 
proceedings  in  question  personally,  and  if  so,  whether,  under 
the  circumstances,  he  ought  to  have  done  so.  There  is  no 
written  note  of  the  learned  Judge’s  judgment  on  either  of 
the  motions  before  him,  and  the  facts  are  very  meagrely 
stated. 

It  appears  that  on  the  9th  November,  1891,  an  order  was 
made  by  the  County  Court  Judge  that  the  Cosmopolitan 
Life  Association  and  the  Cosmopolitan  Casualty  Associa- 
tion should  be  wound  up  under  the  provisions  of  chapter 
188,  K S.  O.  1887,  and  under  the  direction  of  the  Court. 

George  Edwards,  the  appellant,  was  appointed  liquidator 
of  the  companies.  He  was  directed  to  publish  notices 
in  a local  paper  and  in  the  Gazette,  calling  upon  creditors 
to  prove  their  claims,  and  also  to  file  in  the  County  Court 
clerk’s  office  a statement  of  assets  and  liabilities  of  the 
associations  and  a list  of  contributories  in  each.  Further, 
all  actions  against  both  companies  were  stayed. 

The  order  appears  to  have  been  made  upon  the  applica- 
tion of  James  Crowther  (a  creditor)  and  of  the  two  com- 
panies, and  upon  reading  the  petition  of  Crowther  and  affi- 
davits of  parties  named,  and  the  resolution  of  each  com- 
pany. Crowther’s  affidavit  states  that  he  is  a creditor  of 
the  company  for  rent,  and  that  he  is  informed  that  it  is 
insolvent. 

The  resolution,  passed,  as  it  is  sworn,  at  a special  general 
meeting  of  the  association,  recites  that,  “ having  the  report 
of  the  chairman  and  of  the  secretary  and  accountant  as  to 
the  financial  condition  of  the  association,  the  said  associa- 
tion being  unable  to  meet  its  obligations,  by  reason  of  its 
inability  to  satisfactorily  transact  business  under  its 
charter,  it  is  advisable,  in  the  opinion  of  the  meeting,  that 
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the  same  be  wound  up  forthwith,  and  that  the  vice-presi- 
dent be  and  he  is  hereby  instructed  to  take  the  necessary 
steps  to  carry  out  the  effect  of  the  resolution,”  etc. 

The  two  associations  were,  as  I infer,  in  some  way 
intimately  connected  with  each  other,  the  officials  and 
shareholders  being  the  same  in  each,  and  the  material 
produced  before  the  learned  Judge  on  the  application 
for  the  order  seems  to  have  been  in  duplicate,  one  set  for 
each  company. 

On  the  1st  March,  1892,  the  liquidator,  having  duly 
advertised  for  creditors  and  carried  in  before  the  County 
Judge  a list  of  contributories  (the  same  for  each  com- 
pany), obtained  an  appointment  from  the  Judge  to  settle 
the  list,  which  was  duly  served  upon  the  persons  affected 
thereby,  seven  in  all. 

On  the  30th  April,  1892,  an  order  was  made  reciting  all 
the  foregoing  documents  and  proceedings,  and  “ upon  hear- 
ing William  Mowat,  one  of  the  alleged  contributories,  shew 
cause  why  his  name  should  not  be  settled  upon  and 
included  in  the  list  of  contributories,  upon  the  several 
grounds  of  want  of  jurisdiction  to  make  said  winding-up 
order  and  of  nullity  or  irregularity  of  all  the  proceedings 
herein ; and  it  appearing  that  there  was  no  jurisdiction  to 
make  the  said  winding-up  order,  and  that  all  proceedings 
herein  are  irregular  or  null ; ” it  is  thereby  ordered  that  the 
said  William  Mowat  shall  have  all  costs  of  and  incidental 
to  his  shewing  cause  why  he  should  not  be  settled  as  a 
contributory  of  the  said  association  upon  the  said  list,  such 
costs  to  be  taxed  and  paid  by  the  said  Cosmopolitan  Life 
Association  and  George  Edwards  to  the  said  William 
Mowat. 

Six  similar  orders  were  made  in  favour  of  the  six  other 
contributories  in  the  Cosmopolitan  Life  Association,  and 
seven  similar  orders  in  favour  of  the  same  persons  as  con- 
tributories in  the  Cosmopolitan  Casualty  Association,  four- 
teen in  all,  and  appointments  were  taken  out  to  tax  four- 
teen sets  of  costs  under  these  orders. 

The  appellants  were  under  the  impression  that  the  Judge 
25 — VOL.  XV.  o.  p.  R. 
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had  refused  to  give  costs  against  them,  and  that  the  ques- 
tion had  been  reserved  as  to  making  an  order  for  costs 
against  the  persons  at  whose  instance  the  winding-up 
order  had  been  made  ; and  they  moved  on  affidavits  to  vary 
the  orders,  contending  that  they  had  been  erroneously 
drawn  up  in  directing  costs  to  be  paid  personally  by  the 
official  liquidator  and  by  the  associations. 

These  applications  were  in  the  result  dismissed,  fourteen 
more  orders  issued,  and  fourteen  more  sets  of  costs  directed 
to  be  taxed.  The  associations  and  the  official  liquidator 
now  appeal. 

The  grounds  on  which  the  learned  County  Court  Judge 
held  that  the  winding-up  order  had  been  made  without 
jurisdiction  are  not  in  so  many  words  specified  in  the  pro- 
ceedings before  me.  The  objection  which  proved  fatal  to 
it  probably  was  that  the  resolutions  on  which  the  petitions 
for  winding-up  were  founded  were  not  in  terms  special  or 
extraordinary  resolutions  within  the  meaning  of  section  4 
of  the  Act  R.  S.  0.  ch.  183,  on  which  the  companies  could 
present  a petition  for  winding-up  under  section  32.  Or  it 
may  be  that  the  inclusion  of  both  associations  in  the  same 
order  was  deemed  to  invalidate  it.  The  latter  objection 
would  strike  at  the  regularity  of  the  order,  but  not  at  the 
jurisdiction  of  the  Court ; and  I think  it  clear  that  it  would 
not  be  open  to  alleged  contributories  to  contest  the  action 
of  the  liquidator  in  proceeding  to  settle  them  on  the  list  on 
any  ground  of  that  kind.  The}^  should  have  appealed  from 
the  order,  or  perhaps  have  applied  to  the  Court  under  section 
33  to  stay  proceedings,  but  they  could  not  attack  it  in  this 
indirect  way  in  a subsidiary  proceeding:  Re  Arthur 
Average  Association,  L.  R.  10  Ch.  542-545  ; Re  London 
Marine  Insurance  Association,  L.  R.  8 Eq.  176 ; Re 
Padstow  Total  Loss  Association,  20  Ch.  D.  137  ; Lindley’s 
Law  of  Companies,  p.  662;  Healey  on  Joint  Stock  Com- 
panies, 2nd  ed.,  p.  570. 

In  one  case  this  rule  seems  to  have  been  disregarded 
where  the  order  was  irregular  on  the  same  ground  as  that 
now  in  question  : Re  Shields  Marine  Association,  16  W.  R. 
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69.  It  does  not  appear  that  any  costs  were  given  against 
the  liquidator.  And  in  another  case  where  the  winding-uj> 
was  purely  voluntary,  dependent  upon  the  validity  of  the 
resolutions  alone,  a motion  by  the  voluntary  liquidator 
for  payment  of  calls  was  dismissed,  but  without  costs,  on 
proof  that  the  resolution  to  wind  up  was  void  : Re 
Cambrian  Peat  and  Fuel  Co.,  31  L.  T.  N.  S.  773. 

If,  therefore,  the  liquidator’s  proceedings  had  been  dis- 
missed merely  on  the  ground  of  the  irregularity  of  the 
order,  I ought  to  allow  the  appeal,  leaving  the  parties  to 
take  such  proceedings  as  they  might  be  advised  to  take  in 
order  to  correct  it,  either  by  staying  all  proceedings  under 
the  particular  order  as  already  suggested,  or  possibly  by 
amending  it,  if  the  34th  section  extends  to  such  a case. 

But  the  objection  to  the  winding-up  order  goes  deeper. 
I think  the  learned  Judge  of  the  County  Court  was 
probably  right  in  holding  it  to  be  a nullity,  as  having- 
been  made  without  jurisdiction.  It  was  not  an  ordei- 
made  by  a superior  court  having  jurisdiction  in  a given 
state  of  facts  to  make  a winding-u]i  order,  and  as 
to  which,  if  a mistake  had  been  made,  it  was  a mistake  as 
to  the  facts  of  the  particular  case  and  not  the  assumption 
of  a jurisdiction  which  the  Court  had  not : Re  Padstow 
Total  Loss  Association,  20  Ch.  D.  at  pp.  142-145.  This 
was  an  order  made  by  an  inferior  Court,  the  jurisdic- 
tion of  which  is  limited  and  restrained  in  this  particu- 
lar to  that  which  the  statute  expressly  confers  upon  it, 
and  which  order,  therefore,  it  had  no  jurisdiction  to  make 
if  the  given  state  of  facts  on  which  jurisdiction  depended 
did  not  exist.  Being  made  by  an  inferior  Court,  it  is  of  no 
more  effect  than  if  the  Court  had  no  jurisdiction  to  make 
a winding-up  order  at  all.  Therefore  it  was  open  to  the 
contributories,  when  the  official  liquidator  attempted  to 
bring  them  in  under  it,  to  contest  its  validity  and  shew 
that  the  Court  had  no  jurisdiction  to  make  it : PLumstead 
Water  Co.  v.  Davis,  28  Beav.  545  ; Re  Padstow  Total  Loss 
Association,  20  Ch.  D.  137. 

I have  not  overlooked  the  29th  section  of  the  Act,  but 
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it  seems  clear  that  the  powers  conferred  thereby,  to  what- 
ever they  may  extend,  are  only  exercisable  under  that  part 
of  the  Act  comprised  in  sections  23  to  30  inclusive. 

If  this  was  the  ground  on  which  the  J udge  declined  to 
entertain  the  application  of  the  official  liquidator  to  settle 
the  respondents  on  the  list,  I am  of  opinion  that,  as  the 
whole  of  the  proceedings  before  him  failed  for  want  of  juris- 
diction, he  had  no  jurisdiction  to  make  any  order  for  the 
payment  of  costs. 

The  respondents  relied  upon  Re  Bombay  Civil  Fund 
Act,  Pringle  v.  Secretary  of  State,  40  Ch.  D.  288,  where 
it  was  held  by  the  Court  of  Appeal  that  they  had  inherent 
jurisdiction  to  order  an  unsuccessful  claimant  to  pay  the 
costs  of  wrongfully  putting  the  Court  in  motion.  But 
there  the  Court  had  full  jurisdiction  to  entertain  and  to  try 
the  merits  of  the  claim.  It  was,  moreover,  a superior  Court, 
and,  as  pointed  out  in  the  judgment  and  head-note,  there 
was  nothing  in  the  Act  under  which  the  proceedings  were 
taken  to  shew  that  the  legislature  intended  the  Court  not 
to  have  jurisdiction  to  give  such  costs.  I do  not  under- 
stand that  case  to  lay  down  that  where  an  inferior  Court 
has  no  jurisdiction  whatever  to  entertain  a particular 
proceeding,  it  has  jurisdiction  to  give  the  costs  of  wrong- 
fully putting  it  in  motion. 

It  is  sufficient,  however,  to  say  that  an  inferior  Court  can 
have,  on  principle,  no  such  jurisdiction  if  it  has  not  been 
expressly  conferred  upon  it : Powley  v.  Whitehead,  16  U.  C. 
R.  589;  Portman  v.  Patterson,  21  U.  C.  K 237 ; Wetherall  v. 
Garlow,  30  U.  C.  R.  1 ; Fair  v.  McOrovj,  31  U.  C.  R.  599  ; a 
principle  recognized  by  the  legislature  when  Rule  489  (now 
Con.  Rule  1256)  Ontario  Judicature  Act,  44  Vic.  ch.  5,  was 
passed.  That  Rule  provides  that  in  all  actions,  suits,  or 
other  proceedings  brought  in  any  County  Court  or  Divi- 
sion Court  in  Ontario  in  which  the  plaintiff  fails  to  recover 
judgment  by  reason  of  the  Court  having  no  jurisdiction 
over  the  subject  matter  thereof,  the  Court  or  Judge  shall 
have  jurisdiction  over  the  costs  of  the  action,  suit,  or  other 
proceeding. 
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This  Rule  does  not,  in  my  opinion,  apply  to  proceedings 
under  the  Winding-up  Act,  which  confers  a special  juris- 
diction upon  the  County  Court  in  relation  to  proceedings 
to  be  taken  under  it.  Nor  does  section  34  of  the  Act  aid 
the  respondents,  as  it  merely  adopts  Rules  of  procedure  as 
to  amendment  of  pleadings  and  proceedings,  as  far  as  they 
can  be  made  applicable  to  proceedings  under  the  Act. 
Whether  the  section  does  more  than  apply  the  Rules  as  to 
amendment  is,  perhaps,  not  quite  clear,  but  it  is  plain  that 
it  does  not  extend  to  a jurisdictional  rule  such  as  Rule 
1256  : Ahrens  v.  McGilligat,  23  C.  P.  171,  174. 

The  respondents  are,  therefore,  in  this  dilemma.  If  there 
was  jurisdiction  to  make  the  winding-up  order,  they  could 
not  defend  themselves  by  shewing  that  it  was  irregular  or 
erroneous.  They  should  have  appealed  or  moved  to  stay 
proceedings  under  it.  If  there  was  no  jurisdiction  to  make 
the  order,  all  the  proceedings  were  coram  non  judice,  and 
there  was  no  jurisdiction  to  order  the  liquidator  or  company 
to  pay  the  costs. 

But  even  if  there  was  jurisdiction  to  make  such  an 
order,  I should  have  been  of  opinion  that  in  this  case 
it  ought  not  to  have  been  exercised  against  the  official 
liquidator.  No  doubt,  where  there  is  jurisdiction,  the 
liquidator  may  be  ordered  to  pay  the  costs  personally  in  a 
proper  case : Ferrao's  Case,  L.  R.  9 Ch.  355  ; Re  Bolt  and 
Iron  Go.,  10  P.  R.  434  ; Fraser  v.  Brescia  Steam  Tram- 
ways Co.,  56  L.  T.  N.  S.  771 ; in  which  last  case  the  whole 
question  is  very  fully  considered.  But  the  circumstances 
of  this  case  are  peculiar  and  would  well  warrant  me  in 
following  the  precedent  set  in  Re  Cambrian  Peat  and 
Fuel  Go.,  31  L.  T.  N.  S.  773,  where  the  liquidator’s  proceed- 
ings against  the  contributories  were  dismissed  without  costs 
on  the  ground  that  the  winding-up  resolutions  were  void. 
Here  the  contributories  cannot  have  been  ignorant  of  the 
winding-up  order,  and  it  might  well  have  been  expected 
that  a direct  attack  would  have  been  promptly  made  by 
them  upon  it,  instead  of  waiting  until  the  liquidator,  who 
was  not  responsible  for  its  existence,  had  proceeded,  as  the 
statute  required  him  to  do,  to  carry  in  the  list. 
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It  is  impossible  to  avoid  noticing  the  extraordinarily 
opjiressive  character  of  the  proceedings  which  are  the  sub- 
ject of  this  appeal.  If  the  respondents  were  to  have  tho 
costs  of  both  motions,  they  should  have  been  covered  by 
two  orders,  instead  of,  as  it  seems,  by  twenty-eight.  I can- 
not see  why  one  order  drawn  up  in  the  matter  of  the 
winding-up  order  of  the  two  companies  should  not  have 
been  made  as  to  the  costs  of  all  the  contributories  on  each 
motion.  As  it  is,  I allow  the  appeals,  but,  under  all  the 
circumstances,  I think  it  should  be  without  costs. 


In  re  Town  of  Thornbury  and  County  of  Grey. 


Arbitration  and  award — Fees  of  arbitrators — Day's  sitting — R.  8.  0.  ch. 

53,  schedules — Computation  of  time. 

Upon  the  proper  construction  of  the  schedules  to  R.  S.  O.  ch.  53,  arbi- 
trators are  not  entitled  to  charge  as  fees  for  a day’s  sitting  which 
extends  beyond  six  hours  more  than  the  maximum  amount  fixed  by  tha 
schedules  for  a single  day’s  sitting. 

Armstrong  v.  Darling,  6 C.  L.  T.  214  ; 22  C.  L.  J.  149,  overruled. 

Decision  of  Street,  J.,  affirmed. 

[March  4,  1893. — The  Queen's  Bench  Division.^ 

An  appeal  by  the  corporation  of  the  town  of  Thornbury 
from  an  order  of  Street,  J.,  in  Chambers,  upon  appeal 
from  the  taxation  of  arbitrators’  fees. 

Upon  an  arbitration  between  the  town  and  the  county 
there  were  three  arbitrators,  two  of  them  being  profes- 
sional men.  The  professional  arbitrators  sat  in  all  thirty- 
eight  hours,  and  the  non-professional  arbitrator  thirty-five 
hours.  The  sittings  consisted  on  some  days  of  less  than 
six  hours,  and  on  others  of  more.  The  professional  arbi- 
trators charged  $3.33  per  hour  for  the  thirty-eight  hours, 
and  the  lay  arbitrator  $1.66  per  hour  for  the  thirty-five 
hours ; and  on  taxation  the  local  registrar  at  Owen  Sound 
allowed  the  fees  as  charged. 
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R.  S.  0.  ch.  53,  sec.  20  and  schedule  A.,  provides  that  the 
fees  to  which  a non-professional  arbitrator  shall  be  entitled 
are : “For  every  day’s  sitting,  to  consist  of  not  less  than 
six  hours,  not  less  than  $5,  nor  more  than  $10.  For  every 
sitting  not  extending  to  six  hours  (fractional  parts  of  hours 
being  excluded)  where  the  arbitration  is  actually  proceeded 
with,  for  each  hour  occupied  in  such  proceedings,  at  the 
rate  of  not  less  than  $1,  nor  more  than  $1.50.”  Ey  sec. 
21  and  schedule  B.,  each  of  these  amounts  is  doubled  in 
the  case  of  professional  arbitrators. 

In  making  up  their  fees  in  this  case,  the  arbitrators 
took  the  maximum  amount  per  diem  allowed  by  the  Act, 
and  divided  it  by  six,  and  then  multiplied  by  the  number 
of  hours  actually  engaged. 

Street,  J.,  held  that  this  was  not  right ; that  the  arbi- 
trators could  not  be  allowed  anything  beyond  the  maxi- 
mum amount  fixed  by  the  statute  for  one  day,  no  matter 
how  many  hours  beyond  six  they  were  engaged  ; and  that 
for  a day  on  which  they  sat  for  less  than  six  hours  they 
were  entitled  only  to  the  per  horam  allowance  fixed  by 
the  statute  ; and  allowed  the  appeal  accordingly. 

The  town  corporation  appealed  from  this  decision,  and 
their  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Armour,  C.  J.,  and  Falconbridge,  J.,  on  the  6th 
February,  1893. 

W.  H.  Blake,  for  the  town  corporation,  relied  on 
Armstrong  v.  Darling,  6 C.  L.  T.  214 ; 22  C.  L.  J.  149. 

G.  J.  Holman,  for  the  county  corporation. 

On  the  4th  March,  1893,  the  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. — The  order  of  my  brother  Street  is  right, 
and  must  be  affirmed. 

But  for  the  decision  in  Armstrong  v.  Darling,  6 C.  L.  T. 
214,  I should  not  have  thought  that  the  provisions  of  the 
Act  R.  S.  0.  1887  ch.  53,  secs.  20  and  21,  admitted  of  any 
doubt. 
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This  statute  as  originally  passed  (29  Yic.  ch.  32)  was 
expressly  ‘‘  for  restraint  of  unreasonable  charges  attending 
arbitrations.” 

It  expressly  prohibits  any  arbitrator  from  demanding  or 
taking  for  his  attendance  and  services  as  such  arbitrator 
any  greater  fees  than  are  set  down  in  the  schedules  to  the 
Act,  A.  and  B.  respectively  ; schedule  A.  applying  to  arbi- 
trators who  are  not  by  profession  and  calling  barristers, 
solicitors,  engineers,  architects,  or  deputy  provincial  land 
surveyors ; and  schedule  B.  applying  to  arbitrators  who  are. 

The  attendance  and  services  for  which  fees  may  be  de- 
manded and  taken  by  an  arbitrator  of  either  class  are  by 
these  schedules  precisely  the  same,  but  the  fees  differ  in 
amount  according  to  which  of  these  two  classes  the  arbi- 
trator belongs. 

Such  attendance  and  services  are  thus  prescribed  by  the 
said  respective  schedules. 

For  every  meeting  when  the  cause  is  not  proceeded  with, 
but  an  enlargement  or  postponement  is  made  at  the  request 
of  any  party : not  less  than  — , nor  more  than  — . For 
every  day’s  sitting,  to  consist  of  not  less  than  six  hours, 
not  less  than  — , nor  more  than  — . For  every  sitting  not 
extending  to  six  hours  (fractional  parts  of  hours  being 
excluded)  when  the  arbitration  is  actually  proceeded  with, 
for  each  hour  occupied  in  such  proceedings,  at  the  rate  of 
not  less  than  — , nor  more  than  — . 

The  day,  according  to  our  law,  commences  at  midnight 
and  ends  the  following  midnight : Co.  Litt.  135  a. ; Williams 
V.  Nash,  28  Beav.  93. 

The  words,  ‘‘  for  every  day’s  sitting,  to  consist  of  not  less 
than  six  hours,”  clearly  mean  for  every  day  upon  which 
the  arbitrator  sits  for  six  hours  or  more  ; and  there  is  no 
ground  for  the  contention  that  for  the  hours  beyond  six 
during  which  he  sits  in  any  one  day  he  is  to  be  paid  at 
the  rate  of  so  much  for  each  hour  beyond  the  six : see 
Bones  v.  Booth,  2 W.  Bl.  1226. 

We  see  no  valid  reason  why  the  costs  should  not  follow 
the  event. 

The  appeal  will,  therefore,  be  dismissed  with  costs. 
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Grothe  et  al.  V.  Pearce. 


Appeal  bond — Appeal  to  Court  of  Appeal — Parties  to  bond — Non-execu- 
tion by  some  of  the  parties — Order  dispensing  with  execution — Defects  in 
bond. 

An  appeal  bond  for  the  purpose  of  an  appeal  by  the  plaintiffs  to  the 
Court  of  Appeal  was  drawn  up  with  the  names  of  all  the  plaintiffs  as 
parties  thereto,  and  was  executed  by  the  sureties  and  some  of  the 
plaintiffs  in  that  shape,  and  an  order  was  afterwards  obtained  dis- 
pensing with  the  execution  of  the  bond  by  the  other  plaintiffs,  except 
two,  who  had  withdrawn  from  the  appeal.  The  bond  was  also  defec- 
tive in  the  condition  : — 

Held,  that  the  order  should  have  been  obtained  before  the  execution  of 
the  bond,  and  that  only  those  of  the  appellants  actually  executing  it 
should  have  been  named  as  parties  to  it ; and  the  bond  was  set  aside. 

[March  9,  1893, — The  Master  in  Chambers.'\ 
[March  14,  1893.  Boyd,  C.] 

Motion  by  the  defendant  to  set  aside  an  appeal  bond 
filed  by  the  plaintiffs,  upon  the  grounds  : (1)  that  two  of 
the  persons  named  as  appellants — the  plaintiffs  Kent  and 
Turcotte — had  not  executed  the  bond,  and  there  was  no 
order  dispensing  with  execution  b}^  them  ; (2)  that  the 
recitals  in  the  bond  were  untrue  in  that  the  plaintiffs 
Kent  and  Turcotte  were  not  parties  to  the  appeal ; and 
(3)  that  the  bond  was  irregular  in  that  the  condition  did 
not  clearly  set  forth  the  amount  to  be  paid  and  the  order 
under  which  the  amount  was  to  be  paid  ; and  on  other 
grounds. 

The  bond  was  one  given  by  the  plaintiffs  on  their  inten- 
ded appeal  to  the  Court  of  Appeal  from  the  judgment  of 
Boyd,  G.,  in  an  interpleader  issue  between  the  parties,  and 
purported  to  be  entered  into  by  all  the  plaintiffs  in  the 
issue.  The  bond  was  executed  on  the  6th  February,  1893, 
but  was  not  filed  until  the  23rd  February,  1893.  The 
greater  number  of  the  plaintiffs  being  resident  out  of  the 
jurisdiction,  an  order  was  made  on  the  25th  February, 
1893,  under  Rule  807,  dispensing  with  the  execution  of  the 
bond  by  those  who  were  so  resident,  except  the  plaintiffs 
Kent  and  Turcotte,  who  appeared  to  have  withdrawn  from 
the  appeal  on  the  22nd  February,  1893.  Their  names, 
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liowever,  remained  on  the  bond  as  parties  to  it,  though  it 
vas  not  executed  by  them.  The  names  also  of  those 
})laintiffs  whose  execution  of  the  bond  was  dispensed  with 
appeared  in  the  bond  as  parties  to  it,  though  it  was  not 
executed  by  them.  It  was  executed  by  the  sureties  and 
the  remaining  plaintiffs. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  8th  March,  1893. 

William  Johnston,  for  the  defendant. 

J.  A.  Macintosh,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — I am  of  the  opinion  that 
the  order  dispensing  with  the  execution  by  the  parties 
should  have  covered  the  plaintiffs  Kent  and  Turcotte; 
but  not  having  done  so,  it  cannot  now  be  amended  owing 
to  their  discontinuing  from  the  appeal ; and  that,  as  their 
names  appear  as  parties  to  the  bond,  the  case  of  Robinson 
V.  Harris,  14  P.  R.  373,  applies,  and  the  defendant  is  enti- 
tled to  have  the  bond  free  from  this  difficulty. 

In  other  respects  the  bond  is  incomplete.  In  the 
condition  it  is  stated,  “ do  and  shall  pay  the  amount 
by  said  judgment  and  a certain  order  made  in  the  said 
suits,”  without  mentioning  what  suits,  and  there  being 
no  previous  mention  of  the  suits. 

The  bond  must  be  disallowed  with  costs  to  the  de- 
fendant in  any  event  of  the  appeal. 

The  plaintiffs  appealed,  and  their  appeal  was  argued  by 
the  same  counsel  before  Boyd,  C.,  in  Chambers,  on  the  13th 
March,  1893. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — I agree  generally  with  the  Master’s  judgment 
that  the  bond  is  not  drawn  with  such  care  as  to  satisfy 
the  reasonable  requirements  of  the  respondent.  Besides,  I 
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do  not  think  it  is  a proper  practice  to  set  out  the  names 
of  all  the  parties  appellant  with  the  proposed  sureties  as 
those  to  execute  the  bond  as  parties,  then  have  the  sure- 
ties execute,  and  after  that  to  get  an  order  to  dispense 
with  execution  by  the  appellants,  or  by  those  who  are  out 
of  the  jurisdiction.  The  order  to  exempt  from  execution 
should  be  first  obtained,  and  the  bond  drawn  so  as  to  con- 
form to  the  actual  fact  as  to  the  intended  signatures.  One 
cannot  tell  what  objections  might  be  raised  by  the  sureties 
when  the  instrument  contemplates  the  execution  by  all, 
and  only  some  sign  ; and  an  order  made  ex  2^ost  facto  will 
not  avail  as  against  the  sureties,  who  are  not  parties  to  the 
litigation,  and  are  not  bound  by  such  an  order. 

I would  now  order  that  the  bond  need  not  be  executed 
by  those  who  appeal  and  are  resident  out  of  the  jurisdic- 
tion, and  would  permit  a new  bond,  in  proper  form  and 
properly  executed,  to  be  filed  in  substitution  of  that  which 
is  now  on  the  files  of  the  Court. 

Costs  of  this  appeal  to  be  to  the  respondents  in  any 
event. 


Smith  et  al.  v.  Silverthorne. 


Security  for  costs — Several  plaintiffs — Only  one  in  jurisdiction — Joint  action. 

Action  by  the  widow,  as  dowress,  and  the  children,  as  heirs-at-law,  of  a 
deceased  person,  to  recover  possession  of  land  alleged  to  be  the  property 
of  the  deceased  : — 

Held,  that  the  action  was  a joint  one,  and  although  the  plaintiffs  other 
than  the  widow  resided  out  of  the  jurisdiction,  they  could  not  be 
ordered  to  give  security  for  costs. 

H Hormusgee  v.  Grey,  10  Q.  B.  D.  13,  followed. 

[March  14,  1893. — Boyd,  C.] 

An  appeal  by  the  plaintiffs  from  an  order  of  the  local 
Judge  at  Simcoe  requiring  the  plaintiffs  other  than 
Betsy  Ann  Smith  to  give  security  for  the  defendant’s 
costs  of  the  action,  which  was  brought  by  Betsy  Ann 
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Smith,  the  widow,  and  the  other  plaintiffs,  the  children,  of 
one  Smith,  deceased,  for  the  recovery  of  land  alleged  to 
be  his  property.  The  plaintiff  Betsy  Ann  Smith  lived  in 
Ontario,  but  the  other  plaintiff’s  lived  out  of  Ontario,  and 
on  that  ground  were  ordered  to  give  security. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  13th  March,  1893. 

J.  E.  Jones,  for  the  plaintiffs. 

J.  M.  Clark,  for  the  defendant. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — This  action  is  by  the  widow  and  children  as 
co-plaintiffs  to  I'ecover  land  alleged  to  be  the  property  of 
the  deceased  husband  and  father.  The  alleged  title  comes 
under  a contract  to  purchase  and  possession  thereunder, 
no  conveyance  being  executed ; and  it  is  alleged  that  the 
defendant  took  the  land  with  knowledge  of  the  plaintiffs’ 
rights.  The  widow’s  right  as  doweress,  and  the  children’s 
right  as  heirs,  depend  upon  proof  of  this  partly  performed 
contract  to  purchase,  and  the  knowledge  thereof  of  the 
defendant.  The  same  proof  which  entitles  one  to  succeed 
enures  to  the  benefit  of  all ; so  that  the  action  is  of  a 
distinctly  joint  nature,  representing  the  aggregate  of  rights 
pertaining  to  the  intestate,  transmitted  to  his  widow  and 
heirs-at-law.  This  is,  therefore,  a properly  constituted 
joint  action,  in  which,  if  the  action  fails,  all  costs  may  be 
recovered  from  each  of  the  plaintiffs.  That  being  so,  the 
old  rule  still  exists,  that  if  one  of  two  or  more  joint  plaintiffs 
resides  within  the  jurisdiction,  security  for  costs  will  not 
be  ordered  though  the  others  are  resident  abroad  : UHor- 
musgee  v.  Grey,  10  Q.  B.  D.  13.  The  widow  is  and  has 
always  been  a resident  of  Ontario. 

Nor  am  I satisfied  that  the  order  could  be  upheld  on 
the  other  ground  urged,  having  regard  to  Wilder  v.  Hop- 
kins, 4 P.  R.  350,  as  two  of  the  plaintiffs,  apart  from  the 
mother,  were  actually  resident  (though  it  may  be  tempor- 
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arily)  within  the  jurisdiction  when  the  writ  issued,  and 
there  was  not  in  fact  any  untrue  statement  indorsed  on 
the  writ  of  summons  as  to  their  abode  at  that  time  : 
Ehrard  v.  Gassier,  28  Ch.  D.  232. 

But  I prefer  to  decide  on  the  other  ground,  and  would 
vacate  the  order  for  security  with  costs  in  the  cause  to  the 
plaintiffs. 

I do  not  perceive  that  three  of  the  children  being- 
sons  of  another  mother,  is  a controlling  fact  so  as  to  diver- 
sify their  interest.  They  are  all  in  the  same  boat  as  to  the 
defence  raised,  and  must  win  or  lose  together. 


Lancaster  v.  Byckman. 

Security  for  costs — Slander — 52  Vic.  ch.  14,  sec.  1,  sub-sec.  3,  (0.) — 
Disclosing  defence — Cross-examination  on  affidavit — Counter-affidavits — 
Stay  of  proceedings. 

Ill  an  action  for  slander  brought  under  52  Vic.  ch.  14  (0. ) the  defama- 
tory words  complained  of  imputing  want  of  chastity  to  the  plaintiff,  an 
unmarried  female,  and  also  for  an  assault,  the  defendant  mov-ed  under 
sub-sec.  3 of  sec.  1 of  the  Act,  for  security  for  costs,  upon  an  affidavit 
which  stated,  among  other  things,  that  the  defendant  had  a good 
defence  on  the  merits,  but  did  not  disclose  such  defence  : — 

Held,  that  the  affidavit  was  not  sufficient,  for  a prbnd  facie  defence  must 
be  shewn  ; but  the  cross-examination  of  the  defendant  upon  her  affidavit 
might  be  read  in  aid  of  the  affidavit  itself  ; and  counter-affidavits  could 
not  be  received  : — 

Held,  also,  that  the  stay  of  proceedings  in  the  order  made  for  security  for 
costs  should  not  apply  to  the  count  for  assault. 

[March  3,  1893. — Street, 

This  was  an  appeal  by  the  plaintiff  from  an  order  made 
by  Senkler,  County  Judge,  sitting  as  local  Judge  of  the 
High  Court  at  St.  Catharines,  ordering  security  for  costs 
to  be  given  by  the  plaintiff. 

The  action  was  brought  by  the  plaintiff,  who  was  an 
unmarried  woman  and  a domestic  servant,  against  the 
defendant,  the  wife  of  a farmer,  to  recover  : 1st,  damages 
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for  defamatory  words  imputing  that  the  plaintiff  was  with 
child ; 2nd,  damages  for  an  alleged  assault.  The  action 
so  far  as  the  defamation  was  concerned,  was  alleged  in  the 
statement  of  claim  to  be  brought  under  52  Yic.  ch.  14  (0.). 

On  22nd  December,  1892,  the  defendant  applied  for 
security  for  costs,  upon  her  affidavit  that  the  plaintiff  was 
not  possessed  of  property  sufficient  to  answer  the  costs  of 
the  action  in  case  a verdict  should  be  given  against  her ; 
that  the  defendant  had  a good  defence  on  the  merits : and 
that  the  grounds  of  action  were  trivial  and  frivolous. 

o 

The  defendant  was  cross-examined  upon  her  affidavit, 
and  admitted  having  a belief  that  the  plaintiff  was  with 
child,  and  that  she  had  communicated  her  belief  to  a Mrs. 
Crow;  that  at  the  time  she  did  so  the  plaintiff  was  in  her 
own  employ  as  a domestic  servant,  and  the  plaintiff’s 
mother  being  at  a distance,  she  had  spoken  to  Mrs.  Crow, 
who  was  an  intimate  friend  of  the  plaintiff,  in  order  that 
Mrs.  Crow  might  ascertain  the  truth  and  advise  the  plain- 
tiff The  plaintiff  left  the  defendant’s  service  in  conse- 
quence of  her  suspicions,  and  went  at  once  to  stay  with 
Mrs.  Crow,  and  brought  this  action. 

The  learned  local  Judge  held  that  the  affidavit  and 
cross-examination  of  the  defendant  might  be  read  together, 
and  that  a primd  facie  defence  of  privilege  had  been  made 
out;  and  it  appearing  that  the  plaintiff  had  no  property, 
he  made  an  order  staying  proceedings  in  the  action  until 
security  for  costs  should  be  given. 

Against  this  order  the  plaintiff  appealed,  and  the  appeal 
was  argued  before  Street,  J,,  on  14th  February,  1893,  in 
Chambers. 

Middleton,  for  the  plaintiff. 

Aylesworth,  Q.  C.,  for  the  defendant. 

Judgment  was  delivered  on  the  3rd  March,  1893. 

Street,  J. — The  third  sub-section  of  the  1st  section  of 
ch.  14,  52  Vic.  (0.)  provides  that  the  plaintiff  may  be  ordered 
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in  an  action  brought  under  that  statute  to  give  security 
for  costs,  upon  the  defendant,  amongst  other  things,  “ shew- 
ing” by  affidavit  a good  defence  to  tlie  action  on  the  merits. 

I a^ree  with  the  learned  local  Judge  that  an  affidavit 
merely  stating  that  the  defendant  has  a good  defence  on 
the  merits  is  not  sufficient  under  this  section ; and  that  a 
primd  facie  defence  must  be  disclosed  upon  the  affidavit : 
Whiley  v.  Whiley,  4 C.  B.  N.  S.  653  ; and  counter-affida- 
vits should  not  be  received,  because  the  case  will  not  be 
tried  upon  a summary  application  of  this  kind  : Warring- 
ton V.  Leake,  11  Ex.  304 ; so  that  I must  decline  to  consider 
the  affidavits  on  the  part  of  the  plaintiff  produced  upon 
the  appeal  for  the  first  time. 

I also  concur  in  the  opinion  of  the  learned  local  Judge 
that  the  cross-examination  of  the  defendant  upon  her  affi- 
davit may  be  read  in  aid  of  the  affidavit  itself ; and  that 
& primd  facie  case  of  privilege  is  made  out,  which  is  all 
that  is  necessary  for  the  purposes  of  the  section  above 
referred  to,  where  it  is  not  displaced  out  of  the  defendant’s 
own  mouth  upon  cross-examination  under  the  4th  sub-sec- 
tion of  section  1. 

I think,  however,  that  there  was  no  right  to  stay  the 
plaintift*’s  proceedings  so  far  as  the  count  for  assault  is 
concerned.  The  assault  charged  appears  to  be  of  a very 
trivial  character,  but  there  was  no  juiisdiction,  so  far  as  I 
can  see,  to  stay  the  action  for  it,  upon  the  present  applica- 
tion at  all  events,  and  the  stay  of  proceedings  should  only 
apply  to  the  counts  for  defamation ; these  must  be  struck 
out  if  the  plaintiff  desires  to  proceed  for  the  assault  alone. 

As  each  party  has  partially  succeeded  upon  the  present 
appeal,  there  should  be  no  costs  of  it. 
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Bank  of  Hamilton  v.  Essery. 


Judgment  debtor — Examination  of — Questions  relating  to  disposition  of 
goods  of  debtor  ajter  sale — Advice  of  counsel — Examiner's  ruling. 

Where  the  defendant  had,  before  judgment  against  him,  executed  a bill 
of  sale  of  his  stock-in-trade,  which  had  been  registered  : — 

Held,  that  upon  his  examination  as  a judgment  debtor,  he  was  compel- 
lable to  answer  questions  in  respect  to  his  dealings  with  such  property- 
after  the  date  of  the  bill  of  sale  ; and  that  he  could  not  shelter  himself 
behind  the  advice  of  counsel  : — 

Held,  also,  that  notwithstanding  that  the  examiner  had  ruled  that  the 
judgment  debtor  was  not  obliged  to  answer  certain  questions,  and  that 
the  ruling  had  not  been  appealed  against,  the  usual  order  might  be 
made  directing  the  defendant  to  attend  again  for  examination. 

[March  7,  1893. — Ferguson,  J.] 

This  was  a motion  by  the  plaintiffs  to  commit  the  defen- 
dant for  unsatisfactory  answers  upon  his  examination  as  a 
judgment  debtor.  The  judgment  was  for  the  payment  of 
money.  The  defendant  had  sold  his  stock-in-trade  to  his 
wife  and  one  Brown,  and  a bill  of  sale  had  been  executed 
and  registered  some  time  before  the  judgment  was  ob- 
tained. 

Under  the  advice  of  counsel,  the  defendant  refused  to 
answer  questions  as  to  the  disposition  of  the  goods  sold 
after  the  date  of  the  bill  of  sale  ; and  the  examiner  ruled 
that  he  was  not  obliged  to  answer. 

The  plaintiffs  made  this  motion  with  the  object  of  com- 
pelling the  defendant  to  answer  such  questions. 


The  motion  was  argued  before  Ferguson,  J.,  in  Cham- 
bers, on  the  6th  March,  1893. 

A.  McLean  Macdonell,  for  the  plaintiffs. 

James  Reeve,  Q.  C.,  for  the  defendant,  contended  that 
the  defendant  was  not  bound  to  answer  the  questions  ; 
and  also  that  the  plaintiffs’  proper  remedy  was  by  way  of 
appeal  from  the  examiner’s  ruling,  citing  Orpen  v.  Kerr, 
11  P.  R.  128. 

Judgment  was  delivered  on  the  following  day. 
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Ferguson,  J. — Under  the  provisions  of  Rule  926  a judg- 
ment debtor  may  be  examined  touching  his  estate  and 
effects,  and  as  to  the  property  and  means  he  had  when  the 
debt  or  liability  which  was  the  subject  of  the  action  in 
which  judgment  has  been  obtained  against  him  was  incur- 
red, and  as  to  the  property  and  means  he  still  has  of 
discharging  the  said  judgment,  and  as  to  the  disposal  he 
has  made  of  any  property  since  contracting  such  debt  or 
incurring  such  liability,  etc. 

Among  the  provisions  of  Rule  932,  this  one  occurs  : “ Or 
if  it  appears  from  such  examination  that  such  debtor  has 
concealed  or  made  away  with  his  property  in  order  to 
defeat  or  defraud  his  creditors,  or  any  of  them,  the  Court 
or  Judge  may  order,”  etc. 

Reading  these  two  together,  one  sees  what  the  author- 
ized scope  of  an  examination  of  a judgment  debtor  is ; and 
I cannot  but  think  that  it  is  clearly  wrong  to  say  that 
because  a judgment  debtor  has  in  fact  signed  a paper  or 
executed  a document  which  professes  to  be  a transfer  of 
his  property,  he  is  not  bound  or  obliged  or  compellable  to 
answer  questions,  in  his  examination,  touching  the  same 
property,  or  his  dealings  with  or  conduct  in  respect  of  it, 
or  the  acts  and  conduct  of  himself  and  his  transferee,  or 
supposed  transferee,  in  regaixl  to  the  same  property,  after 
the  date  of  such  transfer  or  supposed  transfer  of  the  pro- 
perty, by  or  through  means  of  such  paper  or  document ; 
for,  as  it  appears  to  me,  the  answers  to  questions  on  these 
subjects  may  well  be  the  means  whereby  the  Court  or  a 
J udge  is  enabled  to  determine  whether  or  not  the  debtor 
has  concealed  or  made  away  with  his  property  in  order  to 
defeat  or  defraud  his  creditors,  or  any  of  them,  and  to  carry 
into  effect  the  provisions  of  these  Rules,  which  provisions 
were  formerly  embodied  in  the  statute  on  the  subject,  and 
have  now  the  full  force  of  statute  law. 

I think  the  judgment  debtor  compellable  to  answer,  upon 
such  an  examination,  all  questions  asked  him  in  respect  to 
his  dealings  or  conduct  with  respect  to  such  property,  even 
after  it  may  have  passed,  or  be  supposed  to  have  passed^. 
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into  the  hands  of  subsequent  transferees  of  the  same,  for 
the  reasons  above  indicated. 

I have  perused  the  parts  of  the  examination  containing 
the  questions  that  this  judgment  debtor  refused  to  answer, 
as  well  as  the  questions  and  refusals  to  answer  contained 
in  the  notice  of  this  motion  ; and  I am  of  the  opinion  that 
the  judgment  debtor  was  clearly  wrong  in  refusing  to 
answer  the  questions ; and  1 am  of  the  opinion  that  he 
cannot  shield  himself  behind  the  advice  of  counsel. 

As  to  the  ruling  of  the  learned  examiner,  I do  not  think 
the  case  of  Orpen  v.  Kerr,  11  P.  R.  128,  relied  on  by 
counsel  for  the  judgment  debtor,  is  in  point ; and  I am  of 
the  opinion  that  such  ruling  does  not  stand  in  the  way  of 
my  making  an  order  that  the  judgment  debtor  shall  attend 
again  at  his  own  expense,  and  submit  to  an  examination 
by  or  on  behalf  of  the  judgment  creditors. 

I think  this  is  the  order  that  should  be  made  ; and,  as 
it  is  an  order  now  well  known  in  practice,  I need  not  here 
further  point  out  the  provisions  that  it  should  contain. 

The  defendant  should  pay  the  costs  of  and  incidental  to 
this  application. 
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Bri^thour  V.  Brooke  . ET  al. 


Venue—  Change  of — Preponderance  of  convenience — Expense. 

The  decided  cases  have  not  yet  entirely  forbidden  a change  of  the  place 
of  trial. 

And  where  the  cause  of  action  arose  in  the  county  of  Brant,  the  plaintiff 
and  defendants  resided  therein,  the  defendants  swore  to  thirteen  mate- 
rial and  necessary  witnesses  all  residing  in  the  county  of  Brant  and 
convenient  to  Brantford,  the  county  town,  and  it  was  not  disputed  by 
the  plaintiff  that,  if  he  had  to  call  any  witnesses  at  all,  they  would  be 
persons  residing  at  or  near  Brantford  ; the  place  of  trial  was  changed 
by  order  from  Hamilton,  which  was  named  by  the  plaintiff,  to  Brant- 
ford : — 

Held,  that,  although  the  difference  in  expense  was  not  considerable,  the 
great  preponderance  of  convenience  to  witnesses  and  parties  was  in 
favour  of  Brantford. 


[March  21,  1893. — Ferguson,  J.  ] 

An  appeal  by  the  defendant  Brooke  from  an  order  of  the 
Master  in  Chambers  refusing  to  change  the  venue  from 
Hamilton  to  Brantford.  The  facts  are  stated  in  the  judg- 
ment. 

The  appeal  was  argued  before  Ferguson,  J.,  in  Cham- 
bers, on  the  20th  March,  1893. 

IT.  H.  Blake,  for  the  appellant. 

Lynch- Staunton,  for  the  plaintiff. 

The  following  cases  were  referred  to:  Mallory  v.  Mallory, 
2 Ch.  Chamb.  R.  404  ; Harper  v.  Smith,  6 P.  R.  9 ; Phip- 
pen  V.  McLeod,  7 P.  R.  377 ; Servos  v.  Servos,  11  P.  R.  135  ; 
Greey  v.  Siddall,  12  P.  R.  557  ; Odell  v.  Mulholland,  14 
P.  R.  180 ; Croil  v.  Russell,  ih,  185  ; Peer  v.  North-  West 
Transportation  Co.,  ib.  381;  Berlin  Piano  Go.  v.  Truaisch, 
15  P.  R.  68 ; McArthur  v.  Michigan  Central  R.  W.  Co.,  ib. 
77. 


Judgment  was  delivered  on  the  following  day. 

Ferguson,  J. — The  question  on  this  appeal  is  whether 
or  not  the  place  of  trial  should  be  changed  from  Hamilton 
to  Brantford.  The  cause  of  action  arose  in  Brantford,  or 
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at  least  in  the  county  of  Brant,  of  which  Brantford  is  the 
county  town.  The  plaintiff  and  the  defendants  reside  in 
Brantford,  or  in  the  county  of  Brant.  The  defendant 
appealing  swears  that  he  has  thirteen  material  and  neces- 
sary witnesses  all  of  whom  reside  in  the  county  of  Brant 
and  convenient  to  Brantford ; and  he  further  says  that  the 
plaintiff’s  witnesses,  if  any,  reside  in  the  county  of  Brant 
and  convenient  to  Brantford. 

It  is  not  a case  in  which,  as  sometimes  occurs,  the  par- 
ties and  witnesses,  though  resident  in  one  county,  are  as 
convenient,  or  nearly  as  convenient,  to  the  county  town  of 
the  adjoining  county  as  to  the  county  town  of  their  own 
county. 

The  plaintiff’s  counsel  says  that  the  plaintiff  does  not 
intend  to  call  any  witnesses.  He  says  that  the  action  can 
be  tried  upon  the  record  without  any  evidence;  but  he  has 
not  set  the  case  down  by  way  of  motion  for  judgment 
and  I understand  from  the  plaintiff’s  counsel  himself  that 
he  has  a demurrer  on  the  case  pending  for  argument. 

From  the  pleadings,  as  read  before  me,  I do  not  see  how 
the  plaintiff  can  get  on  at  the  trial  without  some  evidence, 
and  he  does  not  dispute  the  statement  of  the  appealing 
defendant  that  if  he,  the  plaintiff,  has  any  witnesses,  they 
reside  at  or  very  near  Brantford.  It  is  not  disputed  that 
if  the  trial  should  take  place  in  Hamilton,  the  witnesses 
would  all  either  have  to  come  from  Brantford,  or  pass 
through  Brantford,  in  order  to  get  to  the  trial. 

Beyond  a conjecture  as  to  the  length  of  time  witnesses 
might  be  detained  pending  the  trial — in  which  conjecture 
counsel  do  not  ag^ree,  and  I am  unable  to  decide  between 
them — there  does  not  seem  to  be  any  reason  for  having  the 
trial  at  Hamilton,  except  the  fact  that  the  plaintiff’s  soli- 
citor resides  and  carries  on  his  business  there. 

From  the  numerous  cases  decided  on  the  subject  of 
change  of  venue,  it  seems  a somewhat  difficult  matter  to 
deduce  an  intelligible  general  rule  by  which  to  be  gov- 
erned, but  I think  the  cases  have  not  yet  entirely  forbidden 
a change  of  the  place  of  trial. 
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I do  not  perceive  that  good  would  arise  from  my  collect- 
ing the  authorities  on  the  subject,  so  many  of  which  were 
referred  to  on  the  argument,  or  from  writing  at  large  upon 
a subject  on  which  so  much  has  already  been  written. 

Owing  to  the  railway  fare  between  Brantford  and  Ham- 
ilton being  small,  the  actual  difference  between  the  costs  of 
travel  of  the  witnesses  and  ]:>arties,  assuming  the  trial  to 
take  place  at  one  city  or  the  other,  would  not  be  very 
great,  but  the  convenience  to  witnesses  and  parties  is 
altogether  in  favour  of  having  the  trial  at  Brantford. 

This  appears  to  me  to  be  a case  in  which  all  reasons 
combine  to  shew  that  the  place  of  trial  should  be  Brant- 
ford. I need  not  say  that  the  great  ]jreponderance  of  con- 
venience favours  this,  for  the  weight  seems  to  be  all  or 
nearly  all  in  one  of  the  scales. 

I am  of  the  opinion  that  the  appeal  should  be  allowed, 
and  that  an  order  should  go  changing  the  place  of  trial 
from  Hamilton  to  Brantford,  and  I think  the  appealing 
defendant  should  have  his  costs  of  the  appeal  to  be  paid  by 
the  plaintiff. 

I learn  that  the  Master  in  Chambers  was  under  the 
impression  that  the  effect  of  the  latest  authorities  is  such 
as  to  prohibit,  or  almost  prohibit,  a change  of  venue,  and 
for  this  reason  did  not  consider  this  case  upon  its  own 
merits.  Assuming  this  to  be  so,  1 am  not  overruling  his 
decision  except  as  to  this  view  taken  of  the  latest  cases  on 
the  subject. 
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Armstrong  v.  Toronto  Railway  Co. 

Discovery — Production  of  documents — Report  as  to  accident — Names  of 
witnesses — Privilege. 

In  an  action  for  damages  for  personal  injuries  received  by  the  plaintiff  in 
a tramway  car  accident,  as  to  which  the  conductor  of  the  car  had  made 
a report  to  the  defendants  : — 

Held,  that  the  portion  of  the  report  containing  the  names  of  the  eye- 
witnesses of  the  accident  was  privileged  from  production. 

[January  16,  ISm.—Oalt,  C.  J.] 

[March  4,  1893. — The  Common  Pleas  Division.l^ 

This  was  an  action  brought  to  recover  damages  for  per- 
isonal  injuries  accidentally  received  by  the  plaintiff  in 
attempting  to  board  a tramway  car  of  the  defendants,  in 
the  city  of  Toronto,  owing  to  the  alleged  negligence  of  the 
defendants. 

An  order  was  made  by  the  Master  in  Chambers  re- 
quiring Mr.  Gunn,  the  superintendent  of  the  defendants, 
to  make  a better  affidavit  on  production  of  documents,  and 
to  produce  a certain  report  in  writing  made  to  the  defen- 
dants by  the  conductor  of  the  car  referred  to,  with  respect 
to  the  accident. 

From  this  order  the  defendants  appealed.  The  facts  are 
stated  in  the  judgment  of  Galt,  C.  J.,  before  whom  the 
appeal  was  argued  on  the  11th  January,  1893. 

Bain,  Q.  C.,  for  the  defendants. 

W.  R.  Smyth,  for  the  plaintiff 

Judgment  was  delivered  on  the  16th  January,  1893. 

Galt,  C.  J. : — This  was  an  appeal  from  an  order  of  the 
Master  in  Chambers  directing  the  defendant  company  to 
produce  the  report  of  the  conductor  relating  to  the  acci- 
dent. The  company  are  willing  to  produce,  and  on  the 
examination  of  the  superintendent  of  the  company  did 
produce,  the  report  so  far  as  a detail  of  the  accident  was 
concerned ; but  in  the  form  of  report  which  is  used  there 
is  at  the  foot  a memorandum,  “ names  and  residences  of 
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witnesses;”  certain  names  were  mentioned  as  persons  who 
were  present,  but  nothing  more,  and  the  defendants  contend 
they  are  not  compellable  to  furnish  the  names  of  the  wit- 
nesses. 

The  order  is  based  on  the  cases  of  Betts  v.  Grand  Trank 
R.  ft.  (7o.,  12  P.  R.  86  and  634,  and  Storey  v.  Lennox,  1 Myl. 
& Cr.  525.  In  my  opinion  these  cases  do  not  apply ; in  each 
of  them  the  inspection  sought  was  that  of  documents  hav- 
ing reference  to  the  matters  in  question  in  the  action;  in 
the  present  it  is  not  so;  the  defendants  produce  the  report 
excepting  only  the  names  of  the  witnesses. 

The  case  of  Marskell  v.  Metroi)olitan  R.  W.  (7o.,7  Times 
L.  R.  49  (10th  November,  1890),  appears  to  me  to  be  in 
point.  That  was  an  action  of  the  same  description  as  the 
present,  viz.,  for  personal  injuries  against  a railway  com- 
pany, and  the  question  objected  to  was  as  follows  ; — “Was 
the  plaintiff  seen  by  any  and  what  servants  of  the  com- 
pany?” The  defendants  by  their  manager  declined  to 
answer  the  interrogatory  upon  the  ground  that  it  sought 
to  discover  the  number  and  names  of  the  defendants’  wit- 
nesses. The  Divisional  Court,  affirming  the  orders  of  the 
Master  and  Judge  in  Chambers,  refused  to  order  a further 
answer.  The  plaintiff  then  appealed,  and  the  appeal  was 
at  once  dismissed  with  some  very  strong  observations  by 
the  learned  Master  of  the  Rolls. 

Appeal  allowed  as  to  production  of  names  of  witnesses. 
The  defendants  have  furnished  a copy  of  the  report.  Costs 
of  this  appeal  to  be  costs  in  the  cause  to  the  defendants. 

The  plaintiff  appealed  from  this  decision  to  the  Common 
Pleas  Divisional  Court,  and  his  appeal  was  argued  by  the 
same  counsel  before  Rose  and  MacMahon,  JJ.,  on  the  8th 
February,  1893. 

Judgment  was  delivered  on  the  4th  March,  1893. 

Rose,  J. — Appeal  from  an  order  of  Galt,  C.  J.,  revers- 
ing an  order  of  the  Master  in  Chambers  which  directed 
a further  and  better  affidavit  of  documents. 
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The  affidavit  filed  by  the  defendant  company  claiming 
privilege  from  production  of  the  report  of  the  accident 
was  made  under  a mistaken  view  of  the  practice.  The 
report  as  such  was  not  privileged : Betts  v.  Grand  Trunk 

R.  W.  Co.,  12  P.  R.  86,  634. 

The  plaintiff  therefore  properly  examined  Mr.  Gunn,  an 
officer  of  the  company,  for  the  purpose  of  compelling 
production. 

On  the  examination  of  Mr.  Gunn  for  discovery  the  report 
was  produced  and  inspection  of  its  contents  offered,  save 
and  except  so  much  thereof  as  disclosed  names  and  resi- 
dences of  witnesses.” 

The  plaintiff’s  counsel  insisted  on  his  right  to  inspect  the 
report  without  any  reservation. 

The  sole  question  then  between  the  parties  remaining 
was  whether  such  names  were  privileged  from  production 
and  inspection.  If  they  were,  the  plaintiff  had  no  need  to 
move  for  any  further  or  better  affidavit,  and  the  costs  of 
examining  could  have  been  dealt  with  by  the  taxing  officer 
on  the  final  taxation. 

The  case  cited  by  the  learned  Chief  Justice,  following  Bade 
V.  Jacobs,  3 Ex.  D.  335  ; Attorney-General  v.  Gaskill,  20  Gh. 
D.  519,  and  other  cases  cited  in  Snow’s  Annual  Practice 
for  1893,  at  pp.  583-589,  place  it  beyond  question  that  the 
plaintiff  is  not  entitled  to  discovery  of  the  names  of  the 
persons  present  witnessing  the  accident,  and  also  shew  that 
effect  cannot  be  given  to  Mr.  Smyth’s  point  that  there  was 
no  affidavit  shewing  that  it  was  intended  to  call  these 
parties  as  witnesses.  No  such  condition  was  imposed  in 
any  of  the  cases  referred  to.  The  question  as  to  what  per- 
sons were  to  the  knowledge  of  the  defendant  eye  witnesses 
of  the  accident  was  disallowed  as  requiring  the  discovery 
of  the  defendant’s  witnesses.  See  also  Sichel  and  Chance 
on  Discovery,  pp.  104,  112  ; Bray  on  Discovery,  pp.  471-3. 

The  judgment  appealed  from  must  be  affirmed  with  costs 
in  the  cause  to  the  defendant  in  any  event. 


MacMahon,  J.,  concurred. 
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Blair  v.  Asselstine. 

Revivor — Decease  of  'plaintiff  ajter  verdict  and  before  judgment — Assign- 
ment of  verdict — Revivor  in  name  of  assignee — -Action  of  tort — Appeal. 

In  an  action  for  malicious  prosecution  the  jury  found  a general  verdict  for 
the  plaintiff  with  damages.  The  defendant  moved  to  set  aside  the 
verdict,  etc.,  and  his  motion  being  dismissed,  gave  security  for  the  pur* 
pose  of  an  appeal,  after  which  the  plaintiff  assigned  “ the  verdict  or 
judgment  ” to  his  daughter,  and  died  about  three  months  later.  No 
judgment  had  been  entered,  nor  was  there  any  order  or  direction  of  the 
Judge  for  the  entry  of  judgment.  By  an  ex  parte  order,  made  on  the 
application  of  the  next  friend  of  the  plaintiff’s  daughter,  after  his 
death,  the  assigment  to  her  was  recited,  and  it  was  ordered  that  the 
action  should  stand  revived  in  her  name  : — 

Heldy  that  the  action  could  not  be  revived  or  continued  by  or  against  the 
daughter,  she  not  being  the  assignee  of  a judgment,  and  the  cause  of 
action  not  being  one  capable  of  being  assigned  to  her  so  as  to  sue  for  it 
in  her  own  name  ; and  the  defendant’s  appeal  could  not  be  heard  in  the 
absence  of  the  legal  personal  representative  of  the  plaintiff. 

Semhle,  the  assignee  of  a judgment  debt  may  obtain  an  order  to  enter  a 
suggestion  reviving  the  action  for  the  purpose  of  issuing  execution  m 
his  own  name. 

Philips  V.  Fox,  8 P.  R.  51,  referred  to. 

Where  a verdict  only  is  taken  at  the  trial,  and  the  Judge  does  not  pro- 
nounce judgment  or  direct  findings  of  fact  to  be  entered,  a motion  for 
judgment  is  necessary. 

Wellhanks  v.  Conger,  12  P.  R.  354,  referred  to. 

[March  7,  1893.  — The  Court  of  Appeal.] 

An  appeal  by  the  defendant  from  an  order  of  the  County 
Court  of  the  county  of  Hastings  dismissing  an  application 
by  the  appellant  to  set  aside  the  verdict  for  the  plaintiff 
and  to  enter  a nonsuit  or  for  a new  trial. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  and 
Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  18th  Jan- 
uary, 1893.  The  only  question  argued  was  whether  the 
appeal  was  ripe  to  be  heard  under  the  circumstances  of  the 
case,  which  are  fully  explained  in  the  judgments. 

Douyall,  Q.  C.,  and  Clute,  Q.  C.,  for  the  appellant. 

J.  Parker  Thomas,  for  the  respondent. 

Judgment  was  delivered  on  the  7th  March,  1893. 

OsLEH,  J.  A. — This  was  an  appeal  from  the  County  Court 
of  the  county  of  Hastings  discharging  the  defendant’s 
motion  for  a new  trial. 

28 — VOL.  XV.  o.  P.  R. 
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The  action  was  for  malicious  prosecution  of  the  plaintiff 
Blair  on  a charge  of  larceny.  It  was  tried  before  the 
senior  Judo'e  of  the  Countv  Court  on  the  8th  December, 
1891,  when  the  jury  found  a general  verdict  for  the  plain- 
tiff, and  assessed  the  damages  at  $40.  Entry  of  judgment 
was  stayed  until  the  ensuing  January  Sittings.  On  the 
22nd  April  the  defendant’s  motion  to  set  aside  the  verdict 
and  to  enter  a nonsuit  or  for  a new  trial  was  discharged, 
and  the  necessary  security  for  the  purpose  of  an  appeal 
was  perfected  a few  days  afterwards. 

On  the  5th  May,  1892,  the  plaintiff,  by  writing  under 
seal,  assigned  to  his  daughter  Fanny  Kate  Blair,  “ the  said 
verdict  or  judgment,  with  power  to  carry  on  the  action  or 
take  such  other  proceedings,  in  the  assignor’s  name  or  other- 
wise, as  she  might  be  advised  to  take  to  recover  the  same.” 

On  the  1st  August,  1892,  the  plaintiff  died.  On  the 
10th  August,  1892,  the  proceedings  in  the  Court  below,  as 
certified  to  this  Court  by  the  Judge  of  the  County  Court 
on  the  9th  August,  for  the  purpose  of  the  appeal,  were 
lodged  with  the  Begistrar  of  this  Court. 

On  the  29th  August  an  ex  pavte  order  was  made  by  the 
Judge  of  the  County  Court  appointing  George  J.  Boyce 
as  next  friend  of  the  assignee,  F.  K.  Blair,  who  was  an 
infant,  to  prosecute  and  continue  the  action  for  her. 

On  the  28th  September  a further  order  was  made  on 
the  application  of  the  defendant,  pursuant  to  Con.  Buie  629,. 
requiring  Boyce  as  next  friend  to  proceed  to  revive  the 
action  within  one  week  from  that  date,  without  prejudice 
to  the  question  whether  the  cause  of  action  survived 
and  on  the  4th  October,  on  the  application  of  the  next 
friend,  an  ex  parte  order  was  made  reciting  the  assignment 
and  the  order  of  the  29  th  August,  and  ordering  that  the 
action  “stand  revived  in  the  name  of  the  said  F.  K.  Blair  by 
the  said  G.  J.  Boyce,  as  her  next  friend,  as  plaintiff,  against 
the  said  defendant,  and  be  in  the  same  plight  and  condi- 
tion as  the  same  was  in  at  the  time  of  the  said  abatement.” 
A motion  made  by  defendant  to  set  aside  the  order  of 
revivor  on  various  grounds  was  discharged  “ without  pre- 
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judice  to  the  right  of  the  defendant  to  raise  before  the 
Court  of  Appeal,  on  the  appeal  now  pending,  the  several 
objections  and  grounds  set  forth  in  the  notice  of  motion, 
etc.,  against  the  said  order,  and  the  effect  of  the  assign - 
inent,  and  whether  the  next  friend  of  the  infant  can 
become  a plaintiff  by  notice  thereof. 

No  judgment  has  been  entered  up  on  the  verdict. 

The  appeal  was  then  set  down  for  hearing  by  the  de- 
fendant. The  only  question  argued  was  whether  it  was 
competent  in  the  present  state  of  the  record.  The  defen- 
dant contended  that  the  cause  of  action  did  not  survive  ; 
that  if  judgment  could  be  entered  up  on  the  verdict  after 
the  plaintiff’s  death,  the  action  must  first  be  revived  in 
the  name  of  the  plaintiff’s  legal  personal  representative  ; 
and  that  it  could  not  be  revived  in  the  name  of  the  assig- 
nee of  the  verdict. 

It  was  stated  by  counsel  that  the  plaintiff  had  left  a 
will,  but  that  the  executor  named  therein  had  declined  to 
act. 

The  sole  difficulty  in  this  case,  as  it  appears  to  me,  is 
whether  the  action  can  properly  be  continued  in  the 
name  of  the  assignee  of  the  verdict.  Our  Con.  Rule  620 
expressly  provides  that  whether  the  cause  of  action 
survives  or  not,  there  shall  be  no  abatement  by  the  death 
of  either  party  between  the  verdict  or  finding  of  the  issues 
of  fact  and  the  judgment,  but  judgment  may  in  such 
case  be  entered  notwithstanding  the  death.  The  corres- 
ponding English  Rule  is  178  of  the  Rules  of  1883.  Judg- 
ment may  therefore  be  entered  up  on  the  verdict  in  the 
name  of  the  deceased  plaintiff*  as  if  death  had  not  taken 
place,  and  lapse  of  time  is  no  longer  an  objection,  as  it  for- 
merly was  if  the  judgment  was  not  entered  up  within  two 
terms  after  the  verdict.  For  the  former  practice  (perfectly 
familiar  to  common-law  lawyers),  it  is  sufficient  to  refer 
to  Kramer  v.  Waymark,  L.  R.  1 Ex.  241  ; Freeman  v. 
Tranah,  12  C.  B.  406;  and  Neil  v.  McMillan,  27  U.  C.  R.  257. 
But  if  a motion  is  to  be  made  against  the  verdict,  or 
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execution  is  to  be  issued,  there  must  be  some  representa- 
tive of  the  deceased  by  or  against  whom  the  proceeding 
can  be  taken ; and  the  question  is  whether  the  assignee  of 
the  verdict  in  a case  like  this  is  such  a person.  Under 
the  former  practice  it  was  undoubtedly  necessary  that  the 
action  should  be  revived  in  the  name  of  the  legal  personal 
representative  of  the  deceased  : Svmn  v.  Cleland,  13  U.  C. 
R.  335  ; Freeman  v.  Mosher,  13  Q.  B.  780 ; Neil  v.  McMillan, 
27  U.  C.  R.  257.  And  in  an  action  of  this  kind,  where  judg- 
ment has  not  been  pronounced  by  the  Judge  at  the  trial,  or 
entered  upon  the  findings  of  fact  directed  by  him  to  be 
entered  at  the  trial,  pursuant  to  Rules  687-8,  where  in 
short  there  is  nothing  but  the  verdict  of  the  jury,  1 think 
the  practice  under  the  new  Rules  is  the  same.  The  cause 
of  action  is  not  assignable  under  the  Mercantile  Law  Amend- 
ment Act,  R S.  O.  ch.  122,  secs.  6-12,  not  being  a debt  or 
chose  in  action  arising  out  of  contract,  and  therefore 
Rules  621,  622,  which  provide  for  the  case  of  assignment 
pendente  lite,  and  of  a change  or  transmission  of  interest 
or  liability  after  the  commencement  of  the  action,  are  inap- 
plicable. When  judgment  has  been  pronounced  by  the 
Judge  at  the  trial  or  entered  upon  the  findings  of  fact 
directed  by  him  to  be  entered,  the  claim  or  cause  of  action 
becomes  a debt ; see  Holthy  v.  Hodgson,  24  Q.  B.  D.  103 ; 
upon  which  an  assignment  may  operate  under  the  Act,  and 
the  assignee  may  be  a person  entitled  to  execution  within 
the  meaning  of  Rule  886.  In  the  case  of  Ex  p. 
Blanchett,  17  Q.  B.  D.  303,  the  assignee  of  a judgment 
appears  to  have  obtained  an  order  for  that  purpose  under 
the  corresponding  English  Rule  601  of  1883  ; but  some 
stress  seems  to  be  laid  upon  sub-section  6 of  section  25  of 
the  Judicature  Act,  1873,  which  provides  that  the  assignee 
of  a debt  who  has  given  notice  in  writing  of  an  assign- 
ment to  the  debtor,  is  entitled  to  all  legal  and  other 
remedies  for  the  debt  which  the  assignor  would  have  had. 
There  is  no  precisely  corresponding  enactment  in  our  Act, 
ch.  122,  supra,  or  section  53,  sub-sec,  5,  0.  J.  A.  Such  <\n 
order  was,  however,  made  in  Chambers  in  Philips  v.  Fox, 
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8 P.  K.  51,  on  the  application  o£  the  assignee  of  a judg- 
ment which  had  been  recovered  in  1869  for  damages  and 
costs,  and  I am  not  prepared  to  say  that  it  was  wrong. 

Here  the  Judge  did  not  pronounce  judgment  at  the  trial, 
and  no  findings  of  fact  were  directed  by  him  to  be  entered 
on  which  judgment  could  be  signed  under  Rule  688.  Under 
the  Enolish  Rules  465,  466,  which  differ  from  ours  in  this 
respect,  it  would  appear  that  even  in  the  latter  case  judg- 
ment cannot  be  entered  in  the  absence  of  a direction  by 
the  Judge;  see  Holtby  v.  Hodgson,  suyra,  at  p.  107  ; and 
in  Wellbanks  v.  Conger,  12  P.  R.  354,  it  was  held  that  a 
motion  for  judgment  was  necessary  where  a verdict  only 
had  been  taken,  and  the  trial  Judge  had  not  pronounced 
judgment. 

In  Boynton  v.  Boynton,  4 App.  Cas.  733,  it  is  held  that 
an  order  under  the  modern  practice  allowing  an  executor 
to  continue  the  proceedings  in  an  action  instituted  by  his 
testator,  obtained  by  him  after  a judgment  by  him  in 
favour  of  his  testator,  and  after  notice  of  an  appeal 
against  that  judgment,  is  equivalent  to  the  old  order  for 
revivor,  and  subjects  him  to  the  same  liabilities.  He 
becomes  in  effect  a substantive  party  to  the  suit,  and  is 
personally  liable  to  costs. 

The  same  result  would  follow  where  the  action  can  pro- 
perly be  continued  or  revived  by  an  assignee. 

1 am,  therefore,  of  opinion  that  the  action  cannot  be 
revived  or  continued  by  or  against  the  plaintiff’s  assignee, 
Fanny  Kate  Blair,  she  not  being  the  assignee  of  a judg- 
ment, and  the  cause  of  action  not  being  one  capable  of 
being  assigned  to  her  so  as  to  sue  for  it  in  her  own  name 
The  appeal,  therefore,  is  not  ripe  for  hearing  and  cannot 
be  proceeded  with  in  the  absence  of  the  legal  personal 
representative  of  the  deceased  plaintiff*. 

Maclennan,  J.  a. — By  statute  17  Car.  II.  ch.  8,  sec. 
1,  and  also  by  our  Common  Law  Procedure  Act,  sec.  236, 
the  death  of  either  party  between  verdict  and  judgment 
could  not  be  alleged  for  error,  so  as  the  judgment  was 
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entered  up  within  two  terms  after  the  verdict.  It  was 
held  that  these  enactments  were  general  and  applied  to  all 
personal  actions,  whether  they  were  such  as  would  have 
died  with  the  person  or  not. 

The  second  part  of  our  Con.  Rule  620  is  somewhat 
to  the  same  effect,  and  provides  that,  whether  the  cause  of 
action  survives  or  not,  there  shall  be  no  abatement  by 
reason  of  the  death  of  either  party  between  the  verdict  and 
the  judgment.  In  2 Archbold’s  Practice,  5th  ed.,  p.  718,  it 
is  said  that  the  judgment  in  such  a case  “ is  entered  for  or 
against  the  deceased  party  as  if  he  were  living;”  and  in 
the  same  work,  12th  ed.,  p.  1572,  that  it  is  equivalent  to  a 
judgment  entered  up  during  the  lifetime  of  the  deceased 
party.  See  also  Underhill  v.  JDevereux,  2 Wms.  Saunders 
at  p.  242,  (ed.  1871). 

In  the  present  case  the  verdict  was  on  the  8th  Decem- 
ber, 1891.  There  was  no  judgment,  so  far  as  appears  by 
any  of  the  papers,  directed  by  the  learned  Judge  at  any 
time,  either  at  or  after  the  trial,  pursuant  to  Rule  682  ; 
but  he  indorsed  upon  the  record  an  order  delaying  “ the 
entering  of  judgment  and  reserving  the  question  of  costs 
until  the  third  day  of  January  Sittings,  1892.”  A motion 
by  the  defendant  to  set  aside  the  verdict  was  dismissed  on 
the  22nd  of  April,  1892  ; but  still  there  was  no  order  or 
direction  as  to  the  judgment  to  be  entered,  except  an 
indorsement  on  the  record,  in  these  words,  ‘‘  2nd  April, 
1892.  Motion  made  by  plaintiff  for  costs  disposed  of  on 
the  motion  to  set  aside  verdict  and  for  nonsuit,  and  plaintiff 
allowed  full  costs  of  suit,  and  I certify  to  entitle  plaintiff 
to  full  costs  of  suit ; no  costs  to  either  party  on  the  motion 
for  costs.”  It  may  have  been  and  probably  was  taken  for 
granted  by  all  parties  that  a verdict  for  the  plaintiff 
meant  also  judgment  for  the  plaintiff;  but,  in  the  absence 
of  a direction  by  the  learned  Judge,  I do  not  see  how  we 
can  hold  it  to  be  so. 

After  the  motion  against  the  verdict  was  dismissed,  the 
defendant  gave  notice  of  ai)peal  to  this  Court  on  the  29th 
of  April,  and  hied  a bond  for  security,  of  which  notice  was 
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served  on  the  plaintiff’s  solicitors  on  the  2nd  of  May.  On 
the  oth  of  May  the  plaintiff  assigned  the  verdict  to  his 
daughter  by  deed,  for  a nominal  consideration. 

The  subject  of  the  assignment  is  described  as  a “verdict 
or  judgment,”  and  he  gives  the  assignee  full  power  and 
.authority  in  his  name  or  otherwise  to  carry  on  the  action, 
and  to  take  such  other  proceedings  as  she  might  be  advised 
to  recover  the  same  for  her  own  benefit. 

1 think  we  cannot  give  any  effect  to  this  assignment ; a 
more  verdict  without  judgment  in  an  action  for  malicious 
prosecution  is  no  more  than  a step  in  the  action ; and  I 
tiiink  it  could  no  more  be  assigned  than  the  right  to  bring 
the  action  itself,  which  is  neither  assignable  nor  transmis- 
sible, at  law  or  in  equity.  If  the  learned  Judge  had 
directed  judgment  to  be  entered  for  the  plaintiff,  Holthy 
V.  Hodgson,  24  Q.  B.  D.  103,  shews  that  it  would  then 
have  been  assignable,  the  judgment  of  the  Court  having 
given  legal  value  and  substance  to  what  was  before  merely 
an  uncertain  right  of  suit. 

The  plaintiff  died  on  the  1st  of  August.  There  is  no 
explanation  of  the  delay,  between  the  j^erfecting  of  the 
^security  for  the  appeal  on  the  2nd  of  May  and  the  death, 
in  the  procurement  from  the  learned  Judge  of  the  certified 
proceedings  for  the  appeal,  but  it  was  not  done  until  the 
Oth  of  August.  The  position  of  affairs  at  the  death  was 
that  the  plaintiff  had  a verdict  merely,  without  any  direc- 
tion for  judgment ; notice  of  appeal  had  been  given,  and 
also  the  necessary  security;  and,  as  appears  from  Mr. 
Thomas’s  affidavit  of  the  12th  of  October  last,  the  learned 
Judge  had  also  on  the  22nd  of  April  made  an  order  stay- 
ing all  proceedings  to  enable  the  defendant  to  appeal. 

Under  these  circumstances,  I do  not  see  how  the  appeal 
could  go  on  without  a revivor  of  the  action  by  making  the 
personal  representative  of  the  plaintiff  a party.  The  Rule 
says  that  in  such  a case  there  shall  be  no  abatement  by  rea- 
son of  the  death,  but  that  judgment  may  be  entered  not- 
withstanding the  death.  It  is  not  said  that  anything  else 
may  be  done.  Under  the  statute  of  Charles  judgment 
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could  be  entered  but  nothing  else.  The  judgment  was  for 
or  ao’ainst  the  deceased  as  if  he  were  alive,  but  execution 
could  only  be  issued  by  or  against  the  personal  representa- 
tive. Under  the  old  practice  judgment  might  be  entered, 
as  of  course,  after  verdict  without  any  order  or  direction 
of  the  Court ; all  that  was  requisite  being  merely  that  a 
certain  limited  time  should  elapse  before  doing  so.  Now, 
however,  besides  the  verdict,  there  must  be  a direction  of 
the  Judge,  and  without  such  direction  it  cannot  be  done. 
If  in  this  case  the  Judge  had,  before  the  plaintiff’s  death, 
directed  judgment  to  be  entered  for  him,  that  might  have 
been  done  after  his  death  without  waiting  for  probate  or 
administration.  T think,  however,  that  inasmuch  as  no 
direction  for  judgment  had  been  given  in  the  lifetime,  no 
judgment  could  be  entered  without  a motion  for  judgment, 
and  that  could  not  be  made  by  any  one  but  a properly 
constituted  executor  or  administrator. 

I think  this  would  be  so  even  if  the  assignment  to  the 
plaintiff’s  daughter  had  been  good  in  law  ; as  if,  for  example, 
the  verdict  had  been  for  a mortgage  debt,  or  on  a promissory 
note,  and  the  debt  or  note  had  been  assigned  as  well  as 
the  verdict.  In  such  a case  the  defendant  is  entitled  to 
have  the  estate  of  the  deceased  plaintiff  before  the  Court 
so  as  to  be  answerable  to  him  for  costs,  even  though  he 
might  be  entitled  to  have  the  assignee  joined  as  a co-plain- 
tiff also,  under  Rule  324  : Johnson  v.  Thomas,  11  Beav. 
501 ; Ashley  v.  Taylor,  10  Ch.  D.  768. 

I think  the  result  is  that  everything  that  has  been  done 
since  the  plaintiff’s  death  is  altogether  of  no  effect.  The 
defendant  might  possibly  have  an  administrator  appointed 
at  his  own  instance  if  it  was  thought  worth  while,  and 
upon  his  being  made  a party  by  revivoi*,  the  appeal  could 
be  gone  on  with  ; but  so  long  as  no  administrator  is  ap- 
pointed, no  step  can  be  taken  to  enforce  the  judgment. 

I do  not  see  how  we  can  make  any  order  on  this  appeal 
as  to  costs  or  otherwise. 

Hag  ARTY,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 


XV.] 


RAMUS  V.  DOW. 


219 


Ramus  v.  Dow  et  al. 


Parties — Mortgage  action — Personal  representative  of  deceased  mortgagor — 
Devolution  of  Estates  Act — 5 If.  Vic.  ch.  18,  sec.  1. 

A mortgage  action,  against  the  surviving  husband  and  infant  children  of 
the  mortgagor,  who  died  intestate  in  February,  1892,  was  begun  before 
the  lapse  of  a year  from  the  death  : — 

Held,  that  the  plaintiff  was  entitled,  after  the  lapse  of  a year,  to  judg- 
ment for  the  enforcement  of  her  mortgage,  without  having  a personal 
representative  of  the  mortgagor  before  the  Court,  no  administrator 
having  been  appointed,  and  no  caution  registered  under  54  Vic.  ch.  18, 
sec.  1,  amending  the  Devolution  of  Estates  Act. 

[February  9,  1893. — The  Master  in  Chamhers.'\ 

This  was  an  action  for  the  foreclosure  of  a mortgage 
made  by  Margaret  Ellen  Dow,  the  owner  of  the  lands 
therein,  and  her  husband,  the  defendant  John  Lewis  Dow 
the  elder,  to  the  plaintiff,  on  the  7th  March,  1890.  Mar- 
garet Ellen  Dow  died  intestate  on  the  2nd  February,  1892. 

This  action  was  begun  on  the  8th  June,  1892.  John 
Lewis  Dow  the  elder,  and  the  children  of  the  deceased, 
were  made  defendants.  No  letters  of  administration  to 
the  estate  of  the  deceased  were  then  or  afterwards  issued. 

The  defendant  John  Lewis  Dow  the  elder  did  not  ap- 
pear to  the  action.  The  infant  defendants  appeared  by 
the  official  guardian,  and  delivered  a defence  submitting 
their  rights  to  the  Court. 

After  the  lapse  of  a year  from  the  death,  the  plaintiff 
made  a motion  for  judgment  under  Rule  717. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  9th  February,  1893. 

D.  T.  Symons,  for  the  plaintiff 

F.  W.  Harcourt,  for  the  official  guardian. 

Judgment  was  delivered  on  the  same  day. 

The  Master  in  Chambers. — The  question  raised  by  the 
official  guardian  is  that  the  action  is  not  properly  consti- 
tuted ; that  the  administrator  of  the  intestate’s  estate 
29 — VOL.  XV.  o.  p.  u. 
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should  be  a party  defendant.  The  answer  given  to  this 
by  counsel  for  the  plaintiff  is  that  there  is  no  administra- 
tor to  the  estate ; that  54  Vic.  ch.  18,  sec.  1,  (0.),  vests  the 
property  in  the  heirs  beneficially  entitled  thereto,  if  not 
disposed  of  or  conveyed  by  the  executors  or  administra- 
tors within  twelve  months  after  the  death  of  the  testator 
or  intestate.  The  official  guardian  contends  that  the 
Devolution  of  Estates  Act  applies  ; that  this  action  was 
brought  within  twelve  months  after  the  death  of  the 
intestate;  and  therefore  54  Vic.  ch.  18,  sec.  1,  does  not 
apply. 

Under  section  4 of  the  Devolution  of  Estates  Act, 
ch.  108,  R.  S.  0.,  it  is  provided  that : “ All  such  pro- 
perty as  aforesaid  (referring  to  property  left  after  1st  July, 
1886),  which  is  vested  in  any  person,  or  is  comprised  in 
any  such  disposition  as  aforesaid  made  by  him,  shall  on 
his  death,  notwithstanding  any  testamentary  disposition, 
devolve  upon  and  become  vested  in  his  legal  personal  rep- 
resentatives from  time  to  time,  and  subject  to  the  pay- 
ment of  his  debts ; and  so  far  as  the  said  property  is  not 
disposed  of  by  deed,  will,  contract,  or  other  effectual  dis- 
position, the  same  shall  be  distributed  as  personal  property 
not  so  disposed  of  is  hereafter  to  be  distributed.” 

It  is  clear  that  under  this  section  the  administrator  would 
be  a necessary  party  to  the  action.  But  in  1891  the  statute 
referred  to  by  counsel  for  the  plaintiff  was  passed. 

It  is  as  follows  : “ 1.  Real  estate  not  disposed  of  or  con- 
veyed by  executors  or  administrators  within  twelve  months 
after  the  death  of  the  testator  or  intestate  shall,  at  the  ex- 
piration of  the  said  period,  be  deemed  thenceforward  to  be 
vested  in  the  devisees  or  heirs  beneficially  entitled  thereto, 
as  such  devisees  or  heirs  (or  their  assigns,  as  the  case  may 
be),  without  any  conveyance  by  the  executors  or  adminis- 
trators, unless  such  executors  or  administrators,  if  any, 
have  caused  to  be  registered,  in  the  registry  office,  or  land 
titles  office  where  the  land  is  under  the  Land  Titles  Act, 
of  the  territory  in  which  such  real  estate  is  situate,  a 
caution  under  their  hands  that  it  is  or  may  be  necessary 
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for  them  to  sell  the  said  real  estate,  or  part  thereof, 
under  their  powers  and  in  fulfilment  of  their  duties  in 
that  behalf ; and  in  case  of  such  caution  being  so  regis- 
tered, this  section  shall  not  apply  to  the  real  estate  refer- 
red to  therein  for  twelve  months  from  the  time  of  such 
registration,  or  from  the  time  of  the  registration  of  the 
last  of  such  cautions  if  more  than  one  are  registered.” 

In  this  case  the  intestate  died  on  the  2nd  February, 
1892,  and  it  is  shewn  that  no  caution  has  been  registered 
against  the  property  in  question ; so  that  this  Act  applies. 
The  fact  that  the  writ  was  issued  during  the  currency  of 
the  twelve  months  after  the  intestate’s  death,  does  not 
signify.  The  plaintiff  brought  the  action  at  the  risk  of 
being  defeated  by  the  administrator,  if  one  appointed, 
filing  the  caution  within  the  Act ; but  no  caution  has  been 
filed ; no  administrator  has  been  appointed  ; the  official 
guardian  represents  the  infant  defendants,  and  no  injury 
can  accrue  to  them. 

I would  refer  to  the  remarks  of  His  Lordship  the 
Chancellor  in  Keen  v.  Codd,  14  P.  R.  182,  upon  proceed- 
ings such  as  the  present. 

The  twelve  months  since  the  death  of  the  intestate  has 
expired,  and  the  j udgment  may  issue. 
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SouTHWicK  V.  Hare  et  al. 

Security  for  costs — Action  against  justice  of  the  peace — 53  Vic.  ch. 

23  (0.) — Merits. 

In  an  action  against  a justice  of  the  peace  for  false  arrest  and  imprison- 
ment, it  appeared  that  there  was  a valid  warrant  of  commitment  against 
the  plaintiff  in  the  county  of  0.,  which  was,  in  the  absence  of  the  police 
magistrate,  indorsed  by  the  defendant  for  execution  in  the  city  of  T., 
and  under  which  the  plaintiff  was  there  arrested. 

The  plaintiff  alleged  that  the  arrest  was  illegal  because  the  defendant’s 
mandate  was  not  actually  indorsed  upon  the  warrant,  and  because  the 
defendant’s  authority  was  not  shewn  on  the  face  of  his  mandate.  It 
appeared,  however,  that  the  defendant’s  mandate  was  pasted  or  annexed 
to  the  warrant,  and  that  the  defendant  in  fact  had  authority,  though 
it  was  not  set  out.  It  was  admitted  that  the  plaintiff  was  not  possessed 
of  property  sufficient  to  answer  costs  : — 

Held,  that  the  defendant  was  entitled  to  security  for  costs  under  53  Vic. 
ch.  23  (0.) 

Robertson  and  Meredith,  JJ.,  that  it  was  not  intended  by  the 
statute  that  the  merits  of  the  action  should  be  determined  upon  an 
application  for  security  for  costs. 

[September  14,  1892. — The  Master  in  Chambers.'] 
[October  24,  1892, — Robertson^  J.] 

[February  16,  1893. — The  Chancery  Division.] 

Motion  by  the  defendant  Miller,  a justice  of  the  peace, 
for  an  order  for  security  for  costs,  under  the  provisions  of 
53  Vic.  ch.  23,  secs.  1 and  2 (0.).* 

The  action  was  for  false  arrest  and  imprisonment  and 
wrongful  extortion  of  $66.65. 

* 1.  In  case  an  action  or  other  legal  proceeding  is  brought  against  a police 
magistrate  or  other  justice  of  the  peace,  in  respect  of  any  cause  of  action 
to  which  the  provisions  of  the  Act  to  protect  Justices  of  the  Peace  and 
others  from  Vexatious  Actions  is  applicable,  the  defendant  may,  at  any 
time  after  the  service  of  the  writ,  apply  to  the  Court  or  to  a Judge  for 
security  for  costs. 

2.  The  application  shall  be  upon  notice  and  an  affidavit  by  the  de- 
fendant or  his  agent,  shewing  the  nature  of  the  action  and  of  the  defence, 
and  shewing  to  the  satisfaction  of  the  Court  or  Judge  that  the  plaintiff  is 
not  possessed  of  property  sufficient  to  answer  the  costs  of  the  action  in 
case  a verdict  or  judgment  should  be  given  in  favour  of  the  defendant, 
and  that  he  has  a good  defence  upon  the  merits,  or  that  the  grounds  of 
action  are  trivial  or  frivolous  : and  thereupon  the  Court  or  Judge,  in  its 
or  his  discretion  in  view  of  all  the  circumstances,  may  make  an  order  that 
the  plaintiff  shall  give  security  for  the  costs  to  be  incurred  in  such  action. 
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The  plaintiff’s  statement  of  claim  set  out  that  the  de- 
fendant Cuddy  on  29th  June,  1892,  at  Toronto,  arrested 
and  thereby  assaulted  and  imprisoned  the  plaintiff ; and 
the  other  defendants  aided,  counselled,  or  procured  him 
to  be  so  assaulted  and  imprisoned  and  detained  in  the 
custody  of  said  Cuddy,  and  at  the  police  cell  on  Court 
street  in  said  city,  for  about  twelve  hours ; that  the 
defendant  Pow,  on  said  day  at  said  city,  took  the  plain- 
tiff into  custody  at  the  police  cells,  and  the  other  de- 
fendants aided,  counselled,  or  procured  him  to  be  so 
taken  into  custody,  and  on  such  day  and  the  succeeding 
day  to  be  assaulted  and  imprisoned,  whilst  being  forcibly 
transferred  from  said  cells,  and  conveyed,  etc. ; that  the 
several  grievances  charged  constituted  and  formed  a con- 
tinuing cause  of  action,  for  which  the  defendants  were  all 
liable,  either  directly,  or  by  antecedent  direction  or  com- 
mand to  commit  the  same,  by  ratification  and  adoption  of 
the  act  or  acts  of  some  co-defendant  or  defendants ; that 
the  defendants  by  force  and  under  the  pressure  of  the 
detention  in  custody,  and  as  the  sequence  thereof,  compel- 
led the  plaintiff  to  pay  $66.65  to  the  keeper  of  the  gaol 
at  Woodstock,  in  order  to  obtain  and  secure  his  release 
from  the  imprisonment  he  was  undergoing  when  said 
money  was  paid. 

In  support  of  his  application  the  defendant  Miller 
stated  in  his  affidavit  that  he  was  a justice  of  the  peace  for 
the  county  of  York  and  city  of  Toronto  ; that  he  was 
advised  and  believed  he  had  a good  defence  to  this  action 
on  the  merits  ; that  his  connection  with  the  matters  com- 
plained of  in  the  action  arose  as  follows  : — 

A warrant  of  commitment  of  the  plaintiff  under  the  hand 
of  a justice  of  the  peace  for  the  county  of  Peel  (should  have 
been  Oxford),  was  brought  to  him  to  be  indorsed,  and 
in  pursuance  of  section  49,  ch.  174,  E-.  S.  C.  1886,  and  of 
section  22,  ch.  178,  R.  S.  C.  1886,  he  indorsed  the  warrant 
of  commitment,  as  he  believed  he  was  required  to  do  under 
these  sections  ; and  that  this  was  all  the  connection  he 
had  with  the  matters  complained  of  in  the  action ; that  in 
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indorsing  the  warrant  of  commitment  he  also  acted  for 
and  at  the  request  in  writing  and  in  the  absence  of  the 
police  magistrate  for  the  city  of  Toronto ; that  the  plain- 
tiff was  not  possessed  of  property  sufficient  to  answer  the 
costs  of  this  action. 

The  plaintiff  admitted  that  he  was  not  possessed  of  pro- 
perty sufficient  to  answer  costs,  but  contended  that  the 
defendant  had  not  a good  defence  to  the  action  on  the 
merits,  for  the  reasons  set  forth  in  the  plaintiff’s  affidavit, 
namely,  that  plaintiff  was  arrested  as  set  forth  in  his 
statement  of  claim;  that  the  warrants  under  colour  of  which 
he  was  arrested  and  detained,  were  issued  by  defendant 
Hare,  police  magistrate  for  Tilsonburg,  for  the  enforce- 
ment of  two  convictions  made  by  him  against  plaintiff 
for  violations  of  section  54  of  the  Liquor  License  Act,  as 
amended  by  the  Act  of  1890,  on  the  1st  August,  1891,  the 
offences  being  both  first  offences,  and  alleged  to  have 
been  committed  on  the  25th  and  26th  days  of  July,  1891, 
respectively,  at  Tilsonburg  ; that  neither  of  these  warrants 
at  the  time  of  the  plaintiff ’s  arrest  had  any  indorsement 
upon  it,  or  anything  which  could  in  any  sense  be  regarded 
or  deemed  an  indorsement,  authorizing  the  execution 
thereof  beyond  the  limits  of  the  county  of  Oxford ; that 
before  the  defendant  Pow  took  charge  of  plaintiff,  he 
procured  from  defendant  Miller,  as  he  believed,  an  autho- 
rization by  which  Miller  contemplated  or  intended  the 
execution  of  the  same  in  Toronto ; that  he  believed  the 
defendant  Miller,  when  requested  to  give  such  authori- 
zation, knew  that  the  plaintiff  was  at  the  time  detained  in 
the  cells  under  said  warrants  without  any  indorsement 
thereof  made  prior  to  the  plaintiff’s  arrest  thereunder  ; 
that  at  the  time  of  the  plaintiff ’s  arrest  and  detention  in 
custody  there  was  a police  magistrate  appointed  and  acting 
for  Toronto ; that  the  pretended  indorsements  of  said 
warrants  by  the  defendant  Miller  did  not  appear  as  any 
direction  in  writing  on  the  instruments  themselves,  but 
were  in  the  shape  of  authorizations  made  and  expressed 
on  independent  pieces  of  paper,  being  printed  forms,  the 
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same  being  attached  to  the  respective  warrants  by  some 
adhesive  mixture,  face  up,  and  said  indorsements  alleged 
nothing  further  as  to  the  authority  or  power  of  the  de- 
fendant Miller  to  make  them,  than  that  he  was  a justice 
of  the  peace  for  the  city  of  Toronto,  and  contained  no 
statement  that  he  was  acting  by  reason  of  the  illness, 
absence,  or  at  the  request,  of  the  police  magistrate  for  the 
city  of  Toronto,  although  they  directed  the  execution  of 
the  warrant  within  the  said  city. 

The  motion  was  argued  before  the  Master  in  Chambers, 
on  the  8th  September,  1892. 

Gunther,  for  the  defendant  Miller. 

J.  B.  Mackenzie  {Du  Vernet  & Jones),  for  the  plaintiff, 
relied  on  the  following  cases  : Re  Peerless,  1 Q.  B.  143  ; 
Caudle  v.  Seymour,  ib.  889  ; Eggington  v.  Mayor  of  Lich- 
field, 5 E.  & B.  100  ; Johnson  v.  Reid,  6 M.  & W.  124  ; 
Cosset  V.  Howard,  10  Q.  B.  at  p.  452  ; McGregor  v.  Scarlett, 
7 P.  B.  20  ; Regina  v.  Glancey,  ib,  35  ; Reid  v.  Maybee,  31 
C.  P.  384  ; Haley  v.  Karn  (not  reported) ; and  as  to  the 
indorsement  being  insufficient.  Ackers  v.  Hoivard,  16  Q. 
B.  D.  739. 

Judgment  was  delivered  on  the  14th  September,  1892. 

The  Master  in  Chambers. — I am  of  opinion  that  the 
cases  cited  do  not  bear  out  the  plaintiff’s  contention  with 
reference  to  the  objection  that  the  defendant  Miller’s 
authority  or  power  to  make  the  indorsements,  other  than 
that  he  was  a justice  of  the  peace  for  the  city  of  Toronto, 
did  not  appear  on  said  indorsements  ; and  that  they  did  not 
contain  a statement  that  he  was  acting  by  reason  of  the 
illness,  absence,  or  at  the  request,  of  the  police  magistrate 
for  the  city  of  Toronto,  although  they  directed  the  execu- 
tion of  the  warrant  within  the  said  city.  I hold  that  the 
authority  of  the  defendant  can  be  shewn  outside  of  the 
indorsements  on  the  warrants.  [The  learned  Master  then 
referred  to  and  quoted  at  length  from  Regina,  v.  Revo  and 
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Anderson,  4 U.  C.  L.  J.  N.  S.  315  ; Regina  v.  Morton,  19 
C.  P.  9 ; Re  Hamilton  Election  Petition,  10  U.  C.  L.  J. 
N.  S.  170  ; Regina  v.  Berry,  9 P.  R.  123  ; Regina  v.  Riley, 
12  P.  R.  98  : and  continued] : 

I am,  therefore,  of  opinion  that  the  defendant  Miller 
had  sufficient  authority  and  power  to  act  in  Toronto  in 
indorsing  the  warrant  of  commitment,  and  that,  if  neces- 
sary to  shew  any  authority,  he  has  shewn  it  in  his  affida- 
vit filed  herein. 

As  to  the  indorsement,  the  statute  (R.  S.  C.  ch.  178,  sec. 
22),  provides  as  follows  : “ * upon  proof  upon  oath 

or  affirmation  of  the  handwriting  of  the  justice  issuing 
the  warrant,  may  make  an  indorsement  upon  it,  signed 
with  his  name.  ^ ” The  defendant  Miller  appears 

to  have  made  a sufficient  indorsement  by  filling  up  a 
blank  form  in  the  words  of  the  statute  and  pasting 
it  on  the  back  of  the  warrant  and  signing  it.  I am 
of  opinion  that  in  doing  so  the  defendant  complied  with 
the  requirements  of  the  statute  ; the  plaintiff’s  conten- 
tion that  there  should  be  a vjriting  on  the  instruments 
themselves  is  not  supported  by  the  provisions  of  the  statutes. 

I consider  that  the  defendant  Miller  has  made  out  a 
case  to  entitle  him  to  security  for  his  costs  from  the  plain- 
tiff under  the  statute  in  question,  as  he  has  not  only  shewn 
that  the  plaintiff  is  not  possessed  of  property  sufficient  to 
answer  the  costs  of  the  action  in  case  a verdict  or  judg- 
ment should  be  given  in  favour  of  the  defendant,  and  that 
he  has  a good  defence  upon  the  merits,  but  that  the 
grounds  of  action  against  the  said  defendant  are  trivial ; 
and  for  these  reasons  the  order  must  go  as  asked. 

I have  looked  into  the  case  of  Haley  v.  Karn  (not 
reported),  referred  to  by  Mr.  Mackenzie  on  the  argument, 
and  am  of  opinion  that  the  facts  in  it  were  not  the  same 
as  in  this  action,  and  it  is  therefore  not  an  authority  upon 
the  point  in  issue. 

The  plaintiff  appealed  from  this  order,  and  his  appeal 
was  argued  before  Robertson,  J,,  in  Chambers,  on  the 
24th  October,  1892. 
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E.  F.  B.  Johnston,  Q.C.,  for  the  plaintiff. 

Gunther,  for  the  defendant  Miller. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Robertson,  J. — In  my  judgment,  the  Master  having 
been  satisfied  of  the  existence  of  the  facts  necessary  for 
him  to  be  satisfied  of  under  the  statute,  and  having  exer- 
cised his  discretion  in  view  of  all  the  circumstances,  his 
order  should  not  be  interfered  with  ; besides  that,  I do 
not  think  the  statute  is  to  be  construed  into  giving  the 
Master  jurisdiction  to  decide  whether  the  defence  can  be 
made  out  from  a legal  point  of  view  or  not ; the  subtleties, 
or  nice  legal  technicalities  which  may  be  suggested  by  the 
ingenuity  of  counsel,  or  raised  at  the  trial  or  on  the 
pleadings,  need  not  enter  into  his  consideration  ; if  the 
defendant  shews  : 1st,  that  the  plaintiff  has  no  means  of 
paying  the  costs  of  the  defence,  should  the  action  be  dis- 
missed ; 2nd,  that  he  has  a good  defence  to  the  action  on 
the  merits  ; that  is  all  that  is  necessary.  Now,  it  is  admit- 
ted that  the  plaintiff  is,  so  to  speak,  a “ man  of  straw,” 
but  the  plaintiff  points  out  that  the  magistrate  vrho  backed 
the  warrants  had  not  authority  to  do  so  within  the  city 
of  Toronto,  where  there  is  a police  magistrate ; and  he 
refers  to  R.  S.  C.  ch.  178,  sec.  22,  as  to  indorsing  warrants 
in  another  jurisdiction,  as  amended  by  52  Vic.  ch.  45,  sec. 
4 ; and  contends  that  there  is  nothing  to  shew  that  tlie 
defendant  Miller  had  authority  from  the  police  magistrate 
to  act  for  him,  etc.  This  authority  I do  not  think  is  neces- 
sary to  be  shewn  in  the  warrant  or  its  indorsement ; that 
is  a fact  which  can  be  proved  in  the  ordinary  way,  and 
must  be  so  proved  at  the  trial ; and  the  defendant  having 
sworn  that  he  has  a good  defence  on  the  merits,  and  the 
Master  being  satisfied  as  to  that  fact,  it  is  not  for  him  to 
go  into  a consideration  of  the  question  here  suggested,  as 
to  whether  the  authority  of  the  indorsing  justice  should 
appear  in  the  indorsement ; that  is  to  be  or  will  be  decided 
by  the  Court  when  the  action  is  being  tried.  I w’ould  not 
30 — VOL.  XV.  O.  P-  R. 
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decide  it  here,  if  the  application  was  made  to  me  as  a 
Judge  sitting  in  Chambers ; and  I do  not  pass  upon  that 
question  now  ; all  that  is  necessary  is  to  satisfy  the  con- 
science of  the  Judge  or  Master  that  the  defendant  has  a 
good  defence  to  the  action  on  the  merits.  The  defendant 
has  sworn  that  he  has,  and  the  Master  being  satisfied,  that 
is  all  that  is  necessary ; if  he  was  obliged  to  go  further,  he 
would  be  virtually  deciding  whether  the  plaintifi  was 
entitled  to  recover  or  not ; and  if  he  refused  the  order 
asked  for,  it  would  be  tantamount  to  saying  that  the  de- 
fendant had  no  defence.  This  was  not  the  intention  of 
the  legislature.  I think,  therefore,  the  appeal  should  be 
dismissed  with  costs. 

The  plaintifi  appealed  also  from  this  decision,  and  his 
appeal  was  argued  before  a Divisional  Court  composed 
of  Boyd,  C.,  and  Mereditpi,  J.,  on  the  17th  January, 
1893. 

Mackenzie,  Q.  C.,  for  the  plaintiff. 

Gunther,  for  the  defendant  Miller. 

Judgment  was  delivered  on  the  16th  February,  1893. 

Boyd,  C. — This  is  an  appeal  from  my  brother  Robertson, 
who  has  affirmed  a Chambers  order  of  the  Master. 

The  Master  has  written  a careful  and  well-considered 
judgment,  to  which  little  need  be  added.  The  plaintifi 
relies  for  success  in  his  action  against  the  magistrate  on 
this  state  of  facts : there  being  a valid  warrant  of  com- 
mitment against  the  plaintifi  for  selling  liquor  illegally, 
made  by  the  police  magistrate  of  Tilsonburgh,  it  was 
indorsed  by  the  defendant  for  execution  in  the  city  of 
Toronto,  and,  by  virtue  of  that  indorsement,  the  plaintiff 
was  arrested  ; but  it  is  contended  this  arrest  was  illegal 
for  two  reasons : 1,  the  magistrate’s  mandate  was  not 
indorsed  upon  the  warrant ; 2,  as  justice  of  the  peace  for 
the  city,  the  magistrate  shews  no  authority  to  back  the 
warrant,  on  the  face  of  his  mandate. 
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As  to  the  first  point,  the  statute  says  : “ An  indorse- 
ment may  be  made,”  etc.  That  is  satisfied  by  pasting  on  or 
annexing  to,  without  literally  “ writing  on  the  back”  of 
the  warrant : Church  v.  Fenton,  5 S.  C.  R.  239.  As  to 
the  second,  the  right  to  indorse  the  warrant  is  given  by 
R.  S.  C.  ch.  178,  sec.  22,  as  amended  by  52  Vic.  ch.  45,  sec. 
4 (D.),  which  is  all  incorporated  in  provincial  penal  law  by 
R.  S.  0.  ch.  74,  sec.  1. 

The  fact  is  that  the  magistrate  acted  on  the  written 
request,  and  also  in  the  absence,  of  the  police  magistrate 
for  the  city  of  Toronto,  as  provided  in  R.  S.  0.  ch.  72,  sec. 
6.  I agree  with  the  Master  that,  in  order  to  support  the 
backing  of  a warrant  in  this  regard,  you  may  aver  and 
prove  that  the  single  magistrate  had  authority  in  fact.  Thi^ 
may  be  done  in  case  of  warrants  of  preliminary  commit- 
ment, as  is  referred  to  in  Regina  v.  Reno,  4 P.  R.  at  p.  292, 
and  as  is  expressly  decided  in  Re  Goodall,  Say.  R.  129  ; S. 
C.,  1 Lord  Keny.  122.  For  like  reasons,  if  not  much  more, 
may  this  be  done  in  case  of  indorsing  warrants,  which  is  a 
purely  ministerial  act,  necessarily  following  upon  proof  of 
the  handwriting  of  the  magistrate  by  whom  the  warrant 
was  issued : ClarJc  v.  Woods  2 Ex.  395  ; Rex  v.  Kynaston^ 
1 East  117. 

Apart  from  this,  I also  think  that  the  statute  as  to  police 
magistrates,  R.  S.  O.  ch.  7,  sec.  6,  does  not  relate  to  this  act 
of  indorsement — it  not  being  a judicial  matter,  nor  one 
relating  to  a “ case  for  the  city  : ” Regina  v.  Riley,  12  P.  R. 
98:  Reqina  v.  Morton,  19  C.  P.  9 ; Lanqwith  v.  Daivson, 
30  C.  P.  375. 

The  plaintift’,  then, is  by  admission  penniless;  his  case  is 
after  investigation  unmeritorious ; so  that  the  order  for 
security  for  costs  under  the  Ontario  statute  53  Vic.  ch.  23, 
was  well  made  and  should  stand.  This  appeal,  therefore, 
is  dismissed  with  costs. 

Meredith,  J. — 1 cannot  think  it  was  ever  intended  that, 
upon  an  application  of  this  character,  any  nice  question  of 
law,  or  any  reasonable  question  of  fact,  in  controversy  be- 
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tween  the  parties,  going  to  the  root  of  the  action  in  any 
respect,  should  be  determined,  or,  indeed,  that  affidavits, 
controverting  the  good  defence  upon  the  merits  disclosed 
by  the  defendant,  should,  generally,  be  received  to  displace 
the  defence  made  known  by  the  affidavits  hied  in  support 
of  the  motion.  It  would  be  strange  if  the  merits  of  the 
case  were  to  be  dealt  with  by  the  Master  in  Chambers,  or  a 
local  officer,  upon  affidavit,  in  such  a summary  mode,  with 
an  appeal,  as  here  taken,  to  a Judge  in  Chambers,  and  from 
him  to  this  Court,  merely  for  the  purpose  of  determining 
whether  a defendant  should  have  security  for  his  costs,  to 
be  followed  by  the  ordinary  course  of  procedure  to  trial — 
where  the  parties  would  be  bound  by  the  judgment  upon 
the  Chambers  motion — and  possibly  a motion  against  the 
verdict  or  judgment  to  the  Divisional  Court  which  had 
already  decided  whether  or  not  the  defendant  had  a good 
defence  upon  the  merits.  If  it  were  intended  that  the 
issues  between  the  parties  should  be  determined  upon  such 
an  application  as  this,  one  might  well  look  for  a provision 
for  a stay  of  all  further  proceedings,  or  a dismissal  of  the 
action,  rather  than  merely  for  security  for  costs  : see  R.  S. 
0.  1887  ch.  73,  sec.  12. 

That  part  of  the  Act  (ch.  23,  53  Vic.,  O.J,  in  question 
upon  this  motion,  seems  to  me  identical  in  effect  with  the 
provisions  of  the  Common  Law  Procedure  Act  as  to  set- 
ting aside  judgments  regularly  entered  in  default  of  ap- 
pearance (R.  S.  O.  1887  ch.  50,  sec.  64).  With  less  reason 
for  it,  the  rule  was  that  upon  application  to  be  let  in  to 
defend  in  such  cases,  affidavits  contradicting  the  merits 
disclosed  were  inadmissible  : see  Wooster  Coal  Co.v.N'elson, 
4 P.  R.  343. 

I cannot  think  that  the  substantial  questions  of  law  or 
fact  in  issue  between  the  parties  are,  or  any  of  them  is, 
such  as  would  be  determined  upon  an  application  to  set  aside 
such  a judgment;  and  even  less  so,  should the}%  or  it,  be 
upon  an  application  for  security  for  costs.  Rather  it  would 
be  held  that  the  applicant  had  disclosed  sufficient  to  let 
him  in  to  defend,  and  should  here  be  held  that  he  has 
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brought  himself  within  the  provisions  of  the  Act  in  ques- 
tion enough  to  entitle  him  to  security  for  costs,  unless  the 
discretion,  “ in  view  of  all  the  circumstances  of  the  case,’" 
under  which,  by  the  express  provisions  of  the  Act,  these 
applications  are  all  to  be  dealt  with,  should  be  exercised 
against  rather  than  in  favour  of  the  application. 

The  Act  must  be  dealt  with  as  a remedial  one,  whatever 
one  may  think  of  these  inroads  upon  any  grounds  for  the 
boast  that  our  Courts  are  open  to  all  litigants,  resident 
within  the  jurisdiction,  alike,  without  regard  whether  they 
be  poor  or  rich  : see  R.  S.  O.  1887  ch.  57,  sec.  9.  I,  there- 
fore, think  that,  where  a defendant  brings  himself  within 
the  provisions  of  the  Act,  he  ought  to  be  held  entitled  to 
the  benefit  of  it,  unless  there  be  some  special  circumstances 
in  the  particular  case,  however  slight,  to  justify  an  exercise 
of  the  discretion  in  a refusal  of  that  particular  application. 
There  is  nothing  of  that  character  in  this  case  ; and,  there- 
fore, I consider  that  the  order  was  properly  made  and 
afiirmed,  and  that  this  appeal  should  be  dismissed. 
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Webb  v.  Spears  et  al. 


Justice  of  the  peace — Action  against — R.  S.  0.  ch.  73,  sec.  12 — Setting 
aside  'proceedings — Premature  application. 

In  an  action  against  a justice  of  the  peace  for  false  imprisonment  and  for 
acting  in  his  office  maliciously  and  without  reasonable  and  probable 
cause,  an  application  was  made  before  statement  of  claim  to  set  aside 
the  proceedings  under  sec.  12  of  R.  S.  O.  ch.  73,  on  the  ground  that 
the  conviction  of  the  plaintiff,  made  by  the  defendant,  had  not  been 
quashed.  It  appeared,  however,  that  the  plaintiff  was  arrested  and 
imprisoned  under  a warrant  issued  by  the  defendant,  which  in  fact  had 
no  conviction  to  support  it : — 

Held,  not  a case  within  sec.  12. 

Per  Robertson,  J.,  that  the  plaintiff  had  a complete  cause  of  action 
without  setting  aside  the  conviction. 

Per  Meredith,  J,,  that  the  application  was  premature. 


[February  16,  1893. — The  Chancery  Division.'\ 

An  appeal  by  the  defendant  Spears  from  an  order  of 
Boyd,  C.,  in  Chambers,  in  so  far  as  it  dismissed  an  appeal 
by  that  defendant  from  an  order  of  one  of  the  local  J udges 
at  Walkerton,  dismissing  an  application  by  that  defendant, 
under  section  12  of  B.  S.  O.  ch.  73,  an  Act  to  protect  Jus- 
tices of  the  Peace  and  others  from  Vexatious  Actions,  to  set 
aside  the  proceedings  in  the  action.  The  order  made  by 
Boyd,  C.,  was  so  far  in  favour  of  the  appellant  that  it 
stayed  the  proceedings  in  the  action  until  a motion  to 
quash  a certain  summary  conviction  of  the  plaintiff  by  the 
defendant  Spears  should  be  disposed  of.  The  plaintiff’s 
claim,  as  appeared  by  the  indorsement  on  his  writ  of 
summons,  was  against  both  defendants  for  false  imprison- 
ment, and  against  the  defendant  Spears  for  acting  mali- 
ciously and  without  reasonable  and  probable  cause  as  a 
justice  of  the  peace,  and  against  the  defendant  Currie  for 
malicious  prosecution.  The  application  to  the  local  Judge 
to  set  aside  the  proceedings  was  made  before  delivery  of 
statement  of  claim.  The  facts  are  fully  stated  in  the 
judgment  of  Robertson,  J. 
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The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Robertson  and  Meredith,  JJ.,  on  the  17th 
January,  1893. 

Russell  Snoiu,  for  the  defendant  Spears,  the  appellant. 

Kilmer,  for  the  plaintiff,  the  respondent. 

Judgment  was  delivered  on  the  16th  February,  1893. 

Robertson,  J. — This  is  an  appeal  from  an  order  made 
by  the  Chancellor  on  10th  October,  1892,  staying  all  pro- 
ceedings in  this  action  until  the  motion  to  quash  the  con- 
viction, under  the  rule  nisi  of  4th  June,  1892,  issued  out 
of  the  Common  Pleas  Division,  is  disposed  of  The  appeal 
is  by  the  defendant,  and  it  appears  that  the  matter  came 
before  the  Chancellor  by  way  of  appeal  from  an  order 
made  by  the  local  Judge  of  the  High  Court  at  Walkerton 
on  1st  October,  1892,  dismissing  with  costs  an  application 
on  the  part  of  the  defendant  Spears  to  set  aside  the  pro- 
ceedings in  this  action. 

The  application  to  the  local  Judge  was  made  under  sec- 
tion 12  of  ch.  73,  R.  S.  0.  1887,  an  Act  to  protect  Justices 
of  the  Peace  and  others  from  Vexatious  Actions. 

Section  12  declares  that  In  case  an  action  is  brought, 
where  by  this  Act  it  is  enacted  that  no  action  shall  be 
brought  under  the  particular  circumstances,  a Judge  of  the 
Court  in  which  the  action  is  pending  shall,  upon  application 
of  the  defendant,  and  upon  an  affidavit  of  facts,  set  aside 
the  proceedings  in  the  action,  with  or  without  costs,  as  to 
him  seems  meet.” 

By  section  4,  “ No  action,  as  mentioned  in  this  Act,  shall 
be  brought  for  anything  done  under  a conviction  or  order 
until  the  conviction  or  order  has  been  quashed,  either  upon 
appeal  or  upon  application  to  the  High  Court  * ^ ”. 

The  plaintiff  on  20th  January,  1892,  as  appears  by  a 
conviction,  was  convicted  before  the  defendant  Spears,  a 
justice  of  the  peace  for  the  county  of  Bruce,  for  that  he, 
the  said  John  Webb,  did  at,  etc.,  in  the  said  county,  unlaw- 
fully steal,  take,  and  carry  away  one  “ coley  ” dog,  the  pru- 
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perty  of  George  Currie  (the  other  defendant  in  this  action), 
and  the  said  John  Webb  for  the  said  offence  was  adjudged 
to  forfeit  and  pay  the  sum  of  $1,  to  be  paid  and  applied 
according  to  law,  and  also  to  pay  the  said  informant, 
George  Currie,  the  sum  of  $4.75  for  his  costs,  etc.,  to  be 
paid  in  ten  days.  There  is  no  adjudication  in  case  of 
default, 

Afterw^ards,  on  17th  March,  1892,  the  said  justice  issued 
his  warrant  under  his  hand  and  seal,  reciting  that  Webb 
had  “on  19th  day  of  January  been  convicted  before  the 
undersigned,  S.  Spears,  one  of  Her  Majesty’s  justices  of  the 
peace,  etc.,  for  that  he  did  take  one  ‘ coly  ’ dog  belonging 
to  one  George  Currie  ; and  it  was  thereby  adjudged  that 
the  said  John  Webb  for  said  offence  shall  forfeit  and  pay 
to  the  said  George  Currie  the  sum  of  $3.75  for  his  costs  in 
that  behalf  ; and  it  was  thereby  further  adjudged  that  if 
the  said  several  sums  should  not  be  paid  in  ten  days,  the 
said  John  Webb  should  be  imprisoned  in  the  common  gaol 
of  the  said  county,  at  Walkerton,  in  the  said  county  of 
Bruce,  for  the  space  of  thirty  days,  unless  the  said  several 
sums  and  the  costs  and  charges  of  conveying  the  said  to 
the  said  common  gaol  should  be  sooner  paid.”  And  the 
said  warrant  further  recited  : “ And  whereas  the  time  in 
and  by  the  said  conviction  appointed  for  the  payment  of 
the  said  several  sums  hath  elapsed,  but  the  said  John  Webb 
hath  not  paid  the  same  or  any  part  thereof,  but  therein 
hath  made  default : — These  are  therefore  to  command  you, 
the  said  constables  or  peace  officers,  or  any  of  you,  to  take 
the  said  John  Webb  and  him  safely  to  convey  to  the  com- 
mon gaol  at  Walkerton  aforesaid,  and  there  to  deliver  him 
to  the  keeper  thereof,  together  with  this  precept ; and  I do 
hereby  command  you,  the  said  keeper,  etc.,  to  receive  the 
said  John  Webb  into  your  custody  in  the  said  common  gaol, 
there  to  imprison  him  for  the  space  of  thirty  days  unless 
the  said  several  sums  shall  be  sooner  paid,  and  for  so 
doing,”  etc. 

The  plaintiff,  having  been  arrested  and  conveyed  to  the 
common  gaol,  was  afterwards  discharged,  and  then  brought 
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this  action.  The  plaintiff’s  claim  is  against  both  defen- 
dants for  false  imprisonment,  and  against  the  defendant 
Spears  for  acting  maliciously  and  without  reasonable  and 
probable  cause  as  a justice  of  the  peace,  and  against  the 
defendant  Currie  for  malicious  prosecution.  Whereupon 
the  defendant  Spears  made  an  application  before  the  local 
Judge  at  Walkerton,  under  the  12th  section  of  the  Act,  to 
set  aside  the  proceedings  as  against  the  defendant  Spears, 
on  the  ground  that  the  conviction  on  which  the  warrant 
had  issued  was  still  in  force  and  had  not  been  quashed. 
On  the  motion  coming  up  before  the  learned  local  Judge, 
he  dismissed  the  application ; whereupon  the  defendant 
Spears  appealed  to  the  presiding  Judge  in  Chambers. 
This  appeal  came  up  before  the  Chancellor,  who,  on  hear- 
ing the  matter,  dismissed  the  appeal,  but  stayed  all 
proceedings  in  the  action  until  the  motion  to  quash  the 
conviction  then  pending  in  the  Common  Pleas  Division 
should  be  disposed  of ; the  costs  of  the  appeal  being 
reserved  until  after  the  motion  to  quash  should  be  dis- 
posed of.  From  this  order  the  defendant  Spears  has 
appealed. 

In  my  judgment,  the  learned  Chancellor  was  right  in 
dismissing  the  appeal  before  him ; the  local  Judge  being 
right  in  refusing  the  application  before  him.  The  plain- 
tiff’s cause  of  action  was  complete  when  he  was  arrested 
and  conveyed  to  prison  under  a warrant  which,  in  fact  and 
in  truth,  had  no  conviction  on  which  it  could  be  supported. 
The  warrant  alleges  that  the  plaintiff  “ was  on  the  19th 
day  of  January  convicted,  for  that  he  did  take  one  ‘ coly  ’ 
dog  belonging  to  one  George  Currie,  and  it  was  thereby 
adjudged  that  for  said  offence  the  said  John  Webb  should 
forfeit  and  pay  the  sum  of  one  dollar  and  should  pay  to 
the  said  George  Currie  the  sum  of  $3.75  for  his  costs;  and 
it  was  thereby  further  adjudged  that  if  the  said  several 
sums  should  not  be  paid  in  ten  days  the  said  John  Webb 
should  be  imprisoned,  etc.,  for  the  space  of  thirty  days,  etc.*’ 
Now,  there  was  no  conviction  of  the  date  alleged  in  the 
warrant ; nor  was  there  a conviction  for  having  taken  a 
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“ coly  dog ; nor  was  there  a conviction  adjudging  that 
Webb  should  be  imprisoned  for  thirty  days,  or  any  time 
whatever,  in  case  of  default ; so  that  there  was  no  convic- 
tion to  warrant  the  issuing  by  the  magistrate  of  the 
warrant  of  commitment. 

All  this  appeared  in  the  proceedings  before  the  local 
Judge;  and,  moreover,  it  appeared  also  before  him  that  the 
complainant  Currie  admitted  before  the  magistrate  when 
the  case  came  up  to  be  heard  that  he,  Currie,  thought  that 
Webb  believed  the  dog  in  dispute  was  his,  Webb’s;  and 
the  magistrate  was  then  informed  that  Webb  had  a 
number  of  witnesses  to  prove  that  the  dog  really  was 
Webb’s ; that  the  magistrate  then  said  he  would  consult 
the  County  Attorney,  and  adjourned  the  case  without 
hearing  the  witnesses  and  without  adjourning  it  to  any 
particular  time ; and  that  plaintiff  heard  nothing  more 
of  the  matter  until  he  was  arrested  by  the  constable 
under  the  warrant ; and  that  the  solicitor  for  defendant 
Spears  had  served  notice  on  the  plaintiff’s  solicitor  that 
he  would  not  attempt  to  support  the  conviction,  and  so  far 
as  he  had  power  would  consent  to  its  being  quashed. 

Now,  these  being  the  facts,  how  could  the  local  Judge 
make  the  order  applied  for  ? And  if  he  could  not  properly 
make  such  order,  how  could  the  Chancellor  do  otherwise 
than  dismiss  the  appeal  ? The  only  difficulty  in  my  mind 
is  to  account  for  the  order  staying  proceedings  in  the 
action ; but  on  reference  to  the  Chancellor’s  note?  it 
appears  that  both  parties  seem  to  have  acquiesced  in  that 
disposition  of  the  matter  after  the  Chancellor  dismissed 
the  appeal.  And  certainly  the  defendant  could  not  com- 
plain on  that  score. 

This  appeal  should  be  dismissed ; costs  in  the  cause  to 
the  plaintiff 

Meredith,  J. — If  the  action  were  plainly  brought  for 
anything  done  under  the  conviction  in  question,  the 
defendant  would  have  been  entitled  to  have  “ the  proceed- 
ings in  the  action  set  aside”  under  the  12th  section  at 
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the  Act ; for  it  is  now  well  settled  that  the  4th  section, 
in  its  present  position  and  form,  includes  actions  brought 
against  a justice  of  the  peace  for  anything  done  in  any 
matter  in  which  he  had  not  jurisdiction,  or  had  exceeded 
his  jurisdiction,  as  well  as  for  anything  done  by  him  in  the 
execution  of  his  duty,  in  respect  of  any  matter  within  his 
jurisdiction:  Arscott  v.  Lilley,  11  0.  R.  285;  in  appeal, 
14  A.  R.  283. 

And  I am  unable  to  perceive  what  object  was  to  be 
gained  by  any  stay  of  proceedings  pending  the  determin- 
ation of  the  motion  to  quash  the  conviction  ; why  any 
different  result  would  follow  from  any  quashing  of  the 
conviction  after  the  commencement  of  the  action.  A 
plaintiff  should  have  a complete  cause  of  action  at  the  time 
of  issuing  his  writ ; his  case  is  not  like  that  of  a defendant, 
who  may  upon  certain  terms  set  up  a defence  arising  after 
action  brought.  The  provisions  of  the  4th  section  are  that 
“No  action  as  mentioned  in  this  Act  shall  be  brought  for 
anything  done  under  a conviction  or  order  until  the  con- 
viction or  order  has  been  quashed,  either  upon  appeal  or 
upon  application  to  the  High  Court,  nor  shall  any  such 
action  be  brought  for  anything  done  under  any  warrant 
issued  by  such  justice  to  procure  the  appearance  of  the 
party,  and  which  has  been  followed  by  a conviction  or 
order  in  the  same  matter,  until  the  conviction  or  order  has 
been  quashed  as  aforesaid.” 

But  it  is  said  that  the  action  is  not  brought  for  anything 
done  under  the  conviction,  but  solely  for  wrongs  which 
cannot  be  justified  under  it.  The  plaintiff  repudiates  any 
intention  or  desire  to  proceed  in  violation  of  the  provi- 
sions of  the  Act  in  any  respect,  and  is  willing  to  have  his 
claims  confined  to  acts  done  which  were  in  no  sense 
warranted  by  the  conviction.  And,  although  the  latter 
part  of  the  indorsement  of  his  writ  of  summons  may  not 
be  quite  in  accord  with  the  position  he  has  taken  upon 
this  application,  it  is  reasonable  to  believe — looking  at  the 
whole  circumstances  of  the  case,  and  remembering  how 
few  actions  (if  any)  are  brought  against  peace  officers,  in 
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our  Courts,  for  purely  vexatious  purposes,  without  any 
reasonable  hope  of  success,  so  few  indeed  that  I am  not 
aware  of  any  reported  case  of  any  application  under  the 
12th  section  of  the  Act — that  there  never  was  any  inten- 
tion to  proceed  in  any  respect  in  contravention  of  the  4th 
section,  to  certain  defeat. 

And  whether  that  were  so  or  not,  looking  at  the  convic- 
tion and  the  warrant  to  commit,  and  having  regard  to  the 
whole  circumstances  of  the  case  as  at  present  disclosed,  the 
defendant’s  application  was,  in  my  opinion,  premature.  It 
should  have  been  delayed  until  the  plaintiff  had  more  fully 
disclosed  the  nature  and  extent  of  his  claims,  as  he  must 
have  done  in  his  next  proceeding — his  statement  of  claim. 

Such  cases  as  Rogers  v.  Jones,  3 B.  & C.  409  ; McLellan 
V.  McKinnon,  1 0.  B.  219  ; and  Arscott  v.  Lilley,  14  A. 
R.  283 ; see  also  Barton  v.  Bricknell,  13  Q.  B.  393;  Leary 
V.  Patrick,  15  Q.  B.  266;  Connors  v.  Darling,  23  U.  C.  R. 
541  ; A^opleton  v.  Pepper,  20  C.  R 138  ; and  Stoness  v. 
Lake,  40  U.  C.  R.  320  ; shew  that  the  action,  as  the  plain- 
tiff says  it  was  and  is  intended  to  be  presented,  is  very 
clearly  one  in  which  the  summary  procedure  under  section 
12  ought  not  to  be  applied. 

In  my  opinion,  the  application  should  in  the  first  instance 
have  been,  as  it  was,  refused,  but  without  prejudice  to  any 
future  application  should  it  appear  in  the  subsequent  pro- 
ceedings that  the  plaintiff  was  really  going  for  damages  in 
respect  of  anything  done  under  the  conviction ; and  the 
appeal  to  the  learned  Judge  in  Chambers  should  have  been 
dismissed  with  that  variation  of  the  order ; and  that  now 
the  original  order  should  be  so  varied  and  this  appeal 
dismissed.  But,  the  stay  of  proceedings  having  expired,  I 
do  not  object  to  the  disposition  of  the  appeal  proposed 
by  my  brother  Robertson. 

Appeal  dismissed.  Costs  to  the  plaintiff  in  the  action. 
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SouTHWicK  V.  Hare  et  al. 

Contempt  of  Court — Motion  for  Attachment — Court  or  Chambers. 

An  application  to  attach  a person  for  contempt  of  Court  in  publishing  in 
a newspaper,  while  an  action  is  pending,  comments  upon  the  matters  in 
question  therein,  is  to  be  dealt  with  as  a criminal  matter,  not  affected 
by  the  practice  or  procedure  under  the  Consolidated  Rules  ; and  should 
be  made  to  the  Court,  not  to  a Judge  in  Chambers. 

[April  10,  1893. — Meredith,  J.] 

This  was  an  action  for  malicious  prosecution,  etc.  While 
it  was  pending,  and  before  the  trial,  the  plaintiff  made  a 
motion  to  attach  one  McGuire,  publisher  of  a newspaper, 
for  contempt  of  Court  in  publishing  comments  on  the  mat- 
ters in  question  in  the  action,  while  it  was  so  pending,  and 
upon  the  plaintiff’s  conduct  in  relation  thereto ; the  plain- 
tiff alleging  malice  on  the  part  of  McGuire  and  prejudice 
to  himself. 

The  motion  was  made  returnable  in  Chambers,  and  came 
before  Meredith,  J.,  on  the  27th  March,  1893. 

Ardagh  {Du  Vernet  and  Jones),  for  the  plaintiff. 

Hasten,  for  McGuire,  took  the  objection  that  the  motion 
should  have  been  to  the  Court. 

Judgment  upon  this  preliminary  objection  was  delivered 
on  the  10th  April,  1893. 

Meredith,  J. — The  motion  is  one  of  such  a character 
and  importance  that  it  ought  not,  in  my  opinion,  to  be 
entertained  in  Chambers,  but  ought  to  be  heard  and  dis- 
posed of  in  Court,  even  were  the  practice  provided  for  in 
the  Consolidated  Rules  under  the  heading  ‘‘  Attachment 
and  Sequestration,”  or  the  prov^isions  of  Consolidated  Rule 
3,  as  to  proceeding  by  analogy  to  the  Rules,  applicable  : 
See  Ashmore  v.  Rypley,  2 Sc.  N.  R.  203  ; Fall  v.  Fall,  2 
Dowl.  88  ; Ex  p.  Fenn,  ih.  527 ; Ex  p.  Pitt,  ib.  439  ; Verral 
v.  Hardy,  9 C.  L.  T.  Occ.  N.  310 ; Klein  v.  Union  Fire 
32 — VOL.  XV.  o.  P.  R- 
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Ins.  Go.,  3 C.  L.  T.  602  ; Davis  v.  Gahnoye,  40  Ch.  D. 
355  ; and  Odgers  on  Libel  and  Slander,  2nd  ed.,  pp.  502-3. 
So  that,  if  applicable,  I would  now  enlarge  the  motion  into 
Court. 

But  the  cases  Regina  v.  Birchall,  19  0.  R.  697 ; O’Shea 
V.  O’Shea,  Ex  p.  Tuohy,  15  P.  D.  59;  and  Ellis  v. 
Reginam,  13  C.  L.  T.  Occ.  N.  172 ; see  also  In  re  Freston, 
11  Q.  B.  D.  545,  and  Pritchard  v.  Pritchard,  18  O.  K 
173;  compel  me  to  deal  with  the  matter  as  a criminal  one, 
not  affected  by  the  practice  or  procedure  under  the  Con- 
solidated Rules:  The  British  North  America  Act,  1867, 
sec.  91,  sub-sec.  21 ; Consolidated  Rule  1 : and  respecting 
which  no  rules  of  practice  have  yet  been  made  in  this 
province  : see  the  Criminal  Code,  1892,  section  533 : so 
that  the  Court  is  not  restricted — except  by  the  provisions 
of  46  Vic.  ch.  18,  sec.  2 (D.);  sec.  754  of  the  Criminal 
Code,  1892, — in  laying  down  the  mode  of  procedure  to  be 
followed  in  such  cases : see  Regina  v.  Davis,  22  0.  R.  652. 

The  distinction  between  this  case  and  those  in  w^hich 
applications  for  an  order  to  commit,  or  for  a writ  of 
attachment,  in  civil  matters — ordinarily  for  breach  or 
disobedience  of  some  rule  or  order  in  mere  matters  of 
practice  in  the  particular  action — commonly  made  in  Cham- 
bers, need  not  be  pointed  out  by  me ; it  is  dealt  with  fully 
in  some  of  the  cases  to  which  I have  referred,  and  is 
indeed  obvious.  The  nature  of  the  contempt  is  quite 
different.  This  is  a case  of  special,  not  of  ordinary, 
contempt. 

I,  therefore,  am  of  opinion  that  this  motion  ought  not 
to  have  been  made  in  Chambers,  and  it  must  accordingly 
be  dismissed,  leaving  the  applicant,  if  he  desires  to  press 
the  matter  further,  to  move  in  Court. 

There  will  be  no  order  as  to  costs ; the  practice  was  not 
settled ; the  applicant  moved  in  the  less  costly  way ; and 
the  question  was  not  fully  argued  before  me,  nor  the  cases 
cited. 
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Henderson  v.  Rogers. 

Appeal — County  Court — Garnishing  Matter — Judgment  on  Issue— Parties 
— R.  S.  O.  ch.  JJ7,  sec.  4^ — Judgment  not  drawn  up. 

Under  sec.  42  of  the  County  Courts  Act,  R.  S.  0.  ch.  47,  an  appeal  lies 
to  the  Court  of  Appeal  from  the  order  or  judgment  of  a County  Court 
disposing  of  an  issue  directed  by  an  order  made  in  an  action  in  such 
County  Court  upon  a garnishing  application  ; and  the  claimant,  the 
plaintiff  in  the  issue,  though  not  a party  to  the  original  action,  is  a 
“ party  ” within  the  meaning  of  sec.  42,  and  may  be  an  appellant. 

Sato  V.  Hubbard.  6 A.  R.  546,  distinguished. 

The  Court  will  not  ordinarily  quash  or  dismiss  an  appeal,  because  the 
order  or  judgment  appealed  from  has  not  been  drawn  up, 

[April  20,  1893.  — The  Court  of  Appeal.^ 

An  appeal  by  the  plaintiff,  Frederick  James  Henderson, 
from  a judgment  of  the  County  Court  of  the  united  coun- 
ties of  Leeds  and  Grenville,  upon  an  issue  arising  out  of  a 
garnishment  matter.  Rogers,  the  defendant,  recovered  a 
judgment  in  that  Court  against  James  Henderson,  the 
plaintiff’s  father,  and  obtained  an  order  attaching  all  debts 
due  from  the  township  of  Pittsburgh  to  the  judgment 
debtor.  On  the  return  of  the  summons  to  pay  over,  it 
was  suggested  that  the  debt  sought  to  be  attached 
belonged,  not  to  James  Henderson,  the  debtor,  but  to  his 
son,  the  present  plaintiff,  who  was  thereupon  ordered  to 
appear  and  to  state  the  nature  of  his  claim,  as  provided  by 
Rule  9,44  ; and,  upon  his  doing  so,  an  issue  was  directed 
under  Rule  945,  to  try  whether  the  debt  due  from  ihe  town- 
ship was  due  to  the  father  or  to  the  son,  the  latter  being 
made  plaintiff  in  the  issue,  and  Rogers,  the  judgment  credi- 
tor, defendant. 

The  issue  was  tried  without  a jury  before  Macdonald, 
Co.  J.,  who  found  in  favour  of  the  defendant  in  the  issue. 

The  plaintiff  appealed  from  this  decision.  No  formal 
judgment  or  order  disposing  of  the  issue  was  drawn  up, 
nor  was  any  order  made  in  the  original  action,  in  which 
the  garnishing  application  was  made. 
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The  appeal  came  on  for  argument  before  Hagarty, 
C.  J.  O.,  and  Osler  and  Maclennan,  JJ.  A.,  on  the  14th 
March,  1893. 

E.  D.  Armour,  Q.  C.,  for  the  defendant,  the  respondent, 
objected  that  the  appeal  did  not  lie. 

Whiting,  for  the  plaintiff,  the  appellant. 

Argument  on  the  merits  was  heard,  subject  to  the  ob- 
jection. 

Judgment  was  delivered  on  the  20th  April,  1893,  over- 
ruling the  preliminary  objection,  and  allowing  the  appeal 
upon  the  merits.  The  part  of  the  judgment  of  the  Court 
relating  to  the  objection  is  as  follows: — 

Maclennan,  J.  A. — On  the  appeal  being  opened,  it  was 
contended  by  Mr.  Armour,  for  the  respondent,  that  the 
Court  had  no  jurisdiction  to  hear  it,  not  being  an  appealable 
matter.  He  pointed  out  that  there  was  nothing  but  the 
finding  of  the  Judge  upon  the  issue ; that  no  order  had 
been  drawn  up  thereon  ; and  that  the  finding  of  the  issue 
had  not  been  followed  by  any  order  in  the  original  action; 
and  contended  that,  if  any  appeal  lay  at  all,  it  was  only 
from  an  order  in  the  original  action. 

No  doubt,  the  proper  course  was  to  have  drawn  up  an 
order  of  the  Court  finding  the  issue  in  favour  of  the  judg- 
ment creditor,  and  to  have  made  that  order  the  subject  of 
the  appeal.  We  have  often  remarked  upon  and  complained 
of  the  omission  to  have  orders  drawn  up  before  bringing 
appeals  therefrom,  but  we  have  never  quashed  or  dismiss- 
ed an  appeal  for  that  reason,  and  we  ought  not  to  do  so  in 
the  present  case. 

If  the  order  had  been  drawn  up,  I see  no  reason  why  it 
should  not  be  appealable  under  section  42  of  the  County 
Courts  Act,  R.  S.  O.  ch.  47.  Mr.  Armour  cited  Sato  v. 
Hubbard,  6 A.  R.  546,  as  deciding  that  there  could  be  no 
appeal  under  either  section  41  or  42  in  a garnishee 
proceeding.  That  case,  however,  was  decided  under  a 
different  state  of  the  law.  It  was  decided  on  the  28th 
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November,  1881,  and  the  learned  Judges  who  did  so 
expressed  their  regret  at  the  state  of  the  law  which  did 
not  allow  an  appeal  in  that  case. 

In  the  very  next  session  of  the  legislature,  on  the  10th 
March,  1882,  and,  as  I suppose,  in  consequence  of  the 
regrets  expressed  by  the  Judges,  the  Act  45  Yic.  ch.  6, 
sec.  4,  was  passed,  extending  very  greatly  the  right  to 
appeal  in  County  Court  matters.  That  section  is  now  section 
42  above  referred  to,  and  I think  it  is  wide  enough  to 
include  the  present  case.  It  gives  an  appeal  to  any  party 
to  a cause  or  matter  from  any  decision  under  any  powers 
conferred  either  by  statute  or  rules,  unless  the  contrary  is 
provided. 

I think  the  present  appellant  is  a party  within  those 
words,  and  that  the  decision  complained  of  is  a decision 
made  by  the  Judge  such  as  is  there  described. 

I therefore  think  that  the  objection  to  the  appeal  must 
be  overruled. 

Hagarty,  C.  J.  0.,  and  Osler,  J.  A.,  concurred. 
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Teskey  V.  Neil. 

Appeal — Interpleader  hy  consent — Attachment  of  Debts — Issue  sent  from 
High  Court  to  County  Court — Appeal  from  Judgment  onissue — Jurisdic- 
tion— Rules  940,  1163 — Quashing  Appeal — Costs. 

The  Master  in  Chambers  made  an  order  in  an  action  in  the  High  Court, 
by  Qonsent  of  parties,  directing  the  trial  in  a County  Court,  between 
an  execution  creditor  and  a claimant,  of  an  interpleader  issue  with 
respect  to  the  ownership  of  certain  goods,  which  the  sheriff  had  not 
seized  or  intended  to  seize,  but  which,  by  the  consent  of  the  parties 
recited  in  the  order,  were  to  be  regarded  as  if  the  sheriff  had  seized 
them  and  applied  for  an  interpleader  order  : — 

Held,  that  there  was  no  jurisdiction,  under  Rule  1163  or  otherwise,  to 
make  the  order  for  trial  of  the  issue  in  the  County  Court ; and,  as  the 
absence  of  jurisdiction  was  apparent  on  the  face  of  the  order,  all  the 
proceedings  under  it  were  coram  non  judice,  and  there  was  no  right  of 
appeal  to  the  Court  of  Appeal  from  the  judgment  of  the  County  Court 
upon  the  issue. 

No  express  authority  is  conferred  upon  the  High  Court  by  Rule  940,  or 
any  of  the  Consolidated  Rules,  to  direct  the  trial  of  an  issue  in  a County 
Court  in  attachment  proceedings ; and  if  there  is  authority  to  do  so 
under  some  power  derived  from  the  old  jurisdiction  which  the  Court  of 
Chancery  possessed,  the  appeal  from  the  decision  of  such  an  issue  is  not 
to  the  Court  of  Appeal,  but  to  the  Court  out  of  which  the  issue  has 
been  sent. 

Appeal  quashed  with  costs  where,  upon  the  merits,  there  appeared  to  be 
no  reason  to  differ  from  the  Court  below. 

[April  20,  1893. — The  Court  of  Appeal.^ 

Appeal  by  the  plaintiff  (execution  creditor)  from  the 
judgment  of  the  junior  Judge  of  the  County  Court  of  the 
county  of  York,  in  favour  of  the  defendant  (claimant)  in 
an  issue  sent  for  trial  from  the  High  Court  to  the  County 
Court,  under  the  circumstances  set  out  in  the  judgment. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  and 
OsLER  and  Maclennan,  JJ.A,,  on  the  14th  March,  1893. 
Gr.  G.  Mills,  for  the  appellant. 

A.  E.  K.  Greer  and  Swartout,  for  the  respondent. 

Judgment  was  delivered  on  the  20th  April,  1893. 

OsLER,  J.  A. — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  of  the  junior  Judge  of  the  County  Court  of  York, 
in  favour  of  the  defendant,  the  claimant  in  an  interpleader 
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The  order  directing  the  issue  was  made  under  rather 
unusual  circumstances,  and  a preliminary  question  arises 
as  to  the  jurisdiction  of  this  Court  to  hear  the  appeal. 

The  plaintiff  recovered  judgment  against  the  debtor,  one 
Mary  G.  Neil,  in  an  action  in  the  High  Court,  and  on  the 
21st  April,  1892,  obtained  an  attaching  order  in  that  action 
against  one  T.  Barff  as  garnishee.  On  the  26th  April  the 
interpleader  order  in  question  was  made  by  Mr.  Winchester, 
acting  for  the  late  Master  in  Chambers.  It  recites  the 
garnishee  order  of  the  21st  April,  and  that  the  garnishee 
had  appeared  in  person  and  admitted  that  she  had  certain 
moneys  and  certain  goods  in  her  hands  to  the  value  of 
$230  or  thereabout,  alleged  to  be  the  money  and  goods  of 
the  judgment  debtor,  in  which  she  claimed  no  interest,  but 
held  the  same  subject  to  the  order  of  the  Court ; that 
Celia  A.  Neil  appeared  and  claimed  the  same  as  hers,  and 
upon  hearing  the  solicitors  for  Celia  A.  Neil,  and  for  the 
judgment  creditor  Teskey,  ‘‘  and  such  solicitors  consenting 
and  agreeing  that  on  the  trial  of  the  issue  hereinafter 
ordered,  the  parties  should  stand  in  the  same  position  in 
regard  to  the  goods  in  the  hands  of  the  garnishee  as  if  the 
sheriff  had  on  the  21st  April,  1892,  seized  the  said  goods 
under  the  sheriff’s  execution  now  in  his  hands,  and  (as  if)  said 
sheriff,  after  seizure  and  claim  made  thereto  by  the  claim- 
ant, had  applied  for  this  order,  and  this  order  had  been 
made  on  the  sheriff’s  application  for  an  interpleader  order;” 
the  order  then  directs  that  the  execution  creditor  and 
claimant  proceed  to  the  trial  of  an  issue  in  the  County 
Court  of  the  county  of  York ; and  that  the  question  to 
be  tried  in  the  issue  shall  be  whether  on  the  said  21st 
day  of  April  the  said  moneys  were  attachable  under  the 
said  garnishee  order ; and  whether  on  the  same  date  the 
said  goods  were  seizable  under  the  plaintiff’s  execution  as 
against  the  claimant  Celia  A.  Neil. 

It  was  further  ordered  that  upon  the  trial  of  the 
issue,  the  parties  thereto  should  stand  in  the  same  posi- 
tion and  have  the  same  rights  in  regard  to  the  goods 
in  question  and  the  proceeds  thereof,  as  if  the  sheriff 
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had  on  the  21st  April,  1892  (the  date  of  service  of  the 
garnishee  order  on  this  garnishee),  seized  the  goods  under 
the  plaintiff’s  execution,  and  the  sheriff*,  after  seizure  of  the 
goods  and  claim  made  thereto  by  the  claimant,  had  applied 
for  the  order  now  in  question,  and  it  had  been  made  on  his 
application  for  an  interpleader  order. 

It  was  further  ordered  that  the  garnishee  Barff  should 
proceed  with  the  sale  of  the  goods,  and  keep  an  account  of 
such  sales,  as  well  as  of  moneys  derived  from  sales  already 
made  by  her,  and  hold  the  same,  as  well  as  any  goods 
remaining  unsold,  subject  to  further  order  to  be  made 
in  the  cause  or  in  the  matter  of  the  interpleader  issue. 

The  issue,  framed  in  the  terms  of  the  interpleader  order, 
was  tried  before  the  junior  Judge  of  the  County  Court 
without  a jury.  He  determined  it  in  favour  of  the  claim- 
ant, and  the  creditor  now  appeals. 

The  question  is  what  authority  the  acting  Master  in 
Chambers  had  to  make  this  interpleader  order.  When  the 
sheriff*  seizes  the  goods  under  an  execution  from  the  High 
Court,  and  applies  for  the  order.  Con.  Buie  1163  provides 
that  if  the  amount  claimed  by  virtue  of  the  execution  does 
not  exceed  $400,  or  if  the  goods  seized  are  not,  in  the 
opinion  of  the  Judge,  of  the  value  of  more  than  $400,  the 
order  may  direct  that  the  issue  shall  be  drawn  up  and 
tried  in  the  County  Court,  and  the  County  Court  there- 
after has  jurisdiction  in  all  subsequent  proceedings,  inclu- 
sive of  judgment  and  execution;  and  Buie  1166  gives  an 
appeal  from  his  decision  to  the  Court  of  Appeal.  But 
here  there  was  no  seizure,  or  intended  or  attempted  seizure, 
under  the  execution,  and  the  application  for  the  inter- 
pleader order  was  not  made  by  the  sheriff*.  There  is 
nothing  but  the  consent  of  the  parties  that  an  order  shall 
be  made  as  if  all  this  had  been  done.  The  order,  therefore, 
depends  entirely  upon  the  consent,  and  not  upon  the  exis- 
tence of  any  state  of  facts  in  which  the  Court  had  auy 
judicial  authority  whatever.  The  consent  of  the  parties 
may  bind  them  as  to  what  has  been  done,  but,  as  the 
absence  of  jurisdiction  appears  upon  the  face  of  the  order. 
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the  proceedings  under  it  were  coram  non  judice,  and  there 
can  be  no  right  of  appeal. 

The  issue,  however,  is  double  in  form : first,  as  to  the 
goods,  which  I have  already  dealt  with ; and  second,  as  to 
the  moneys  in  the  hands  of  the  garnishee,  the  proceeds  of 
goods  sold  by  her  previous  to  the  date  of  the  garnishee 
order. 

Our  jurisdiction  to  hear  the  appeal  from  the  deci- 
sion of  this  part  of  the  case  also  fails,  though  upon  a 
different  ground.  The  Con.  Rules  confer  no  express 
authority  upon  the  High  Court  or  a Judge  to  direct  the 
trial  of  an  issue  in  the  County  Court  in  attachment  pro- 
ceedings, either  where  the  garnishee  disputes  his  liability, 
or  where  the  debt  sought  to  be  garnished  is  claimed  by  a 
third  person.  Rule  940  provides  that  when  the  amount 
claimed  as  due  or  accruing  due  from  the  garnishee  is 
within  the  jurisdiction  of  the  County  Court,  the  order  to 
appear  under  Rule  935  shall  be  for  the  garnishee  to 
appear  before  the  Judge  of  the  County  Court  of  the  county 
in  which  he  resides,  at  a time  and  place  to  be  appointed, 
and  the  subsequent  proceedings,  whether  the  garnishee 
disputes  his  liability  or  not,  or  the  debt  is  claimed  by  a 
third  person,  are  taken  in  that  Court.  This  was  not  the 
course  taken  in  the  present  instance.  The  issue  was  sent 
directly  from  the  High  Court  to  be  tried  in  the  County 
Court.  Assuming  that  there  was  power  to  do  this  under 
some  power  derived  from  the  old  jurisdiction  which  the 
Court  of  Chancery  possessed  under  the  Chancery  Act, 
C.  S.  U.  C.  ch.  12,  sec.  69,  ch.  31,  sec.  2 ; R.  S.  0.  1877 
ch.  40,  sec.  99 ; and  continued  in  the  High  Court  by  force 
of  section  110  of  the  Judicature  Act,  and  Consolidated 
Rules  939  and  945  ; Cochrane  v.  Morrison,  10  P.  R.  606 ; 
yet  no  appeal  is  given  from  the  decision  of  such  an  issue 
direct  to  the  Court  of  Appeal  as  a County  Court  appeal. 
The  appeal  would  be  to  the  Court  out  of  which  the  issue 
had  been  sent,  and  not  to  this  Court : Wilson  v.  Wilson, 

3 A.  R.  400 ; Coyne  v.  Lee,  14  A.  R.  at  p.*  516. 

For  these  reasons  I am  of  opinion  that  we  have  no 
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jurisdiction  to  hear  the  appeal  as  to  either  branch  of  the 
issue. 

We  did  hear  it  on  the  merits  at  the  request  of  the 
parties,  subject  to  this  objection ; and  I may  say  that  I 
have  formed  no  opinion  opposed  to  the  view  taken  by  the 
learned  Judge  of  the  County  Court.  I think  therefore, 
that  in  quashing  the  appeal,  we  may  properly  direct  it  to 
be  quashed  with  costs.  See  Re  Bombay  Civil  Fund  Act, 
40  Ch.  D.  288. 


Hagarty,  C.  J.  0.,  and  Macleni^an,  J.  A.,  concurred. 

Appeal  quashed  luith  costs. 


Clancey  et  al.  V.  Young  et  al. 

Appeal — Interpleader — Application  of  Stakeholder — Issue  sent  from  High 
Court  to  County  Court — Appeal  from  Judgment  on  Issue — Jurisdiction 
— Rides  llJfl,  1163 — Section  110,  0.  J.  A. 

The  Court  of  Appeal  has  no  jurisdiction  to  entertain  an  appeal  from  the 
decision  of  a County  Court  upon  an  interpleader  issue  sent  for  trial  by 
an  order  made  in  an  action  in  the  High  Court,  upon  the  application  of 
a stakeholder. 

Rule  1163  applies  only  to  the  case  of  an  application  by  a sheriff,  and  not 
to  a case  coming  within  the  first  clause  of  Rule  1141  ; and  in  the  latter 
case  the  High  Court  has  no  power  by  virtue  of  any  of  the  Consolidated 
Rules  to  direct  an  interpleader  issue,  in  or  arising  out  of  an  action  in 
the  High  Court,  to  be  tried  in  a County  Court ; and,  therefore,  unless 
otherwise  supportable,  the  proceedings  under  an  order  so  directing  are 
coram  nonjudice. 

But  if  the  High  Court  has  power  to  make  such  an  order — and  semhle,  it 
has — by  force  of  section  110  of  the  Judicature  Act,  irrespective  of  the 
Consolidated  Rules,  preserving  the  old  jurisdiction  of  the  Court  of 
Chancery,  the  appeal  from  the  decision  upon  the  issue  is,  in  the  first 
instance  at  all  events,  to  the  High  Court,  and  not  to  the  Court  of 
Appeal. 

[April  20,  1893. — The  Court  of  Appeal.^ 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  junior  Judge  of  the  County  Court  of  the 
county  of  York  in  favour  of  the  plaintiffs  upon  an  inter- 
pleader issue  sent  for  trial  from  the  High  Court  to  the 
County  Court,  under  the  circumstances  set  forth  in  the 
j udgment. 
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The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  and 
OSLER  and  Maclennan,  JJ.A.,  on  the  l7th  March,  1893. 

Fullerton,  Q.  C.,  and  J.  A.  Macdonald,  for  the  appel* 
lants. 

Biggs,  Q.  C.,  for  the  respondents. 


Judgment  was  delivered  on  the  20th  April,  1893. 


OsLER,  J.  A. — The  defendant  James  A.  Young  brought  an 
action  in  the  Common  Pleas  Division  of  the  High  Court 
against  one  Frederick  W.  Mossop  to  recover  the  sum  of  $500, 
the  amount  of  certain  bets  upon  a boat  race,  deposited  in 
his  hands  by  Young  and  others  to  abide  the  event  of  the 
race.  The  bettors  were  Young,  on  the  one  side,  whose 
deposit  was  $250,  and  the  several  plaintiffs,  Clancey,  Car- 
michael, and  Laxton,  and  one  Guinane,  on  the  other,  for 
various  amounts ; Laxton’s  represented  by  a cheque  pay- 
able to  Young’s  order  for  $100;  Clancey ’s  $75  ; Carmichael’s 
$25  ; and  Guinane’s  $50.  Clancey,  Laxton,  and  Carmichael 
notified  Mossop  not  to  pay  over  their  bets;  and  Young, 
refusing,  as  it  was  alleged,  to  accept  less  than  the  whole 
$500,  brought  his  action  against  the  stakeholder,  Mossop, 
therefor.  In  that  action  Mossop  made  an  application  in 
Chambers  calling  upon  the  plaintiff  and  Clancey,  Laxton, 
and  Carmichael  to  interplead  ; and  an  order  was  made  on 
the  9th  September,  1892,  oixlering,  among  other  things, 
that  the  defendant  Mossop  should  pay  into  Court  to  the 
credit  of  the  action  $400,  less  his  costs  of  the  action  and 
application,  and  should  deposit  Laxton’s  cheque  with  the 
accountant  of  the  Supreme  Court,  there  to  remain  until 
after  the  trial  of  the  issue  subsequently  directed;  further 
ordering  that  thereupon  all  further  proceedings  against 
Mossop  should  be  stayed ; and  that  Young  and  one  Howell 
(to  whom  he  had  assigned  his  interest  in  the  fund  and 
cheque  in  question),  and  the  several  claimants,  Clancey, 
Carmichael,  and  Laxton,  should  proceed  to  the  trial  of  an 
issue  in  the  County  Court  of  the  county  of  York,  to 
inquire  whether  $100  of  the  said  $400  and  the  said 
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cheque,  being  part  of  the  claim  for  which  the  action  was 
brought,  was  the  property  of  the  claimants,  in  which  issue 
the  claimants  were  to  be  plaintifis,  and  Young  and  Howell 
defendants ; and  lastly,  ordering  that  the  question  of  costs,, 
save  as  aforesaid,  and  all  other  questions  should  be  reserved 
until  after  the  trial  of  the  issue. 

The  issue  thus  directed  was  tried  by  Morgan,  junior 
Judge,  without  a jury.  The  learned  Judge  determined  it 
in  favour  of  the  claimants,  holding  that  the  bets  were 
illegal,  and  that  they  were  entitled  to  intercept  payment 
to  the  winner,  and  to  recover  their  stakes  from  the  stake- 
holder. 

This  appeal  is  from  that  decision,  and  the  question 
arises,  as  in  the  case  of  Teshey  v.  Neil^  which  we  have  just 
disposed  of,  as  to  our  jurisdiction  to  entertain  it. 

Subject  to  the  (possible)  exception  to  be  presently  men- 
tioned, a complete  code  of  procedure  and  practice  in  refer- 
ence to  interpleader  is  provided  by  the  Con.  Rules  1141 
to  11 09.  Rule  1163  provides  that  where  the  amount 
claimed  under  an  execution  issued  out  of  the  High  Court 
does  not  exceed  $400,  or  when  the  goods  seized  by  the 
sheriff  under  such  an  execution  are  not,  in  the  opinion  of 
the  Judge  making  the  interpleader  order,  of  the  value  of 
more  than  $400,  the  order  directing  an  issue  to  be  tried 
ma}^  direct  that  it  shall  be  drawn  up  and  tried  in  the 
County  Court  mentioned  in  the  Rule,  “ and  in  such  case 
the  issue  may  be  drawn  up,  filed  and  tried  in  the  County 
Court,  and  all  subsequent  proceedings  therein,  up  to  and 
inclusive  of  judgment  and  execution,  shall  be  had  and  taken 
in  the  County  Court,  which  shall  have  jurisdiction  in  the 
premises  as  fully  as  though  the  writ  of  execution  or 
attachment  had  issued  out  of  a County  Court.” 

Rules  1163  (3),  1164,  and  1157  further  shew  that  in  the 
case  thus  provided  for,  the  issue  so  directed  becomes  a 
matter  solely  within  the  jurisdiction  of  the  County  Court, 
as  full3"  to  all  intents  and  purposes  as  if  it  had  been 
directed  on  an  application  by  the  sheriff,  arising  out  of  a 
*Aiite,  p.  244, 
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seizure  under  a writ  issued  in  a County  Court  action  under 
Kule  1162 ; and  that  the  High  Court  ceases  to  have  any 
further  jurisdiction  in  respect  of  it. 

This  is  the  only  case  in  which  the  Rules  authorize  the 
Court  or  Judge  to  direct  an  interpleader  issue,  in  or  arising 
out  of  an  action  in  the  High  Court,  to  be  tried  in  the 
County  Court. 

The  learned  Master  in  Chambers,  therefore,  had  no  juris- 
diction under  the  Rules  to  make  the  interpleader  order  in 
question,  the  application  therefor  being  in  an  action  in  the 
High  Court,  not  at  the  instance  of  the  sheriff,  but  in  a 
case  coming  within  the  first  branch  of  Rule  1141,  which 
provides  that  relief  by  way  of  interpleader  may  be  granted 
where  the  person  seeking  relief  is  under  any  liability 
for  money,  goods,  or  chattels,  for  or  in  respect  of  which  he 
is,  or  expects  to  be,  sued  by  two  or  more  parties. 

It  may,  however,  be  that,  by  force  of  section  110  of  the 
Judicature  Act,  the  High  Court  has  power,  in  a case  like 
the  present,  to  direct  the  interpleader  issue  to  be  tried  in  a 
County  Court,  quite  irrespective  of  the  Rules.  That  section 
enacts  that,  save  as  by  the  Act  or  by  an}^  Rules  of  Court 
it  may  be  otherwise  provided,  all  forms  and  methods  (as 
nearly  as  may  be)  of  procedure  which,  prior  to  the  22nd 
August,  1881,  were  in  force  in  any  of  the  Courts  whose 
jurisdiction  then  became  vested  in  the  High  Court,  under 
and  by  virtue  of  any  law,  general  order,  or  rule  whatso- 
ever, and  which  are  not  inconsistent  with  the  Act  or  with 
any  Rules  of  Court,  may  continue  to  be  used  and  practised  in 
the  High  Court,  in  such  and  the  like  cases,  and  for  such 
and  the  like  purposes,  as  those  to  which  they  would  have 
been  applicable  prior  to  the  said  date  in  the  respective 
Courts  of  which  the  jurisdiction  became  so  vested.  By 
section  99  of  the  Chancery  Act,  R.  S.  0.  1877  ch.  40,  the 
Court  of  Chancery  had  power  in  any  case  in  which  the 
Court  required  an  issue  to  be  tried  by  a jury,  to  direct  the 
trial  of  the  issue  to  take  place  at  the  sittings  of  a County 
Court;  and  under  that  section  the  Court  acted  when 
directing  the  trial  of  an  interpleader  issue  on  the  sheriff’s 
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application  for  relief ; and  it  is  wide  enough  to  have  been 
acted  on,  and  has  probably  been  acted  on,  in  other  cases  of 
interpleader.  This  section  appears  not  to  have  been  con- 
tinued in  the  existing  revision  of  the  statutes ; the  only 
reference  I can  find  to  it  being  in  section  77  of  the  J udica- 
ture  Act.  Without  finally  deciding  the  point,  I may 
say  that  the  inclination  of  my  opinion  at  present  is  that 
its  powers  may  be  held  to  survive,  as  to  such  cases,  by 
force  of  section  110,  above  quoted,  though  as  to  inter- 
pleader by  sheriffs  the  jurisdiction  must  be  governed  by 
the  Rules.  I refer  to  Wilson  v.  Wilson,  3 A.  R.  400 ; 
Beaty  v.  Bryce,  9 P.  R.  320  ; Close  v.  Exchange  Bank,  11 
P.  R.  186. 

There  is  nothing  in  these  cases,  or  in  that  of  Coyne  v. 
Lee,  14  A.  R.  503,  516,  inconsistent  with  this  view,  when 
it  is  borne  in  mind  that  they  were  dealing  with  issues 
directed  on  a sheriff’s  application,  and  were  decided  before 
the  Consolidated  Rules  came  into  operation.  Whatever 
might  have  been  said  as  to  the  effect  of  Rule  2 of  the 
original  Rules  of  the  Judicature  Act,  I am  not  prepared 
to  hold  that  there  is  anything  in  the  Rules  as  they  now 
stand  which  conflicts  with  the  existence  of  the  power,  in 
an  action  in  the  High  Court,  to  direct  an  interpleader 
issue  to  be  tried  in  the  County  Court  in  a proper  case  under 
the  first  branch  of  Rule  1141. 

The  order  now  in  question  can  only  be  supported  as 
having  been  made  in  the  exercise  of  such  a power.  If  not 
so  made,  the  issue  and  all  proceedings  upon  it  would  be 
simply  coram  non  judice,  and  void ; but,  assuming  it  to 
have  been  so  made,  it  appears  to  me  that  this  Court  has  no 
jurisdiction  to  entertain  an  appeal  direct  from  the  decision 
of  the  County  Judge. 

The  only  tribunal  which,  at  all  events  in  the  first  in- 
stance, can  examine  the  decision  of  the  County  Judge,  is 
the  Court  which  for  its  own  information  directed  the 
trial  of  the  issue,  and  which,  by  the  terms  of  its  order, 
reserved  to  itself  the  disposition  of  all  further  questions 
in  the  original  cause  until  after  such  trial.  Rule  1166,. 
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looking  at  the  place  where  it  is  found,  and  at  the  statute 
from  which  it  was  taken,  viz.,  the  Interpleader  Act,  R.  S.  0. 
1877  ch.  54,  sec.  23,  is  not  intended  to  confer  upon  this 
Court  jurisdiction  to  hear  an  appeal  from  the  decision  of  the 
County  Judge  upon  an  issue  directed  by  such  an  order  as 
we  are  now  considering.  It  relates,  in  my  opinion,  to 
appeals  in  interpleader  proceedings  in  County  Court 
actions,  or  which  are  transferred  to  and  become  proceed- 
ings in  that  Court  under  the  provisions  of  Rule  1163  and 
the  other  Rules  I have  above  referred  to. 

That  this  is  the  case  is  also  manifest  from  section  52 
of  the  County  Courts  Act,  which  is  one  of  the  sections 
referred  to  in  Rule  1166  as  those  which  are  to  regulate 
and  govern  the  manner  of  prosecuting  and  determin- 
ing the  appeal  given  by  that  Rule.  It  provides  that 
the  Court  of  Appeal  shall  give  such  order  or  direction 
to  the  Court  below,  touching  “ the  judgment  to  be  given  in 
the  matter,”  as  the  law  requires,  and  shall  award  costs, 
etc.,  which  costs  shall  be  certified  to  and  form  part  of  the 
judgment  of  the  Court  below,”  and  “ the  Court  below  shall 
proceed  in  accordance  therewith.” 

An  interpleader  issue  like  that  before  us  is  not  trans- 
ferred to  the  County  Court  to  be  finally  carried  out  and 
disposed  of  there,  as  in  the  case  of  a sheriff’s  interpleader. 
The  Court  which  is  to  give  the  judgment  to  follow  on 
the  trial  is  the  High  Court,  not  the  County  Court,  and 
consequently  this  Court  can  give  no  directions,  on  such 
an  appeal  as  the  present,  which  the  latter  Court  can  carry 
out. 

For  these  reasons  we  must  hold  that  the  appeal  does  not 
lie,  and  the  only  order  we  can  make  is  to  quash  the 
proceedings. 


Hagakty,  C.  J.  0.,  and  Maclennan,  J.  A.,  concurred. 


Appeal  quashed. 
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Wilson  v.  Campbell. 

Mortgage — Action  on  Covenant — Acceleration  Clause — Judgment — Execution 
— Payment  of  Interest  and  Costs — Rules  359,  360,  361 — R.  S.  0.  ch. 
107,  schedule  B.,  sec.  16, 

Where,  by  virtue  of  an  acceleration  clause  in  a mortgage  deed,  the  whole 
of  the  mortgage  money  has  become  due  by  default  of  payment  of  interest, 
and  judgment  has  been  recovered  for  the  whole  by  the  mortgagee  against 
the  mortgagor,  in  an  action  solely  upon  the  covenant  for  payment  con- 
tained in  the  mortgage  deed,  the  defendant  is  not  entitled,  upon  pay- 
ment of  interest  and  costs,  to  have  the  judgment  and  execution  issued 
thereon  set  aside. 

The  acceleration  is  not  in  the  nature  of  a penalty,  but  is  to  be  regarded 
as  the  contract  of  the  parties. 

Rules  359,  360,  and  361,  and  the  long  form  of  the  acceleration  clause,  R. 
S.  0.  ch.  107,  schedule  B.,  sec.  16,  considered. 

[March  6,  1893. — The  Master  in  Chambers.^ 
[March  15,  1893.— 0.] 

Motion  on  behalf  of  the  defendant  for  an  order  direct- 
ing the  plaintiff  to  withdraw  the  writs  of  execution  issued 
herein  from  the  sheriff’s  hands,  on  the  ground  that  the 
defendant  had  paid  the  plaintiff  the  amount  due  for  interest 
on  the  mortgage  in  question  and  the  costs  of  this  action. 

The  action  was  brought  for  the  recovery  of  principal 
and  interest  due  by  the  defendant  under  and  by  virtue  of 
the  covenant  contained  in  the  plaintiff’s  mortgage,  which 
was  made  in  pursuance  of  the  Short  Forms  Act,  and  judg- 
ment for  principal,  interest,  and  costs  was  entered  on  the 
17th  September,  1892.  The  amount  secured  by  the  mort- 
gage was  $1,000  principal  payable  in  two  years  from  the 
date  of  the  mortgage,  12th  January,  1892,  together  with 
interest  thereon  payable  half-yearly  at  the  rate  of  seven 
per  cent,  per  annum,  with  the  proviso  that  on  default 
of  payment  of  the  interest  the  principal  should  become 
payable. 

The  motion  was  made  under  Rules  359  and  360,  which 
are  as  follows : 

“ 359.  In  an  action  for  the  foreclosure  or  sale  of  the 
equity  of  redemption  in  any  mortgaged  property,  or 
for  recovery  of  possession  thereof,  for  default  in  the  pay- 
ment of  interest,  or  of  an  instalment  of  the  principal,  the 
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defendant  may,  before  judgment,  move  to  dismiss  the  action 
upon  paying  into  Court  the  amount  then  due  for  principal, 
interest  and  costs. 

360.  In  an  action  for  the  purpose  and  under  the 
circumstances  specified  in  the  last  Rule,  a defendant  may 
move  to  stay  the  proceedings  in  the  action,  after  judgment, 
but  before  sale  or  final  foreclosure,  or  recovery  of  possession 
of  the  mortgaged  property  by  the  plaintiff,  upon  paying  into 
Court  the  amount  then  due  for  principal,  interest,  and  costs.” 

The  order  was  asked  for  under  this  latter  Rule. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  4th  March,  1893. 

F.  E.  Hodgins,  for  the  defendant,  relied  on  Tylee  v. 
Hinton,  42  U.  C.  R.  228. 

A.  Elliott,  for  the  plaintiff,  opposed  the  motion  on  the 
ground  that  this  action  was  not  brought  for  foreclosure  or 
for  sale  of  the  mortgaged  property,  or  for  the  recovery  of 
the  possession  thereof,  but  merely  on  the  covenant  con- 
tained in  the  mortgage,  and  therefore  the  Rules  did  not 
apply.  He  referred  to  Tylee  v.  Hinton,  3 A.  R.  53,  and 
Robertson  v.  Hetherington,  8 C.  L.  T.  Occ.  N.  141. 

Judgment  was  delivered  on  the  6th  March,  1893. 

The  Master  in  Chambers. — Having  considered  all  the 
cases  referred  to  in  Tylee  v.  Hinton,  42  IT.  C.  R.  228,  and 
others,  I have,  with  some  difficulty,  in  view  of  the  remarks 
made  by  the  late  Chief  Justice  Moss,  a^^d  also  of  what 
Mr.  Justice  Rose  says  in  Robertson  v.  Hetherington,  8 
C.  L.  T.  Occ.  N.  141,  come  to  the  conclusion  that  the 
judgments  of  the  late  Chancellor  Blake  in  Moore  v.  Merritt, 
6 Gr.  550,  and  of  the  full  Court  as  delivered  by  Chancellor 
Blake  in  Knapp  v.  Cameron,  ib. 559  (in  connection  with  this 
see  Cameron  v.  Knapp,  7 C.  P.  502)  and  of  the  late  Chief 
Justice  of  Ontario,  then  Chancellor  Spragge,  in  Dornyn  v. 
Fralick,  21  Gr.  at  p.  194,  and  in  Gemmell  v.  Burn,  7 P.  R. 
at  p.  384,  and  also  the  judgment  of  Chief  Justice,  then 
34 — VOL.  XV.  o.  P.  R. 
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Mr.  Justice,  Armour  in  Tylee  v.  Hinton,  are  all  in  favour  of 
the  defendant’s  contention  herein,  and  that  the  writs  of 
execution  should  be  withdrawn,  provided,  of  course,  that 
the  arrears  of  interest  and  all  costs  have  been  paid  to  the 
plaintiff. 

The  plaintiff  appealed,  and  his  appeal  was  argued  by 
the  same  counsel  before  Boyd,  C.,  in  Chambers,  on  the 
13th  March,  1893. 

Judgment  was  delivered  on  the  15th  March,  1898. 

Boyd,  C. — This  was  an  action  of  covenant  for  the  pay- 
ment of  money  secured  upon  land  embraced  in  a mortgage 
made  by  the  defendant.  That  was  the  only  relief  sought, 
and  prior  to  the  Judicature  Act  the  action  would  have 
been  purely  at  common  law.  The  whole  amount  was 
claimed  because  of  the  default  in  payment  of  part,  as  pro- 
vided by  the  clause  to  that  effect  contained  in  this  instru- 
ment (R.  S.  0.  ch.  107,  No.  16,  p.  973).  That  short  form, 
as  extended,  reads,  that  if  the  whole  becomes  due  and 
payable  on  default,  yet  the  mortgagor  shall,  on  payment 
of  all  arrears,  and  at  any  time  before  judgment,  or  within 
such  time  as  by  the  practice  of  the  High  Court  relief 
therein  could  be  obtained,  be  relieved  from  the  consequences 
of  nonpayment  of  so  much  of  the  money  secured  as  may 
not  then  have  become  payable  by  lapse  of  time. 

In  the  present  case  judgment  has  been  obtained  for  the 
full  amount,  and  execution  has  issued  and  is  in  the  sheriff’s 
hands  against  the  lands  of  the  defendant.  One  alter- 
native being  excluded,  the  other  remains,  whether  now, 
after  judgment,  the  practice  of  the  High  Court  warrants 
the  granting  of  any  relief — i.e.,  in  the  way  of  staying  pro- 
ceedings and  withdrawing  execution  on  the  payment  of 
what  is  due  as  by  mere  lapse  of  time.  The  practice  of  the 
Court  rests  upon  Rules  359,  360,  and  361,  which  in  terms 
extend  only  to  cases  of  foreclosure  or  sale  or  of  recovery 
of  possession  of  the  mortgaged  property.  In  the  earlier 
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days  of  the  Court  of  Chancery  it  was  held  that  an  action 
at  law  might  be  enjoined  as  within  the  equity  of  these 
Orders,  if  brought  to  enforce  payment  of  the  whole  as  upon 
an  acceleration  clause : Knapp  v.  Cameron,  6 Gr.  559.  Since 
then  it  has  been  very  clearly  decided  that  the  acceleration 
is  not  in  the  nature  of  a penalty,  but,  when  expressed 
in  terms,  is  to  be  regarded  as  the  contract  of  the  parties. 
That  being  so,  it  is  not  the  course  of  equity  to  relieve 
under  its  general  powers,  and,  if  the  legal  right  of  the  parties 
is  to  be  interfered  with,  it  must  be  by  some  clearly  expressed 
provision  to  that  effect  which  has  the  force  of  law : Trust 
and  Loan  Go.  v.  Drennan,  16  C.  P.  321;  Northey  v.  Trumen- 
hiser,  30  U.  C.  R.  426 ; Protector  Loan  Co.  v.  Grice, 
5 Q.  B.  D.  592 ; Wallingford  v.  Mutual  Society,  5 App. 
Cas.  685. 

It  was  the  opinion  of  Moss,  C.  J.  A.,  in  Tylee  v.  Hinton, 
3 A.  R.  at  p.  60,  agreeing  as  to  that  with  A.  Wilson,  J.,  in  the 
Court  below,  that  the  Chancery  General  Orders  which  are 
reproduced  in  the  Rules  I have  cited,  did  not  avail  for  the 
relief  of  one  sued  in  covenant  upon  an  acceleration  clause. 
In  that  result  the  present  Chief  Justice  of  the  Court  of 
Appeal  agrees : Graham  v.  Ross,  6 0.  R.  154,  as  expressed  by 
him  when  at  the  head  of  the  Queen’s  Bench.  In  the  usual 
mortgage  action,  as  contemplated  by  the  Orders  and  Rules 
in  question,  I can  well  understand  why  there  should  be  the 
right  to  interfere  before  the  judgment  of  the  Court  has 
been  completely  executed;  but  in  the  distinct  remedy 
which  exists  upon  the  covenant,  when  that  alone  is  sued 
upon,  as  here,  I do  not  find  any  practice  of  the  Court  to 
justify  vacating  the  judgment  and  setting  aside  the  execu- 
tion, unless  upon  payment  of  all  that  is  recovered  in  the 
action. 

In  my  opinion,  the  order  of  the  Master  should  be  set 
aside,  and  the  judgment  and  execution  allowed  to  stand  in 
full  force  against  the  defendant.  Owing  to  the  uncertainty 
of  the  law,  from  the  state  of  former  decisions,  I think  no 
costs  should  be  given. 
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I may  note  that  I do  not  decide  upon  what  might  be  done 
before  judgment  obtained  upon  the  covenant.  That  re- 
covery changes  the  position  of  the  parties — the  mortgage 
passes  into  a security  of  record — transit  in  remjudicatam — 
and  the  amount  then  due  and  payable  is  no  longer  secured 
by  the  mortgage  (“  by  these  presents/’  as  expressed  in  the 
statute)  but  by  the  judgment  of  the  Court.  But  the 
scope  and  meaning  of  the  extension  of  the  acceleration 
claim  as  given  in  the  R.  S.  0.  have  not  }^et  been  exhaus- 
tively considered. 


Weiser  V.  Heintzman. 

Discovery — Action  for  Defamation — Examination  of  Defendant — Privilege 
— Criminating  Answers. 

In  an  action  of  libel  and  slander  the  plaintiff  complained  that  the  defen- 
dant had  communicated  to  several  persons  the  contents  of  a letter 
received  from  another  person  in  which  the  plaintiff  was  accused  of 
larcency,  etc.  Upon  an  examination  of  the  defendant  for  discovery  he 
refused  to  say  whether  he  had  received  any  letter  from  the  person 
named,  or  to  answer  any  questions  in  relation  to  such  letter  or  its 
contents,  giving  as  a reason  that  it  might  criminate  him  to  do  so  : — 
Held,  that  the  reason  given  was  sufficient  to  privilege  the  defendant  from 
answering  ; and,  although  it  was  not  the  receipt  of  the  letter,  but  the 
publication,  that  would  make  the  offence,  he  was  entitled  to  object  to 
the  line  of  inquiry  at  the  outset. 

Semhle,  that  section  5 of  the  Dominion  statute  of  1893  respecting  wit- 
nesses and  evidence  will,  when  it  comes  into  force,  supersede  the 
privilege  now  existing  in  cases  of  this  kind. 

[May  2,  l^m.—Boyd,  C.] 

This  was  a motion  by  the  plaintiff  to  commit  the  de- 
fendant for  contempt  of  Court  for  refusing  to  answer 
certain  questions  upon  his  examination  for  discovery,  or  to 
compel  him  to  attend  again  at  his  own  expense  before  the 
examiner  and  to  answer  the  questions  referred  to,  and  to 
produce  all  letters  and  documents  he  had  in  connection 
with  the  action.  The  action  was  for  libel  and  slander 
contained  in  a letter  alleged  to  be  in  the  possession  of  the 
defendant,  purporting  to  be  sent  to  him  by  one  Hoffman, 
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in  which  the  plaintiff  was  accused  of  stealing  goods  from 
one  Dineen  and  selling  stolen  goods  to  one  Smith.  It  was 
alleged  that  the  defendant  published  the  letter  by  reading 
it  aloud  to  a number  of  persons  on  two  occasions.  The 
examination  was  before  delivery  of  statement  of  claim, 
under  an  order  in  Chambers.  Upon  the  examination  the 
defendant  refused  to  answer  a question  asked  as  to 
whether  he  had  had  any  letters  from  Hoffman,  and  being- 
asked  why  he  refused  to  answer,  he  said,  “ Because  it 
might  criminate  me  to  do  so.”  Some  further  questions 
were  asked  about  the  letter  or  letters,  which  the  de- 
fendant declined  to  answer,  and  in  answer  to  another 
question  he  said  that  the  only  reason  he  would  not  answer 
was  because  he  thought  he  might  be  prosecuted  for 
criminal  libel. 

The  motion  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  1st  May,  1893. 

Tytler,  for  the  plaintiff 

Kilmer,  for  the  defendant. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C.—Roe  v.  Kew  York  Associated  Press,  sum- 
marized in  75  L.  T.  Jour.  31,  appears  to  hold  that  when 
the  defendant  admits  the  possession  of  documents,  he  can- 
not object  to  produce  them  on  the  ground  that  they  might 
tend  to  criminate  him,  but  as  he  knew  their  contents,  he 
must  swear  that  they  would  tend  to  criminate  him.  This 
case  is  not  reported,  but  it  would  seem  to  conflict  with  the 
language  used  by  the  Judges  in  Lamb  v.  Munster,  10 
Q.  B.  D.  110,  contemporaneously  decided,  -where  Stephen, 
J.,  says,  “ A man  is  not  to  be  forced  to  answer  any  question 
if  the  witness  swears  that  the  answer  ‘ may  ’ or  ‘ will  ’ or 
‘ would  ’ endanger  him  (I  care  not  for  the  form  of  words 
in  which  he  expresses  it),  and  in  the  opinion  of  the  Judge 
the  answer  may,  not  improbably,  be  of  such  a nature  as  to 
endanger  him.  * ^ It  seems  to  me  that  a man  may  say,  ‘I 
think  the  answer  would  tend  to  criminate  me,’  meaning 
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thereby  'would  tend  to  bring  a criminal  prosecution  against 
me  for  a crime  of  which  I am  in  fact  innocent,  but  of  which 
I might  on  the  facts  be  very  probably  accused.’  ” 

The  defendant  refuses  to  answer  in  this  case  as  to  the  re- 
ceipt or  contents  of  a letter  said  to  come  from  Hoffman,  in 
which  accusations  were  said  to  be  made  against  the  plaintiff 
— which  the  defendant  is  said  to  have  published — on  the 
ground  that  his  answering  " might  criminate  him.”  True,  it 
is  the  publication  that  would  make  the  offence ; but  the  first 
step  to  this  consummation  is  sought  to  be  taken  by  the  line 
of  interrogation  before  the  examiner.  And  I think  the  ob- 
jection may  be  taken  at  the  outset,  because  the  develop- 
ment of  the  inquiry  can  only  be  in  one  direction,  i.  e.,  to 
fix  the  defendant  with  liability — which  may  also  involve 
a crime.  The  defendant  appears  to  be  a German,  able 
to  speak  English,  but  should  not  be  affected  by  the 
niceties  of  locution  as  to  whether  the  answer  might  tend 
or  would  tend  ; it  is  sufficient  to  entitle  him  to  protection 
when  he  says  broadly  it  might  criminate  him,  and  thereby 
claims  the  protection  of  the  Court : Regina  v.  Garhett, 
1 Den.  C.  C.  236.  See  Ex  p.  Reynolds,  20  Ch.  D.  294,  and 
Bradley  v.  Clayton,  26  L.  R.  Ir.  405,  as  to  the  first  link  in 
a chain  of  questions  tending  to  criminate. 

I observe  that  the  provisions  of  the  Dominion  statute 
of  1893  respecting  witnesses  and  evidence  are  not  in  force 
till  next  July ; section  5 of  that  statute  will  supersede  the 
existing  privilege  in  cases  of  this  kind ; for  by  that,  no 
person  shall  be  excused  from  answering  a question  upon 
the  ground  that  the  answer  may  tend  to  criminate  him. 
This  is  a radical  change  in  the  law  which  none  may  dread 
but  the  guilty. 

I dismiss  the  application  with  costs  in  the  cause  to  the 
defendant. 
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Re  McCarthy,  Pepler,  and  McCarthy,  Solicitors. 


Solicitor  and  Client — Taxation  of  Costs — Proecipe  Order— Application  of 
third  Party — Account  between  Solicitor  and  Client — Rule  1229. 

All  ex  parte  orders  are  periculo  petentis. 

And  where  the  defendants  in  an  action  had  agreed  with  the  plaintifl  to 
pay  the  costs  of  his  solicitors,  and,  being  furnished  with  a bill  of  such 
costs,  obtained  on  prsecipe  an  order  for  the  taxation  thereof,  which 
order  was  drawn  up  as  an  order  to  tax  upon  an  application  by  the  client, 
and  directed  that  the  taxing  officer  should  take  account  of  all  sums  of 
money  received  by  the  solicitors  for  or  on  account  of  the  applicants, 
such  order  was  vacated  with  costs. 

The  defendants  were  to  be  regarded  as  third  persons  liable  to  pay,  and 
were  entitled  to  an  order  for  taxation  ; but  they  should  have  disclosed 
all  the  facts  and  applied  for  a special  order ; and  the  plaintiff  should 
have  been  made  a party  to  the  proceeding  under  Rule  1229  for  the  pur- 
pose of  taking  an  account  between  him  and  the  solicitors. 

[April  21,  1893. — The  Master  in  Chainbers-I 
[May  3,  1893.— C.] 

Application  by  the  above  named  solicitors  for  an  order 
setting  aside  a praecipe  order,  issued  on  behalf  of  the  Colling- 
wood  Dry  Dock  Co.,  the  defendants  in  an  action  of  Gidley 
V.  Collingwood  Dry  Dock  Co.,  for  the  taxation  of  a bill  of 
costs  said  to  have  been  delivered  by  the  solicitors  to  the 
company.  The  solicitors  acted  for  the  plaintiff  in  the 
action  referred  to,  which  was  for  negligence.  After  it  had 
been  entered  for  trial  the  parties  settled  it  between  them- 
selves, one  of  the  terms  of  settlement  being  that  the 
company  should  pay  the  plaintiff’s  costs  of  the  action. 
The  bill  in  question  was  a bill  of  these  costs,  and  was  sent 
to  the  company  by  the  solicitors,  whereupon  the  company 
issued  the  praecipe  order. 

The  solicitors  resided  in  Barrie,  and  the  action  was 
carried  on  there.  Some  of  the  work  in  the  course  of  the 
action  was,  however,  performed  at  Toronto. 

The  praecipe  order  was  drawn  up  as  an  order  to  tax 
upon  the  application  of  the  client,  and  directed  the  taxing 
officer  to  take  an  account  of  all  sums  of  money  received 
by  the  solicitors  for  or  on  account  of  the  applicant,  i.e.,  the 
company. 


262 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


The  application  to  set  aside  the  praecipe  order  was 
argued  before  the  Master  in  Chambers  on  the  20th  April, 
1893. 

J.  A.  McCarthy,  for  the  solicitors. 

A.  0.  Murray,  for  the  company. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — For  the  solicitors  it  is 
contended  that  these  defendants  had  no  authority  to  have 
a praecipe  order  issued,  and  that  it  must  be  set  aside  : 
Re  Ilderton,  33  Beav.  201 ; but  I am  of  opinion  that  that 
case  does  not  apply  to  the  position  of  the  parties  here. 

The  defendants,  under  the  terms  of  the  settlement  with 
the  plaintiff,  have  become  liable  to  pay  the  solicitors’  cosbs, 
and  under  sec.  42,  ch.  147,  B.  S.  0.,  they  can  make  the 
like  application  for  a reference  of  such  costs  to  taxation  as 
the  plaintiff  might  himself  have  made,  and  in  like  manner, 
and  the  same  proceedings  may  be  had  thereupon  as  if  the 
application  had  been  made  by  the  plaintiff : McGugan  v. 
McGugan,  19  A.  B.  56.  I am  therefore  of  opinion  that  the 
pr80cipe  order  was  properly  issued  by  these  defendants. 

It  might  be  proper  to  mention  that  the  solicitors  are  to  re- 
fund what  they  received  from  the  plaintiff,  to  the  plaintiff, 
not  to  the  defendants.  The  order  is  not  before  me,  and  I do 
not  therefore  know  how  this  is,  but  it  should  contain  a 
clause  to  that  effect. 

I cannot  interfere  with  the  right  of  the  applicants  to 
have  the  taxation  in  Toronto:  Re  Skinner,  13  P.  B.  447. 

The  order  will  be  amended  as  above.  Costs  in  the 
matter. 

The  solicitors  appealed  from  this  decision,  and  their 
appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on  the 
1st  May,  1893. 

L.  G.  McCarthy,  for  the  solicitors. 

A.  G.  Murray,  for  the  company. 

Judgment  was  delivered  on  the  3rd  May,  1893. 
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Boyd,  C. — The  order  obtained  on  prsecipe  is  irregular 
and  incomplete  upon  the  facts  of  the  case.  It  does  not 
follow  the  Form  No.  144,  but  is  drawn  up  as  an  order  to 
tax  upon  an  application  by  the  client,  and  directs  the  tax- 
ing officer  to  take  account  of  all  sums  of  money  received 
by  the  solicitors  for  or  on  account  of  the  applicant.  Now, 
the  applicants  are  the  Collingwood  Dry  Dock  Company — 
the  defendants  in  the  action  of  Gidley  v.  Dry  Dock  Co.,  in 
which  the  solicitors  whose  bill  of  costs  in  that  suit  is  now 
ordered  to  be  taxed,  were  acting  for  Gidley,  the  plaintiff. 
The  action  was  compromised  on  the  terms  that  the  defen- 
dants were  to  pay  the  costs  of  the  plaintiff’s  solicitors. 
This  left  the  solicitors  with  the  personal  liability  still  of 
their  client,  the  plaintiff,  and  with  a claim  through  him 
against  the  defendants.  The  defendants  may  be  regarded 
as  a third  person  liable  to  pay,  but  to  ascertain  the  correct 
amount  an  account  must  be  taken  of  the  dealings  between 
Gidley  and  the  solicitors  respecting  the  moneys  received 
in  this  action.  That  is  an  essential  term  of  the  prgecipe 
order:  Rule  1226  (a)  : not  covered  by  the  present  order^ 
which  directs  an  account  with  the  Dry  Dock  Company 
only,  with  whom  the  solicitors  have  had  no  financial  deal- 
ings. Under  Rule  1229,  where  a third  person  applies, 
provision  is  made  for  adding  parties  in  order  to  do  complete 
justice.  The  presence  of  Gidley  seems  essential  to  make  a 
final  disposition  of  their  bill  of  costs — this  taxation  would 
not  bind  him — and  the  reason  of  the  decision  in  Re  llder- 
ton,  33  Beav.  201,  applies  here  to  shew  that  the  facts 
should  have  been  disclosed  which  would  have  enabled  the 
Court  to  frame  a special  order  for  the  occasion. 

In  Lord  Brougham’s  phrase,  all  ex  parte  orders  are  peri- 
culo  petentis,  and  the  present  one  must  be  vacated.  The 
solicitors  should  be  allowed  to  add  the  costs  of  this  applica- 
tion to  the  costs  of  the  action,  to  be  paid  by  the  Dock 
Company. 
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Freeborn  et  al.  v.  Vandusen. 


Reference — R.  S.  0.  ch.  see.  101 — Report — Confirmation — Rules  848, 
849 — Trustee — Will — Remuneration 

The  Statute  and  Rules  applicable  to  references  should  not  and  need  not 
be  so  read  as  to  produce  the  result  of  two  distinct  lines  of  practice  in 
reference  to  reports  of  Masters  and  Referees. 

The  well  settled  procedure  in  the  case  of  the  ordinary  report  is  extended 
to  the  statutory  reports  of  Referees  under  section  101  of  the  Ontario 
Judicature  Act,  R.  S.  O.  ch.  44. 

And  a motion  to  vary  a report  upon  a reference  under  that  section,  al- 
though made  at  the  same  time  as  a motion  for  judgment  on  the  report, 
cannot  be  entertained  unless  made  within  the  time  limited  by  Rules 
848  and  849. 

Raymond  v.  Little,  13  P.  R.  364,  not  followed. 

Semble,  that  the  limitation  of  a will  as  to  the  amount  to  be  paid  for  the 
services  of  the  original  trustees  under  it  does  not  apply  to  a trustee 
afterwards  appointed  by  the  Court,  at  the  instance  of  the  cestui  que 
trust. 

Williams  v.  Roy,  9 O.  R.  534,  distinguished. 

[May  4,  1893— C.] 

This  action  was  brought  by  James  S.  Freeborn,  one  of 
the  trustees  of  the  estate  of  Luke  Gardner,  deceased,  and 
by  Mariette  E.  Freeborn,  one  of  the  beneficiaries  under  the 
will  of  the  deceased,  to  remove  the  defendant  from  his 
office  as  one  of  the  trustees  of  the  estate,  and  for  an  account 
of  his  dealings  with  the  estate.  The  plaintiff  James  S. 
Freeborn  and  the  defendant  were  appointed  by  the  Court 
to  act  as  trustees  in  the  place  of  those  appointed  by  the 
will.  By  a clause  in  the  will  the  testator  directed  that 
each  trustee  should  receive,  as  compensation  for  his  ser- 
vices to  the  estate,  the  sum  of  $2  for  each  day  actually 
occupied  in  attending  to  the  affairs  of  the  estate. 

When  this  action  came  on  for  trial,  an  order  was  made 
by  the  trial  Judge  directing:  (1)  That  all  questions  of  fact 
raised  by  the  plaintiffs  in  this  action  should  be  referred 
for  inquiry  and  report  to  the  local  Master  at  Walkerton, 
under  sec.  101  of  the  Ontario  Judicature  Act ; (2)  That  it 
should  be  referred  to  the  said  Master  to  take  the  accounts 
of  the  defendant,  and  to  appoint  a new  trustee  to  act  with 
the  plaintiff  James  S.  Freeborn,  in  the  place  and  stead  of 
the  defendant,  who  was  to  be  removed  upon  a new  appoint- 
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ment ; such  appointment  not  to  take  effect  until  confirma- 
tion o£  the  report ; (4)  That  the  said  Master  should  be  at 
liberty  to  report  an}^  special  circumstances  that  might  be 
disclosed  by  the  evidence  produced  before  him. 

On  the  21st  March,  1893,  the  Master  made  his  report, 
which  stated  that  he  had  appointed  a new  trustee  ; that  he 
had  allowed  the  defendant  for  his  remuneration  $150,  being 
a commission  at  the  rate  of  five  per  cent,  upon  the  sums 
received  by  the  defendant  as  trustee,  less  $20.50  which  the 
plaintiff  James  S.  Freeborn  would  be  entitled  to  on  passing 
his  accounts  as  one  of  the  trustees ; and  that  upon  taking 
the  defendant’s  accounts,  it  appeared  that  $21.50  was  due 
from  him  to  the  estate. 

This  report  was  filed  on  the  5th  April,  1893. 

On  the  18th  April,  1893,  the  plaintiffs  served  a notice  of 
motion,  returnable  on  the  26th  April,  1893,  for  judgment 
on  the  report,  and  to  vary  it  by  disallowing  a portion  of 
the  amount  allowed  the  defendant  as  compensation  for  the 
management  of  the  trust  estate,  or  by  making  a different 
apportionment  between  the  plaintiff  James  S.  Freeborn 
and  the  defendant. 

After  one  enlargement,  the  motion  came  on  for  argu- 
ment before  Boyd,  C.,  in  Court,  on  the  3rd  May,  1893. 

Hoyles,  Q.  C.,  for  the  defendant,  objected  that  the  report 
was  absolute  and  could  not  be  varied,  relying  on  Rules 
848  and  849,  'which  are  as  follows : “ 848.  Every  report 
shall  become  absolute  at  the  expiration  of  fourteen  days 
from  the  day  of  filing  the  same,  including  such  day,  unless 
notice  of  appeal  is  served  within  that  time.  849.  The 
notice  of  appeal  shall  be  a seven  clear  days’  notice,  shall 
set  out  the  grounds  of  appeal,  and  shall  be  returnable  within 
one  month  from  the  date  of  the  report,  unless  otherwise 
ordered.” 

H.  Blake,  for  the  plaintiffs,  in  answer  to  the  objec- 
tion, relied  on  Raymond  v.  Little,  13  P.  R.  364,  and  upon 
sec.  101  of  R.  S.  O.  ch.  44,  the  material  part  of  which  is  as 
follows  : “ (1)  Subject  to  any  Rules  of  Court  ^ * any 
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question  arising  in  any  cause  or  matter  * ^ may  be 

referred  ^ * for  inquiry  and  report  to  a Judge  of  a 

County  Court,  or  to  an  official  referee,  or  to  any  other 
person  agreed  on  by  the  parties ; and  the  report  of  such 
referee  may  be  adopted  wholly  or  partially  by  the  Court, 
and  may  (if  so  adopted)  be  enforced  as  a judgment  by  the 
Court.” 

The  motion  was  also  argued  on  the  merits. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — This  action  was  brought  on  before  Street, 
J.,  who  referred  all  questions  of  fact  raised  by  the  plaintiffs 
for  inquiry  and  report  to  the  Master  at  Walkerton  under 
section  101  of  the  Judicature  Act,  and  he  directed  the 
Master  also  to  take  the  accounts  of  the  defendant  as  trus- 
tee, and  the  Master  was  to  be  at  liberty  to  report  special 
circumstances  as  might  appear  upon  the  evidence  before 
him. 

Every  question  raised  fell  under  the  head  of  proper 
accounting,  and  the  case  was  altogether  of  such  a nature 
as  would  be  referred  in  order  to  adjust  accounts  upon  the 
discharge  of  a trustee. 

It  is  to  be  observed  that  the  action  itself  was  not  re- 
mitted for  trial ; the  referee  is  to  report  results  to  the 
Court,  and  the  Court  reserves  costs  till  put  in  possession 
of  the  necessary  facts  to  be  found  by  the  Master  or 
referee.  Under  the  reference  it  is  the  duty  of  the  referee 
to  make  a report,  and  when  he  has  done  that  he  functus 
officio. 

The  Court  has  pronounced  the  preliminary  judgment, 
which  is  of  an  interlocutory  character,  and  till  the  report 
is  made  the  case  is  not  ripe  for  final  judgment.  The  referee 
is  to  find  the  material  on  which  the  Court  may  act. 

The  report  being  made,  how  is  it  to  be  dealt  with  ? The 
cases  are  in  conflict.  Raymond  v.  Little,  13  P.  R.  364, 
holds  that  the  report  is  sui  generis,  need  not  be  filed,  and 
may  be  appealed  from  and  varied  upon  motion  for  final  judg- 
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ment.  Hunt  v.  Barling,  February,  1890  (a  later  case  than 
the  other),  holds  that  the  report  is  to  be  filed  and  appealed 
from  as  in  the  case  of  all  other  reports : Holmested  & 
Langton,  Addenda,  p.  cv. 

Section  101  says  the  report  may  be  adopted  wholly 
or  partially  by  the  Court  and  may  (if  so  adopted)  be 
enforced  as  a judgment  by  the  Court.  That  simply  gives 
the  Court  the  option  (which  it  always  had)  of  disregard- 
ing parts  of  the  report,  which  were  either  not  within  the 
reference  or  in  which  manifest  error  appears  on  the  face 
of  the  report.  But,  if  within  the  reference  and  valid  on 
its  face  and  comprehensive  of  all  that  has  been  referred, 
the  course  of  the  Court  is  to  treat  it,  if  not  appealed 
from,  as  a finality.  Rule  40  is  to  meet  cases  where  the 
report  is  unsatisfactory  or  deficient  on  its  face,  or,  in  the 
event  of  an  appeal,  to  make  a new  and  substantive  finding 
upon  the  evidence  already  taken,  if  that  suffices,  or  to  do 
so  with  additional  evidence. 

I think  the  statute  and  this  Rule  are  thus  to  be  read, 
and  so  are  in  harmony  with  Rules  848-850  and  other  Rules 
such  as  Rule  35.  These  all  are  in  pari  materia  and  apply 
to  the  reports  of  Masters  and  referees,  as  appears  by  the 
heading  (numbered  3)  “ Appeals  from  Masters  and 
Referees.” 

The  practice  of  appealing  from  the  report  under  section 
101,  in  accordance  with  the  course  adopted  as  to  other 
reports  by  the  Master,  has  been  recognized  as  correct  in  vari- 
ous cases,  such  as  Douglas  v.  Hutchinson,  6 0.  R.  581,  and 
Hamilton  Y . Tiveed,  9 P.  R.  448,  where  all  the  Judges  acted 
on  the  opinion  that  the  time-limit  for  appealing  applied. 
A settled  practice  had  obtained  before  the  Judicature  Act 
as  to  appeals  from  Master’s  reports,  and  the  provisions  of 
section  101  were  not  new  in  this  country  in  the  same  sense 
as  in  England,  where  the  office  and  functions  of  Master 
had  long  been  abolished.  But  the  rudiments  of  such  a 
practice  as  ours  crop  up  even  in  the  English  decisions 
under  the  corresponding  section,  though  there  is  much 
confusion  among  the  different  Judges.  I may  refer  to 
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what  is  said  in  Coohe  v.  Newcastle,  etc.,  Co.,  10  Q.  B.  D.  at 
pp.  334,  335,  in  Burrard  v.  Calisher,  19  Ch.  D.  644,  and 
in  Walker  v.  Bunkell,  22  Ch.  D.  722. 

In  my  opinion  the  statute  and  Kules  should  not  and  need 
not  be  so  read  as  to  produce  the  undesirable  result  of  two 
distinct  lines  of  practice  in  reference  to  reports  of  Masters 
and  referees.  The  well-settled  and  carefully  elaborated 
procedure  in  the  case  of  the  ordinary  report  is  in  effect 
extended  by  our  practice  to  the  statutory  reports  of  referees 
under  the  section  I am  dealing  with,  and  I therefore  prefer 
the  later  decision  of  my  brother  MacMahon  to  the  earlier 
one  of  my  brother  Robertson. 

The  radical  difference  between  the  English  procedure 
and  ours  is  that  there  the  report  is  deemed  of  no  efficacy 
till  it  is  adopted  by  the  Court.  While  and  so  long  as  thus 
unconfirmed  it  remains  open  to  impeachment  by  appeal. 
That  is,  however,  only  a deduction  from  the  state  of  pro- 
cedure in  England.  As  expressed  by  Cave,  J.,  in  Dyke  v. 
Cannell,  11  Q.  B.  T>.  at  p.  184  : “ This  seems  to  me  to  be  a 
natural  mode  of  procedure  and  to  be  that  provided  for  by  the 
rules.”  I would  use  precisely  the  same  language  to  justify 
the  result  at  which  I have  arrived,  premising  only  that 
with  us  the  normal  state  of  procedure  is  that  reports  are 
efficacious  within  fourteen  days  from  filing,  if  not  appealed 
from. 

It  is  now  too  late  to  vary  or  appeal  from  the  report  in 
this  case ; but,  as  the  plaintiff  might  have  been  misled  by 
the  case  in  13  P.  R.,  I would  in  a meritorious  case  relieve 
from  the  lapse  of  time.  But  here  the  order  of  reference 
is  wider  than  under  the  statute.  It  is  of  a compound 
nature,  embracing  not  only  the  form  provided  under  section 
101  (Form  139),  but  also  the  usual  Chancery  reference 
(as  under  Rule  57)  to  take  the  trustees’  accounts  and  report 
special  matters.  Under  that  the  report  would,  in  any 
event,  be  filed,  and  if  so,  would  be  absolute  thereafter  in 
fourteen  days. 

But,  again,  the  defendant  was  appointed  a trustee  at 
the  instance  of  the  cestui  que  trust,  and  by  order  of  the 
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Court.  I am  not  at  all  sure  that  the  limitation  of  $2  per 
day  for  the  services  of  the  original  trustees  nominated  by 
the  testator  should  apply  to  the  case  of  this  man,  who 
takes  the  burden  to  oblige  the  beneficiaries.  I rather 
think  that  Williams  v.  Roy,  9 0.  R.  534,  should  not  be 
extended  to  such  a state  of  facts. 

I therefore  leave  the  report  as  it  is,  and  direct  payment 
by  the  defendant  of  the  small  sum  found  in  his  hands. 
This  should,  however,  be  applied  towards  his  costs,  which 
I think  the  plaintiffs  should  be  ordered  to  pay. 

The  defendant  is  entirely  successful ; and  I do  not  know 
enough  of  the  merits  of  the  plaintiff’s  side  of  the  case  now 
to  pronounce  that  his  costs  should  come  out  of  the  estate. 
That  is  a matter  he  can  settle  when  passing  his  accounts 
as  trustee. 


Re  Clarke  and  Holmes,  Solicitors. 


Costs— Solicitor  and  Client  Taxation — Interlocutory  Costs — Set-of. 

In  the  course  of  a proceeding  for  the  taxation,  at  the  instance  of  the 
client,  of  the  solicitors’  bills  of  costs,  there  were  several  interlocutory 
applications  and  appeals  by  the  solicitors,  which  were  dismissed  with 
costs  to  be  paid  by  the  solicitors  forthwith  : — 

Held,  that  the  solicitors  were  not  entitled  to  have  these  costs  set  off 
against  the  amount  of  costs  alleged  to  be  due  to  them  upon  the  bills 
then  being  taxed. 


[May  9,  1893. — The  Master  in  Chambers.'] 
[May  19,  1893.— i?o.9e,  J.] 

Motion  by  the  solicitors  for  an  order  to  set  off  costs 
taxed  under  three  orders  made  herein,  whereby  the  solici- 
tors were  ordered  to  pay  the  client  the  costs  of  the  appli- 
cations forthwith  after  taxation,  against  the  amount 
claimed  by  the  solicitors  against  the  client  for  costs 
said  to  be  due  them  under  former  proceedings  taken  by 
them  for  the  client,  and  which  were  the  subject  of  taxa- 
tion in  this  proceeding. 
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It  was  during  the  taxation  of  such  costs  claimed  by  the 
solicitors  that  the  costs  now  sought  to  be  set  off  were  in- 
curred. The  solicitors  appealing  against  the  ruling  of  the 
taxing  officer  on  certain  objections  filed  by  the  client,  such 
appeal  was  dismissed  by  Sir  Thomas  Galt,  C.  J.,  on  the  26th 
April,  1892,  with  costs  to  be  paid  forthwith  after  taxation 
by  the  solicitors  to  the  client ; and  upon  an  appeal  from  this 
order  to  the  Divisional  Court,  the  appeal  was  dismissed 
with  costs  to  be  paid  by  the  solicitors  to  the  client  forth- 
with after  taxation,  by  order  dated  19th  May,  1892 ; and 
upon  a further  application  to  the  Divisional  Court  on  the 
22nd  November,  1892,  and  10th  December,  1892,  the 
solicitors  were  ordered  to  pay  the  costs  of  that  appli- 
cation to  the  client  forthwith  after  taxation. 

These  costs  were  taxed  at  $102.26.  An  assignment  of 
all  these  costs  was  duly  made  by  the  client  to  the  solicitors 
acting  for  him  in  this  proceeding.  Execution  issued 
against  the  solicitors,  who  now  moved  to  have  this  sum 
set  off  against  the  amount  they  claimed  against  the  client 
herein. 

The  application  was  argued  before  the  Master  in  Cham- 
bers on  the  6th  May,  1893. 

S.  R.  Clarke,  for  the  solicitors. 

G.  G.  Mills,  for  the  client. 

Judgment  was  delivered  on  the  9th  May,  1893. 

The  Master  in  Chambers. — The  amount  of  the  costs 
in  taxation  is  large,  but  it  is  claimed  for  the  client 
that  there  will  be  nothing  found  due  when  the  tax- 
ation is  completed.  I adjourned  the  present  application 
twice  so  that  the  taxation  could  be  completed,  but  neither 
party  will  proceed  with  it,  and  it  is  therefore  incumbent 
upon  me  to  dispose  of  this  application  without  waiting  the 
result  of  such  taxation. 

Although,  no  doubt,  the  costs  claimed  by  the  solicitors 
may  be  looked  upon  as  a debt  due  by  the  client,  it  is  an 
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unascertained  one,  and  it  is  therefore  impossible  to  say 
what  is  due  or  whether  anything  will  be  found  due  finally 
by  the  client ; and  under  Chamberlain  v.  Barnwell,  W.  N. 
1880,  p.  110  ; Automatic  Go.  v.  Combined  Co.,  58  L.  J.  Ch. 
647  ; and  Grant  v.  Banque  Franco-Egyptienne,  3 C.  P.  D. 
202,  the  costs  payable  under  the  above  orders  are  not  to 
await  the  final  taxation  of  the  solicitors’  costs  before 
payment  may  be  demanded,  and,  if  necessary,  compelled. 

I have  carefully  considered  the  authorities  referred  to 
on  the  argument,  and  feel  myself  bound  by  that  of  the 
Queen’s  Bench  Division  in  Clarke  v.  Creighton,  14  P.  R. 
100,  in  appeal  from  the  Chancellor’s  decision,  reported  in  the 
same  volume  at  p.  34.  See  also  McCarthy  v.  Cooper,  12 
P.  R.  125 ; Link  v.  Bush,  13  P.  R.  at  p.  428  ; Canadian 
Pacific  R.  W.  Co.  v.  Grant,  11  P.  R.  208;  Dawson  v. 
Moffatt,  10  P.  R.  366. 

The  application  for  a set-off  must  be  refused  with  costs. 

The  solicitors  appealed  from  this  decision,  and  their 
appeal  was  argued  by  the  same  counsel  before  Rose,  J.,  in 
Chambers,  on  the  13th  May,  1893. 

Judgment  was  delivered  on  the  19th  May,  1893. 

Rose,  J. — It  seems  to  me  that  the  orders  directing  costs 
to  be  paid  forthwith  after  taxation  gave  an  immediate 
right  to  the  client  to  have  payment  instanter,  which 
amounted  to  a judgment  immediately  enforceable  by 
execution. 

This,  in  my  opinion,  excluded  any  idea  of  the  right  to 
claim  set-off. 

The  two  seem  to  me  to  be  inconsistent. 

The  appeal  must  be  dismissed  with  costs. 
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Re  Cameron,  Mason  v.  Cameron. 

Executors  and  Administrators — Advertisement  for  Creditors — R.  S.  0.  ch. 

110,  sec.  S6 — Ontario  Gazette. 

Publication  in  the  Ontario  Gazette  of  an  advertisement  for  creditors,  pur- 
suant to  R.  S.  0.  ch,  110,  sec.  36,  is  not  necessary  to  release  executors 

from  liability  for  payments  made  by  them. 

[May  11,  \^n.—Boyd,  C.] 

An  appeal  by  Sarah  Cameron,  executrix  of  the  will  of 
James  Cameron  the  elder,  a creditor  of  the  estate  of  James 
Cameron  the  younger,  from  a report  of  the  ^ocal  Master  at 
Cobourg  in  a proceeding  for  the  administration  of  the 
estate  of  James  Cameron  the  younger. 

The  appellant  attacked  certain  payments  made  by  the 
executors  to  other  creditors  of  the  estate,  and  asked  for  a 
personal  order  against  the  executors  for  payment  of  her 
claim,  as  the  estate  was  insufficient  to  pay  the  creditors  in 
full.  The  appellant’s  claim  was  not  filed  until  after  the 
payments  attacked  had  been  made.  The  validity  of  the 
payments  depended  on  the  sufficiency  of  the  advertise- 
ment for  creditors  published  by  the  executors  under 
R.  S.  0.  ch.  110,  sec.  36,  previous  to  the  estate  being 
brought  into  Court. 

The  Master  reported  that  the  advertisement  was  suffi- 
cient in  law  to  release  them  from  liability  for  payments 
made,  and  that  the  executors  were  entitled,  on  payment 
over  of  the  moneys  in  their  hands,  to  receive  their  dis- 
charge. 

The  appeal  was  upon  the  ground  that  the  Master  was 
wrong,  because  the  advertisement  had  not  been  published 
in  the  Ontario  Gazette,  as  well  as  in  local  newspapers,  and 
upon  other  grounds  not  necessary  to  specify  here. 

The  appeal  was  argued  before  Boyd,  C.,  in  Court  on 
the  11th  May,  1893. 

Watson,  Q.  C.,  for  the  appellant. 


XV.] 


RE  CAMERON,  MASON  V.  CAMERON. 


273 


J.  W.  Kerr,  for  Jennie  Edington,  a paid  creditor. 

W.  R.  Riddell,  for  the  plaintiffs  Mason  and  Ross,  two 
of  the  executors. 

G.  W.  Kerr,  for  the  defendant  Mary  Jane  Cameron, 
executrix. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Boyd,  C. — I do  not  think  that  I can  hold  that  there  is 
any  necessity,  in  advertising  for  creditors,  to  insert  the 
advertisement  in  the  Ontario  Gazette.  It  may  be  the 
practice  in  England,  and  would  appear  to  be  so  from  the 
case  of  Wood  v.  W eiglitman,  L.  R.  13  Eq.  434  ; but  it  has 
never  been  the  practice  in  this  country.  It  has  always 
been  considered  proper  to  save  the  expense  of  advertising 
in  the  Gazette.  That  is  a precaution  of  little  practical 
utility,  as  few  persons  see  or  read  the  Gazette.  If  it  has 
been  necessary  to  advertise  in  the  Gazette,  I might  almost 
say  that  we  have  had  no  complete  administration  of 
estates  up  to  the  present  time. 

Appeal  dismissed  with  costs. 
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Talbot  v.  Poole. 

Costs — Taxation — Appeal  to  Divisional  Court—  Counsel  Fees — Discretion  of 
Taxing  Officer — Travelling  Expenses — Rule  1172 — Taxable  Costs  of 
Defence^ 

An  appeal  lies  to  Divisional  Court  from  an  order  of  a Judge  in  Chambers 
upon  appeal  from  a certificate  of  taxation  of  costs. 

The  discretion  of  a taxing  officer  as  to  the  amount  of  counsel  fees  will  not 
be  interfered  with  upon  appeal. 

A plaintiff  who  is  entitled  only  to  Division  Court  costs  of  an  action  can 
tax  as  part  of  such  costs  his  travelling  expenses  from  abroad  to  attend 
the  trial,  if  he  is  a necessary  and  material  witness. 

The  words  “taxable  costs  of  defence”  used  in  Rule  1172  do  not  mean 
costs  as  between  solicitor  and  client. 

[May  16,  1893. — The  Queen’s  Bench  Division.'\ 

An  appeal  by  the  plaintiff  from  an  order  of  Galt,  C.  J., 
in  Chambers,  dismissing  two  appeals  by  the  plaintiff  from 
certificates  as  to  the  taxation  of  costs. 

By  the  decision  of  the  Court  of  Appeal  in  this  action, 
reported  ante  p.  99,  the  plaintiff  (who  recovered  $100  in  an 
action  in  the  High  Court)  was  held  entitled  to  costs  of  the 
action  upon  the  Division  Court  scale  only,  and  the  defen- 
dant to  the  excess  over  Division  Court  costs  of  his  costs  of 
defence  incurred  in  the  High  Court,  pursuant  to  Buie  1172. 
The  defendant  was  also  allowed  his  costs  of  appeal  to  the 
Court  of  Appeal,  the  appeal  having  been  upon  the  question 
of  the  scale  of  costs. 

The  defendant’s  costs  in  the  Court  of  Appeal  were  taxed 
by  one  of  the  taxing  officers  at  Toronto,  who  allowed  the 
defendant  a counsel  fee  of  $25  upon  his  motion  to  the 
Court  of  Appeal  for  leave  to  appeal,  and  a fee  of  $45  upon 
the  argument  of  the  appeal.  From  this  taxation  the  plain- 
tiff appealed,  on  the  ground  that  the  counsel  fees  allowed 
were  grossly  excessive,  and  Galt,  C.  J.,  dismissed  the 
appeal. 

The  second  appeal  was  from  the  certificate  of  the  local 
taxing  officer  at  London  upon  taxation  of  the  costs  of  the 
action.  This  appeal  was  as  to  two  items.  The  plaintiff, 
in  his  bill  of  costs  upon  the  Division  Court  scale, 
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charged  $157  for  his  travelling  expenses  in  coming  from 
England  (where  he  had  gone  to  reside)  to  this  Province,  to 
give  evidence  at  the  trial.  In  lieu  of  this,  the  taxing  officer 
allowed  $27  as  the  estimated  cost  of  a commission  to  Eng- 
land, under  which  the  plaintiff’s  evidence  might  have  been 
taken.  It  was  not  suggested  that  the  plaintiff  was  not  a 
necessary  and  material  witness  on  his  own  behalf.  The 
plaintiff  claimed  that  he  should  be  allowed  this  sum  of 
$157  on  taxation. 

The  other  question  raised  upon  this  taxation  was  as  to 
the  amount  to  be  allowed  as  the  defendant’s  “ taxable 
costs  of  defence  which  would  have  been  incurred  in  the 
Division  Court.”  The  plaintiff  took  the  position  that  by 
the  words  ‘‘ taxable  costs  of  defence  ” used  in  Rule  1172, 
were  meant  costs  as  between  solicitor  and  client ; the 
effect  of  which  would  be  to  increase  the  amount  of  such 
costs,  and  so  to  lessen  the  amount  of  the  excess  over  such 
costs. 

The  plaintff’s  appeal  as  to  both  these  items  was  dis- 
missed by  Galt,  C.  J. 

The  plaintiff’s  appeal  from  the  order  of  Galt,  C.  J.,  was 
argued  before  a Divisional  Court  composed  of  Armouk, 
C.  J.,  and  Street,  J.,  on  the  16th  May,  1893. 

G.  W.  Marsh,  for  the  plaintiff. 

Middleton,  for  the  defendant,  objected  that  no  appeal 
lay  to  a Divisional  Court  from  an  order  of  a Judge  in 
Chambers  upon  a review  of  taxation  ; citing  section  68  of 
the  Judicature  Act,  R.  S.  O.  ch.  44.  He  also  opposed 
the  appeal  on  the  merits. 

Judgment  was  delivered  at  the  close  of  the  argument. 

The  Court  held  : 

(1)  That  the  appeal  lay. 

(2)  That  the  discretion  of  the  taxing  officer  as  to  the 
amount  of  counsel  fees  was  not  to  be  interfered  with. 

(3)  That  the  taxing  officer  should  have  allowed  the 
plaintiff’s  expenses  as  a witness  from  England. 
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(4)  That  the  expression  “ taxable  costs  of  defence  ” in 
Rule  1172  did  not  mean  costs  as  between  solicitor  and 
client. 

The  appeal  was  therefore  allowed  upon  one  ground,  and 
the  matter  referred  back  to  the  officer  at  London  to  tax 
the  plaintiff’s  expenses  as  mentioned.  In  other  respects, 
the  appeal  was  dismissed. 

No  costs  to  either  party  in  Chambers  or  in  this  Court. 


Mills  v.  The  Mercer  Company  (Limited). 

Discovery — Examination  of  Party — Privilege — Criminating  Answer. 

In  an  action  upon  promissory  notes,  the  defendants  pleaded  that  the 
plaintiff  and  certain  other  persons  had,  contrary  to  52  Vic.  (D.)  ch.  41, 
sec.  1,  (c.),  conspired  together  to  harass  the  defendants  and  lessen 
trade  competition,  and  had  procured  the  holders  of  the  notes  sued  on 
to  transfer  them  to  the  plaintiff,  and  the  plaintiff  was  suing  thereon  as 
trustee  for  such  other  persons. 

Upon  his  examination  for  discovery  the  plaintiff  refused  to  answer  ques- 
tions as  to  the  names  of  the  persons  for  whom  he  was  acting  as  trustee, 
claiming  privilege  on  the  ground  that  to  answer  would  tend  to  criminate 
him  or  render  him  liable  to  criminal  prosecution  under  the  above 
statute  : — 

Held,  that  he  was  not  entitled  to  the  privilege  and  must  answer. 

Subpoena  and  Appointment — Officer  of  Company — Substitutional  Service. 

An  order  will  not  be  made  for  substitutional  service  upon  an  officer  of  a 
litigant  corporation  of  a subpoena  and  appointment  for  his  examination 
for  discovery. 

[February  16,  1893. — MacMdhon,  J.] 

[May  16,  1893. — The  Queen's  Bench  Division.^ 

Appeal  by  the  plaintiff  from  a decision  of  the  Master  in 
Chambers  directing  that  the  plaintiff  should  attend  at  his 
own  expense  for  re-examination  and  answer  the  question 
put  to  him  on  behalf  of  the  defendants  as  to  the  name  of 
his  cestui  que  trust.  The  facts  are  stated  in  the  judgment 
of  MacMahon,  J. 
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The  appeal  was  argued  in  Chambers  on  the  9 th  Feb- 
ruary, 1893. 

A.  Mills,  for  the  plaintiff. 

F.  E.  Titus,  for  the  defendants. 

Judgment  was  delivered  on  the  16th  February,  1893. 

MacMahon,  J. — The  action  is  brought  on  certain 
promissory  notes  given  by  the  defendant  company  to  the 
firm  of  Wood,  Vallance,  & Co.,  and  for  goods  sold  and  de- 
livered by  Wood,  Vallance,  & Co.  to  the  defendants, 
amounting  in  all  with  interest  to  S2,426.38,  which  Wood, 
Vallance,  & Co.  on  the  12th  November,  1892,  assigned  to 
the  plaintiff. 

The  defence  is  under  52  Vic.  (D.)  ch.  41,  sec.  1,  sub- 
sec. (c.),*  and  alleges  (paragraph  1),  ‘‘The  plaintiff,  together 
with  one  Rice  (an  agent  of  the  Nova  Scotia  Steel  and  Forge 
Company),  and  the  Massey-Harris  Company  (Limited),  * * 
contriving  and  maliciously  intending  to  injure,  harass,  and 
damnify  the  defendants  and  to  put  them  to  great  vexation 
and  expense,  and  to  unduly  prevent  and  lessen  competi- 
tion with  the  said  Massey-Harris  Company  in  the  production 
and  manufacture  of  agricultural  implements,  unlawfully 
and  maliciously  and  without  having  any  interest  in  the 
promissory  notes  and  accounts  mentioned  in  the  statement 
of  claim  herein,  did  unlawfully  conspire,  combine,  agree, 
and  arrange  between  themselves  as  follows  : (2nd)  That 
the  said  Rice  should,  by  false  representations  as  to  the 
solvency  of  the  defendant  company,  induce  the  said  firm  of 
Wood,  Vallance,  & Co.  to  sell,  and  agree  to  indorse,  transfer, 
and  assign  to  the  said  Massey-Harris  Company,  or  to  whom- 
soever they  might  appoint,  the  said  promissory  notes  and 
accounts  sued  on  herein,  for  the  consideration  of  an  amount 

* ‘ ‘ Every  person  who  conspires,  combines,  agrees  or  arranges  with 
any  other  person  * * unlawfully,  to  unduly  prevent,  limit  or  lessen 

competition  in  the  production,  manufacture,  purchase,  barter,  sale, 
transportation,  or  supply  of  any  article  or  commodity  which  may  be  a 
subject  of  trade  or  commerce  * * is  guilty  of  a misdemeanour  and 

liable,  on  conviction,  to  a penalty  * * or  to  imprisonment.  * * ” 
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equal  to  thirty  per  cent,  of  the  full  value  thereof,  and  that 
upon  said  agreement  being  made,  the  said  Massey-Harris 
Company,  or  some  other  person  or  persons  on  their  behalf, 
should  pay  the  said  consideration  price  and  should  then 
direct  that  the  said  promissory  notes  and  accounts  should 
be  indorsed,  transferred,  and  assigned  by  the  said  Wood, 
Vallance,  & Co.  to  the  said  plaintiff  herein,  and  that  there- 
upon proceedings  should  be  had  and  taken  by  the  plaintiff 
herein,  in  his  own  name,  upon  behalf  and  in  the  interest  of 
and  as  trustee  for  the  said  Massey-Harris  Company,  and 
at  the  costs,  charges,  and  expenses  of  the  said  Massey-Harris 
Company,  to  have  the  defendant  company  placed  in  liquida- 
tion or  to  take  such  other  proceedings  as  might  be  deemed 
advisable  to  embarrass  the  said  defendants ; the  said 
Massey-Harris  Company  agreeing  and  contracting  with 
the  said  plaintiff  herein  to  provide  the  funds  necessary 
to  carry  on  whatever  litigation  might  be  found  necessary. 

There  is  also  an  allegation  in  the  statement  of  defence 
(paragraph  6)  that  the  dealings  between  the  said  Massey- 
Harris  Company  and  Wood,  Vallance,  & Co.,  in  reference 
to  the  promissory  notes  and  accounts  is  ultra  vires  of  the 
Massey-Harris  Company,  as  it  was  incorporated  only  for 
the  purpose  of  buying,  selling,  and  trading  in  agricultural 
implements  and  machinery,  etc.  The  7th  paragraph  alleges 
that  the  Massey-Harris  Company  have  been  guilty  of 
champerty. 

The  "reason  assigned  by  the  plaintiff  for  refusing  to 
answer  the  question  as  to  who  is  his  cestui  que  trust,  is 
that  it  might  tend  to  criminate  him.  And  in  an  affidavit 

O 

filed  on  the  return  of  the  motion  before  the  Master  in 
Chambers,  he  says  ; “ And  I do  verily  believe  that  if  I 
answered  said  question,  a criminal  prosecution  would  be 
forthwith  instituted  against  me.” 

By  the  Act  52  Vic.  ch.  41,  a person  committing  any  of 
the  acts  therein  mentioned,  is  guilty  of  a misdemeanour, 
and  on  conviction  liable  to  a penalty  or  imprisonment, 
and,  if  a corporation,  is  liable  to  a penalty  only. 

In  prosecutions  under  the  Act  the  person  accused  is 
made  a competent  witness  on  his  own  behalf. 
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The  decision  of  the  learned  Master  is,  I think,  right,  and 
should  not  be  interfered  with. 

The  disclosure  of  the  person’s  name  for  whom  the  plain- 
tiff is  acting  as  trustee,  cannot  “ tend  to  criminate  ” the 
plaintiff.  As  said  in  Regina  v.  Boyes,  1 B.  & S.  311,  at 
pp.  329,  330,  “ To  entitle  a party  called  as  a witness  to  the 
privilege  of  silence,  the  Court  must  see,  from  the  circum- 
stances of  the  case  and  the  nature  of  the  evidence  which 
the  witness  is  called  to  give,  that  there  is  reasonable 
ground  to  apprehend  danger  to  the  witness  from  his  being 
compelled  to  answer.”  And  the  witness  is  not  the  sole 
judge  as  to  whether  his  evidence  would  bring  him  into 
danger  of  the  law. 

Regina  v.  Boyes  is  the  leading  authority  on  the  question 
raised,  and  has  been  followed  in  Lamb  v.  Munster,  10  Q. 
B.  D.  110,  and  by  the  Court  of  Appeal  in  Ex  p.  Reynolds, 
20  Ch.  D.  294. 

In  Lamb  v.  Mvnster  there  could  be  no  doubt  as  to  the 
right  of  the  defendant  to  refuse  to  answer  the  interrogatory 
put  to  him  as  to  whether  he  published  the  libel  which  by  the 
statement  of  claim  he  was  charged  with  publishing,  where 
he  stated  by  his  affidavit  in  answer  that  he  declined  to 
answer  “upon  the  ground  that  my  answer  might  tend  to 
criminate  me.”  As  said  by  Field,  J. : “ In  this  case  the 
tendency  to  criminate  is  evident.” 

In  Ex  p.  Reynolds,  Jessel,  M.  R.,  after  referring  with  ap- 
proval to  the  judgment  of  the  Court  of  Queen’s  Bench  in 
Regina  v.  Boyes,  said  : “ Upon  a review  of  the  authorities 
we  are  clearly  of  opinion  that  the  view  of  the  law 
propounded  by  Lord  Wensleydale  'in  Osborn  v.  London 
Dock  Go.,  10  Ex.  698,  and  acted  upon  by  V.-C.  Stuart  in 
Sidehottom  v.  Adkins,  5 W.  R.  743,  is  the  correct  one  ; and 
that,  to  entitle  a party  called  as  a witness  to  the  privilege  of 
silence,  the  Court  must  see,  from  the  circumstances  of  the 
case  and  the  nature  of  the  evidence  which  the  witness  is 
called  to  give,  that  there  is  reasonable  ground  to  apprehend 
danger  to  the  witness  from  his  being  compelled  to  answer. 
We  indeed  quite  agree  that,  if  the  fact  of  the  witness  being 
37 — VOL.  XV.  O.  P.  R. 
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in  danger  be  once  made  to  appear,  great  latitude  should  he 
allowed  to  him  in  judging  for  himself  of  the  effect  of  the 
particular  question.” 

There  is  here  no  tendency  to  criminate  in  the  answer 
which  should  be  given  to  the  question.  Then  what  reason 
has  the  plaintiff  for  alleging  that  in  furnishing  the  name  of 
the  person  for  whom  he  is  acting  as  trustee,  the  answer 
might  tend  to  criminate  him  ? 

What  is  urged  for  the  plaintiff  is  that,  by  being  forced 
to  give  the  name  of  his  cestui  que  trust,  he  will  be 
furnishing  the  name  of  a person  who  could  be  called  as 
a witness  to  convict  him  (the  plaintiff)  of  conspiracy. 
There  is  no  force  in  the  argument.  There  must  be,  in  order 
to  constitute  a conspiracy,  an  agreement  between  two  or 
more  persons  to  do  an  unlawful  act  or  to  do  a lawful  act 
by  unlawful  means.  The  plaintiff  could  not  be  indicted 
alone  for  the  offence,  so  if  indicted,  it  must  be  in  con- 
junction with  his  cestui  que  trust.  But  the  fact  that  that 
may  happen  does  not  place  him  in  jeopardy,  for  neither 
the  plaintiff  nor  the  person  for  whom  he  is  acting  as  trustee 
can  be  compelled  to  answer  in  this  action  any  question 
which  may  tend  to  criminate  either  of  them.  There  is 
clearly  no  reasonable  ground  to  apprehend  danger  from  the 
answer  to  the  question  propounded  here. 

Under  Rule  488  a person  for  whose  immediate  benefit 
an  action  is  prosecuted  or  defended  is  to  be  regarded  as  a 
party  for  the  purpose  of  examination.  And  under  Rule 
510  such  person  is  to  be  res^arded  as  a party  for  the 
purpose  of  production  of  documents. 

The  appeal  must  be  dismissed  with  costs. 

The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  argued  before  the  Queen’s  Bench  Divisional  Court 
(Armour,  C.  J.,  and  Street,  J.),  on  the  16th  May,  1893. 

A.  Mills,  for  the  plaintiff. 

F.  E.  Titus,  for  the  defendants,  was  not  called  upon. 

The  Court  dismissed  the  appeal  with  costs,  holding  that 
the  defendants  were  entitled  to  have  the  question  an- 
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swered,  and  that  the  plaintiff  had  no  privilege  in  respect 
to  it,  for  disclosing  the  name  of  his  cestui  que  trust  would 
afford  no  evidence  on  which  to  base  a prosecution  against 
him. 


An  appeal  by  the  defendants  in  the  same  action  from  an 
order  of  the  Master  in  Chambers  giving  liberty  to  the 
plaintiff  to  serve  F.  C.  McDowell,  the  secretary  of  the  de- 
fendants, an  incorporated  company,  substitutionally  with  an 
order  and  a subpoena  and  appointment  for  his  examination, 
as  an  officer  of  the  defendants,  for  discovery  in  the  action, 
by  serving  copies  of  such  subpoena  and  appointment  on  the 
solicitors  for  the  defendants,  and  at  the  same  time  paying 
the  proper  fees  to  such  solicitors. 

The  appeal  was  argued  before  MacMahon,  J.,  in 
Chambers,  on  the  9th  February,  1893. 

F.  E.  Titus,  for  the  defendants. 

A . Mills,  for  the  plaintiff. 

Judgment  was  delivered  on  the  16th  February,  1893. 

MacMahon,  J. — McDowell,  as  an  officer  of  the  de- 
fendant company,  is  liable  to  examination,  and  by  Rule 
492,  upon  service  of  a copy  of  the  order  and  appointment 
upon  the  party  to  he  examined  and  upon  payment  of  the 
proper  fees,  he  is  to  attend  and  submit  to  examination. 

Mr.  Mills  referred  to  the  English  Marginal  Rule  1017, 
and  cited  a number  of  authorities  decided  under  it  in 
support  of  the  learned  Master’s  order. 

The  decisions  under  that  Rule,  even  if  it  were  in  force 
here,  have  no  bearing  on  the  question  to  be  decided  under 
this  appeal.  They  were  all  motions  against  parties  to  the 
litigation. 

In  this  case  McDowell  is  examinable  not  as  a party 
to  the  suit,  but  as  an  officer  connected  with  the  defendant 
company ; but  still  he  is  only  a witness  for  discovery,  and 
should  the  defendant  company  not  take  part  in  the  ex- 
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amination,  McDowell’s  deposition  then  taken  could  not  be 
used  as  evidence  against  the  company  at  the  trial.  Being^ 
a witness,  he  must  be  served  personally  with  a copy  of  the 
order  and  appointment  and  paid  his  witness  fees,  and  the 
original  order  and  appointment  must  be  shewn  to  him. 
Where  a witness  is  to  be  examined  before  an  examiner,  there 
must  under  the  Eules  be  an  order  and  appointment  for  his 
examination.  The  order  in  this  case  requires  a subpoena 
and  appointment,  which,  together  with  a copy  of  the  order, 
are  to  be  served  on  the  witness  McDowell.  “Where 
there  is  reason  to  suppose  a witness  will  not  voluntarily 
attend  to  be  examined,  recourse  must  be  had  to  the  com- 
pulsory process  of  a writ  of  subpoena  ad  testificandum  : ” 
Daniell’s  Chancery  Practice,  6th  ed.,  p.  641. 

What  then  must  be  shewn  to  bring  a person  into  con- 
tempt so  that  he  may  be  attached  for  disobedience  to  the 
process  of  the  Court  ? It  must  be  proved  : (1)  that  a copy 
of  the  subpoena  was  served ; (2)  that  it  was  served  person- 
ally ; (3)  that  the  original  was  at  the  time  of  service 
shewn  to  him ; and  (4)  that  his  reasonable  expenses  were 
paid  or  tendered  to  him  at  the  time  of  the  service  : Arch. 
Pr.,  12th  ed.,  p.  356.  See  also  the  judgment  of  Osier,  J.,  in 
Meyers  v.  Kendrick,  9 P.  E.  at  p.  366 ; Blakeley  v. 
Blaase,  12  P.  E.  at  p.  567 ; Hope  v.  Carnegie,  L.  E.  7 Eq. 
at  p.  260. 

An  officer  of  a company  such  as  a railway  conductor 
may  be  examinable  : Leitch  v.  Grand  Trunk  R.  W.  Go.,  12 
P.  E.  541  and  671  ; 13  P.  E.  369  ; and,  although  it  may  be 
very  difficult  from  the  nature  of  his  employment  to  effect 
personal  service,  the  difficulty  in  so  doing  would  not 
authorize  the  granting  of  an  order  for  substitutional  service 
of  a subpoena  and  appointment  for  his  examination  by  the 
solicitors  of  the  railway  company.  As  already  pointed 
out,  an  attachment  could  not  be  obtained  against  the  witness 
because  he  did  not  attend  on  the  appointment ; and  an 
application  to  strike  out  the  defendants’  defence  would, 
under  the  circumstances,  be  unavailing : Badgerow  v. 
Grand  Trunk  R.  W.  Co.,  13  P.  E.  132 ; Central  Press  As- 
sociation V.  AmeiKan  Press  Association,  ih.  353. 
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The  order  of  the  Master  cannot  be  supported,  and  the 
appeal  must  be  allowed  with  costs. 

The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  argued  by  the  same  counsel  before  the  Queen’s  Bench 
Divisional  Court  (Armour,  C.  J.,  and  Street,  J.)  on  the 
16th  May,  1893. 

Judgment  was  delivered  at  the  close  of  the  argument. 

The  Court  dismissed  the  appeal  with  costs,  holding 
that  an  order  for  substituted  service  of  process  upon  a 
person  v^rho  was  not  a party  to  the  action  would  be  quite 
useless,  and  that  no  further  proceedings  could  be  based 
upon  a service  effected  under  it. 


Scarlett  v.  Birney  et  al. 

Mortgage — Foreclosure  after  Abortive  Sale — Time  for  Redemption. 

In  deciding  as  to  whether  there  should  be  a long  or  short  period  for 
redemption,  or,  in  default,  foreclosure,  after  an  abortive  sale  of  the 
mortgaged  premises,  in  an  action  to  enforce  a mortgage,  the  facts  and 
circumstances  of  the  case  should  be  taken  into  consideration. 

And  where  the  amount  of  money  to  be  paid  was  about  ^150,000,  and  the 
mortgaged  property  was  of  very  great  value,  though  at  the  time  there 
was  much  difiSculty  in  converting  it  into  ready  money,  the  period  of 
three  months  was  allowed. 

Campbell  v.  Holyland,  7 Ch,  D.  166,  followed. 

Goodall  V.  Burrows,  7 Gr.  449,  and  Girdlestone  v.  Gunn,  1 Ch.  Chamb.  R. 
212,  considered. 

[May  30,  1893. — Ferguson,  J.] 

An  appeal  by  the  defendants  J.  Birney  and  J.  L.  Birney 
from  a final  order  of  foreclosure  made  by  the  Master  in 
Chambers,  in  a mortgage  action,  after  an  abortive  sale. 
The  facts  are  stated  in  the  judgment. 

The  appeal  was  argued  before  Ferguson,  J.,  in  Cham- 
bers, on  the  22nd  May,  1893. 

J.  C.  Hamilton,  for  the  appellants. 

E.  P.  McNeill,  for  the  plaintiff. 

W.  Cook,  for  the  defendants  Fullerton  et  al. 
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Judgment  was  delivered  on  the  30th  May,  1893. 

Ferguson,  J. — This  is  an  appeal  from  an  order  of  the 
Master  in  Chambers  whereby,  after  an  abortive  sale  of  the 
lands  mortgaged,  the  period  of  about  one  month  was  fixed 
for  redemption,  and,  in  default  of  payment  of  the  mortgage 
money,  foreclosure,  the  day  named  or  rather  mentioned  for 
such  payment  being  the  19th  day  of  June,  1893. 

The  order  appealed  from  recites  that  the  mortgaged 
lands  were  duly  offered  for  sale,  and  that  such  sale  proved 
abortive.  This  also  appears  by  the  report  on  sale  made 
the  17th  day  of  April,  1893. 

The  notice  of  appeal  raises  a large  number  of  questions. 
During  the  argument  many  of  these  were  dissipated  or 
disposed  of.  What  was  finally  contended  for  was  this, 
that  instead  of  one  month  for  redemption,  or,  in  default,, 
foreclosure,  there  should  have  been  at  least  three  months. 
This  was  at  the  close  of  the  argument,  I think,  the  only 
contention  that  was  really  pressed. 

In  the  case  Goodall  v.  Burrows,  7 Gr.  449,  the  decree 
directed  a sale,  but  omitted  to  provide  that,  in  the  event  of 
a sale  failing,  the  defendant  should  stand  foreclosed.  The 
sale  proved  abortive,  and  the  Court,  on  petition,  ordered 
the  defendant  to  pay  the  amount  that  had  been  found  due 
within  one  month,  or,  in  default,  foreclosure.  This  deci- 
sion was  in  the  year  1859. 

In  the  case  Girdlestone  v.  Gunn,  1 Ch.  Chamb.  K.  212, 
the  sale  had  proved  abortive  for  want  of  bidders.  On  the 
application  for  foreclosure,  one  of  the  defendants  consented 
to  an  immediate  order,  but  the  other  did  not.  The  defen- 
dants were,  as  I understand  the  case,  both  mortgagors. 
The  learned  Judge  said  that  the  order  absolute  could  go  at 
once  against  the  defendant  who  consented,  but  as  against 
the  other  defendant  only  the  usual  order  could  be  drawn 
up,  giving  him  three  months  to  redeem,  or,  in  default,  fore- 
closure. This  decision  was  in  1868,  and  it  seems  to  have 
been  taken  at  the  time  as  a decision  applying  generally,  to 
the  effect  that  where  a foreclosure  is  asked  after  an  abor- 
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tive  sale,  the  mortgagor  must  first  be  allowed  three  months 
to  redeem. 

In  Goodall  v.  Burrows  it  rather  seems  that  the  order 
was  made  as  it  was  for  the  reason,  or  partly  at  least  for 
the  reason,  that  there  had  been  an  omission  in  the  decree. 

In  the  present  case  the  amount  of  money  to  be  paid  is 
a very  large  sum,  approaching  $150,000.  The  property 
mortgaged  is  said  to  be  of  very  great  value,  though  at  the 
present  time,  and  under  present  circumstances,  there  is,  at 
least,  great  difficulty  in  converting  it,  or  any  part  or  por- 
tion of  it,  into  ready  money ; and  although  the  case  Camp- 
hell  V.  Holylaad,  7 Gh.  D.  166,  was  of  a somewhat  dif- 
ferent kind,  I think  enough  appears  in  the  judgment 
of  Sir  George  Jessel,  M.  E..,  to  authorize  one’s  saying  that 
these  facts  and  circumstances  can  and  should  be  taken 
into  consideration  in  deciding  as  to  whether  there  should 
be  a long  or  short  period  for  redemption,  or,  in  default, 
foreclosure.  I also  think  that  common  sense  and  natural 
justice  also  look  towards  allowing  as  long  a period  in 
a case  such  as  the  present  one  as  the  authorities  will 
permit. 

The  period  of  at  least  three  months  instead  of  one  month 
is  all  that  is  contended  for,  and  I am  of  the  opinion  that 
this  at  least  should  have  been  the  period  fixed  by  the 
order  appealed  from,  and,  as  the  mortgagors  will  probably? 
in  the  eftort  to  raise  and  pay  so  large  a sum,  require  pro- 
fessional assistance,  and  as  the  long  vacation  will  intervene, 
I hope  I shall  not  be  considered  as  saying  too  much  if  I 
suggest  Monday  the  4th  day  of  September  next,  as  the  day 
to  be  fixed  for  payment  of  the  money,  instead  of  the  day 
mentioned  in  the  order  as  the  day  for  payment. 

I think  the  order  appealed  from  should  be  in  this  res- 
pect varied  as  above  suggested,  and  that  in  other  respects 
the  appeal  should  be  dismissed,  and  that,  in  the  circum- 
stances, there  need  be  no  costs  of  the  appeal. 


Order  accordingly. 
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PoPHAM  V.  Flynn. 

Costs — Attempted  Examination  of  Judgment  Debtor — Rule  1180. 

Under  Rule  1180  the  costs  of  proceedings  to  examine  a judgment  debtor 
may  be  allowed,  in  the  discretion  of  the  Court  or  a Judge,  where  the 
examination  has  not  actually  taken  place. 

And  where  the  judgment  debtor  attended  upon  an  appointment  for  his 
examination,  procured  an  enlargement,  and  meanwhile,  under  force  of 
the  proceedings,  paid  the  judgment  debt,  he  was  ordered  to  pay  the 
costs  of  the  proceedings. 

[May  6,  1893. — The  Master  in  Chamhers.'\ 
[May  18,  1893. — Meredith,  J.] 

Motion  by  the  plaintiff  for  an  order  for  the  costs  of  an 
attempted  examination  of  the  defendant  as  a judgment 
debtor.  Before  the  examination  took  place,  although  after 
the  time  appointed,  an  enlargement  at  the  defendant’s 
request  being  made,  the  defendant  paid  the  plaintiff’s 
debt,  etc. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  27th  April,  1893. 

J.  A.  Macintosh,  for  the  plaintiff,  contended  that  he 
succeeded  in  obtaining  payment  of  his  claim  by  means  of 
the  attempted  examination,  and  therefore  the  defendant 
should  be  ordered  to  pay  the  costs. 

H.  C.  Fowler,  for  the  defendant,  contra. 

Judgment  was  delivered  on  the  6th  May,  1893. 

The  Master  in  Chambers. — I know  of  no  authority 
which  enables  me  to  compel  the  defendants  to  pay  these 
costs.  I think  Rule  1180  does  not  apply  to  the  circum- 
stances of  this  case.  The  motion  will  be  refused,  but 
without  costs. 

The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  argued  by  the  same  counsel  before  Meredith,  J.,  in 
Chambers,  on  the  15th  May,  1893. 
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Judgment  was  delivered  on  the  18th  May,  1893. 

Meredith,  J. — Assuming  that  Rule  1170"^  affords  no  aid 
to  the  power  to  award  costs  in  this  matter,  the  case  is 
one,  in  my  opinion,  within  the  provisions  of  the  Rule  relied 
upon  by  the  applicant,  and  considered  by  the  Master  in 
Chambers — Rule  1180.*!' 

Doubtless  in  consequence  of  the  judgment  of  Mr. 
Dalton  in  Ginty  v.  Rich,  7 P.  R.  319,  the  words  in 
question,  “ including  examination  of  the  debtor  or  other 
person  liable  to  examination,”  were  added  so  as  to  make  it 
plain  that  examinations,  of  the  character  in  question,  were 
to  be  considered  proceedings  incidental  to  an  application 
for  an  attachment  of  debts,  the  costs  of  wdiich  were  to  be 
in  the  discretion  of  the  Court  or  a Judge. 

The  Rule  plainly  contemplates  the  whole  costs  })roperly 
incurred  in  all  the  proceedings  requisite  in  such  an  exami- 
nation ; it  is  not  limited  to  such  as  are  incurred  after  the 
party  or  person  has  been  sworn ; neither  is  it  needful  or 
proper  to  limit  it  to  cases  in  which  the  proceedings  have 
gone  that  far;  that  is  quite  too  narrow  a view  of  its 
effect. 

I cannot  but  consider  that  any,  as  well  as  all,  of  the  costs 
of  proceedings  for  such  an  examination  are,  under  Rule 
1180,  if  not  otherwise,  in  the  discretion  of  the  Court  or  a 
Judge. 

In  this  particular  case  the  defendant,  having  attended 
upon  the  appointment  and  having  then  procured  an  en- 
largement of  it,  and,  meanwhile,  having,  evidently  under 
force  of  the  proceedings,  paid  the  balance  of  the  judgment 
debt,  ought  to  pay  the  costs  of  such  proceedings  : see 
French  v.  Lake  Superior  Mineral  Co.,  14  P.  R.  541 ; and 

* 1170.  Subject  to  the  provisions  of  the  Judicature  Act,  the  costs  of 
and  incident  to  all  proceedings  in  the  High  Court  shall  be  in  the  discretion 
of  the  Court  * * . 

+ 1180.  The  costs  of  any  application  for  an  attachment  of  debts,  and  of 
any  proceedings  arising  upon,  or  incidental  to,  such  application,  including 
examination  of  the  debtor  or  other  person  liable  to  examination,  shall  be 
in  the  discretion  of  the  Court  or  a Judge. 
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no  doubt  would  have  been  ordered  to  pay  them  by  the 
Master  in  Chambers  had  he  considered  that  he  had  any 
discretion  in  the  matter. 

The  appeal  will,  therefore,  be  allowed,  and  an  order 
will  go  for  payment,  by  the  defendant  to  the  plaintiff, 
of  the  costs  of  the  proceedings  in  question,  forthwith 
after  taxation,  with  costs  of  the  application  and  of  this 
appeal,  fixed  at  $15,  and  disbursements,  to  be  fixed  by 
by  clerk  in  Chambers. 


Lee  V.  Mimico  Real  Estate  Company. 


Staying  Proceedings — -Motion — Court  or  Ghamhers. 

A motion  by  the  defendants,  after  judgment  in  an  action,  to  stay  proceed- 
ings therein,  after  satisfaction  of  the  plaintiff’s  claims,  should  be  made 
in  Chambers,  not  in  Court. 

Where  such  a motion  was  made  in  Court,  it  was  enlarged  into  Chambers, 
and  costs  were  ordered  against  the  applicants. 

[May  18,  1893. — Meredith,  J.] 

Motion  by  the  defendants  for  an  order  staying  all  pro- 
ceedino’s  in  the  action. 

o 


The  motion  was  made  returnable  in  Court,  and  came 
before  Meredith,  J.,  sitting  in  Court,  on  the  16th  May, 
1893. 

Du  Vernet,  for  the  plaintifl[,  objected  that  the  motion 
should  have  been  made  in  Chambers. 

F.  0.  Cooke,  for  the  defendants,  contra. 

Judgment  upon  the  objection  was  then  reserved,  and 
was  given  on  the  18th  May,  1893. 
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Meredith,  J. — The  application  is  for  an  order  staying 
all  proceedings  in  the  action,  on  the  ground  that  since 
judgment  the  parties  have  effected  a settlement,  and  the 
defendants  have,  under  it,  satisfied  all  the  plaintiff’s  claims 
in  the  action  : it  is  that  solely  : not  to  enforce  any  terms 
of  a compromise  agreement : simply  to  stay  proceedings 
after  satisfaction  of  all  such  claims. 

Such  an  order  would  in  no  sense  be  a substitution  of  a 
stay  of  proceedings  for  an  injunction,  under  sec.  52,  sub- 
sec. 9,  of  the  Judicature  Act ; but  would  be  an  exercise  of 
the  ordinary  jurisdiction  of  the  Court  over  its  own  pro- 
ceedings, which,  prior  to  the  Judicature  Act,  was,  and  since 
has  been,  commonly  exercised,  in  the  first  instance,  in 
Chambers : see  McDonald  v.  Field,  12  P.  R 213 ; and 
McEwan  v.  Milne,  unreported  on  this  point ; Arch.  C.  L. 
Prac.,  14th  ed.,  pp.  374-5  and  792. 

The  motion  will  be  referred  to  the  Master  in  Chambers : 
the  additional  costs  occasioned  by  bringing  it  into  Court, 
in  the  first  instance,  will  be  costs  in  the  application  to  the 
plaintiff  in  any  event. 
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Feaster  V.  Cooney. 

Security  for  Costs — Action  of  Slander — 52  Vic.  ch.  sec.  1,  sub-sec.  3 
( 0.) — Property  Sufficient  to  Answer  Costs — Burden  of  Proof. 

Upon  an  application  under  52  Vic.  ch.  14,  sec.  1,  sub-sec.  3 (0.),  for 
security  for  costs  of  an  action  for  slander  imputing  unchastity  to  a 
female,  the  onus  is  on  the  defendant  to  shew  that  the  plaintiff  has  not 
sufficient  property  to  answer  the  costs  of  the  aetion  ; and  to  defeat  such 
an  application  it  is  not  necessary  that  the  plaintiff  should  have  property 
to  the  amount  of  $800  over  and  above  debts,  ineumbrauces,  and  exemp- 
tions. 

And  where  it  was  shewn  that  the  plaintiff  had  property  of  the  value  of 
$500  at  least,  and  it  was  not  shewn  that  she  had  not  property  of  much 
greater  value,  the  application  was  refused. 

Bready  v.  Robertson,  14  P.  R.  7,  considered. 

[May  16,  1893. — The  Master  in  Chambers.^ 
[May  30,  1893. — Ferguson,  J.] 

Motion  by  the  defendant  for  an  order  for  security  for 
the  costs  of  the  action,  which  was  brought  under  52  Vic. 
ch.  14  (0.),  for  slander  imputing  unchastity  to  the  plaintiff, 
a married  woman. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  15th  May,  1893. 

PattuUo,  for  the  defendant. 

J.  W.  McGullowgh,  for  the  plaintiff 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — Had  the  plaintiff  been 
content  to  have  allowed  the  motion  to  be  argued  on 
the  affidavit  of  the  defendant  in  support  of  the  applica- 
tion, instead  of  examining  him  upon  it,  I think  the  order 
for  security  could  not  have  been  granted ; but  the  cross- 
examination  has  clearly  shewn  that  the  defendant  has  a 
good  defence  to  the  action.  Of  course  this  defence  may 
be  shewn  on  the  trial  not  to  be  a good  one,  but  upon 
this  application  I cannot  go  into  the  merits : Lancaster  v. 
Rychnan,  15  P.  R.  199,  and  Southwlck  v.  Hare,  ih.  at  pp. 
227  and  230.  > 
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It  appears  that  the  plaintiff  has  some  $100  out  at  in- 
terest, some  household  furniture,  the  value  of  which  is  not 
shewn,  and  a horse  and  gig  sworn  by  her  to  be  worth  $275, 
besides  a cow.  Of  course  exemptions  are  to  be  taken  out 
of  this.  I do  not  think  that  she  has  shewn  herself  to  be 
possessed  of  suiSicient  means  to  answer  the  costs  of  the 
action ; and  the  defendant  having  sworn  that  she  is  not  so 
possessed,  the  order  for  security  should  be  made.  See 
Bready  v.  Robertson,  14  P.  R.  7,  as  to  the  property  sufficient 
to  answer  such  an  application. 

The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  argued  by  the  same  counsel  before  Ferguson,  J,,  in 
Chambers  on  the  22nd  May,  1893. 

Judgment  was  delivered  on  the  30th  May,  1893. 

Ferguson,  J. — This  is  an  appeal  from  an  order  made 
by  the  Master  in  Chambers  for  security  for  costs,  under  the 
provisions  of  sub-section  3 of  section  1 of  the  Act  52  Vic. 
ch.  14.  The  action  is  of  the  character  mentioned  in  the  first 
sub-section  of  this  section  1,  and  it  was  not  contended  that 
the  grounds  of  action  are  trivial  and  frivolous.  It  is  plain 
that  the  grounds  of  the  action  are  not  trivial  or  frivolous. 

The  burden  was  upon  the  defendant  of  shewing  by  his 
affidavit  that  the  plaintiff  is  not  possessed  of  property 
sufficient  to  answer  the  costs  of  the  action  in  case  a verdict 
or  judgment  should  be  given  in  favour  of  the  defendant, 
and  that  he,  the  defendant,  has  a good  defence  to  the  action 
upon  the  merits.  It  must  appear  that  the  defendant  has 
shewn  both  these  things  before  he  is,  according  to  the 
provisions  of  the  sub-section,  entitled  to  the  order  for  the 
security. 

I agree  with  the  learned  Master  in  saying  that  the  affi- 
davits of  the  defendant,  taken  with  the  cross-examination 
upon  one  of  them,  do  shew  primd  facie  a good  defence  upon 
the  merits,  which,  however,  may  appear  very  differently 
at  the  trial.  This  last  is  not  to  be  considered  here. 
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But  I am  of  the  opinion  that  the  defendant’s  affidavits 
and  examination  do  not  shew  that  the  plaintiff  is  not  pos- 
sessed of  property  sufficient  to  answer  the  costs  of  the 
action  in  case  a verdict  or  judgment  be  given  for  the  defen- 
dant, because  it  is  clear  from  a perusal  of  the  affidavits  of 
the  defendant  and  the  examination,  that  the  defendant  does 
not  know  what  property  the  plaintiff  has,  or  is  possessed 
of.  He  seems  to  have  drawn  the  inference  that  the  plain- 
tiff is  a poor  woman  and  has  no  property,  from  the  fact 
that  her  husband  is  a section  foreman  upon  a railway. 

The  parties  did  not  rest  upon  this  evidence  given  by  the 
defendant,  but  used  amongst  other  evidence  an  affidavit 
and  an  examination  of  the  plaintiff,  by  which  it  appears  in 
an  entirely  uncontradicted  manner  that  the  plaintiff  is  pos- 
sessed, in  her  own  right,  of  considerable  property,  the 
particulars  of  which,  I think,  I need  not  here  enumerate 
or  specify. 

On  this  branch  of  the  application  I have,  as  I had 
the  right  to  do,  conferred  with  the  learned  Master. 
He  says  that  he  was  of  the  opinion  that  it  appeared 
that  the  plaintiff  has  property  of  her  own  of  the  value 
of  at  least  $500,  exclusive  of  all  that  could  be  claimed 
as  exemptions  (it  not  appearing  that  she  owed  any  debts) 
and  that  he  would  have  refused  the  order,  or  rather  the 
application,  but  that  he  thought  the  case  Breadyv.  Robert- 
son, 14  P.  R.  7,  as  he  read  and  understood  it,  decided  that 
it  should  appear  that  the  plaintiff  had  property  to  the 
value  of  $800,  otherwise  the  order  should  be  granted. 

I agree  with  the  Master  as  to  its  being  made  to  appear 
that  the  plaintiff  has  property  of  the  value  of  $500  at 
least;  but  I am  also  of  the  opinion  that  it  has  not  been 
shewn  that  she  has  not  property  amounting  in  value  to  a 
a much  larger  sum,  and  the  burden  of  shewing  the  nega- 
tive was  upon  the  defendant. 

Besides,  as  I understand  the  case  Bready  v.  Robertson, 
it  does  not  decide  what  the  learned  Master  assumed  that 
it  does.  In  that  case  the  plaintiff  had  sworn  that,  if  all 
his  debts  were  paid,  he  would  have  $800  to  his  credit,  and 
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this,  as  it  appears  to  me,  was  the  reason  why  the  learned 
Judge  spoke  of  this  sum  of  $800  as  he  did,  and  not  with 
the  view  or  intention  of  stating  or  deciding  as  was  assumed 
by  the  learned  Master. 

I am  of  the  opinion  that  the  defendant  has  failed  to  shew 
in  the  manner  required  that  the  plaintiff  is  not  possessed 
of  property  sufficient  to  answer  the  costs  of  the  action  in 
case  a verdict  or  judgment  be  given  in  favour  of  the  defen- 
dant, and  has  therefore  failed  to  satisfy  the  onus  resting 
upon  him,  the  satisfying  of  which  is  a condition  precedent 
to  his  right  to  an  order  for  security  for  costs ; and  I think 
the  order  should  be  reversed  and  this  appeal  allowed  with 
costs. 

Appeal  allowed  with  costs. 


Gildersleeve  V.  Balfour  et  al. 


Parties — Nominal  Corporation — Corporators  — Partners — Contract — Joint 
Liability — Application  to  add  Co-partners — Ride  324 — Representatives 
oj  Partners — Discretion. 

In  the  case  of  a nominal  corporation  which  has  no  legal  status  as  such, 
the  ostensible  corporators  are  partners  ; aud  their  liability  as  partners 
on  the  contracts  of  the  company  is  a joint,  and  not  a joint  and  several, 
liability. 

Where  some  but  not  all  of  the  co-contractors  are  sued  in  an  action,  they 
are  entitled  of  right  to  have  all  the  others  within  the  jurisdiction  added 
as  defendants  ; and,  the  plea  of  abatement  having  been  abolished,  the 
method  of  exception  is  by  prompt  application  to  the  Court  under  Rule 
324. 

As  to  the  representatives  of  deceased  or  insolvent  partners,  there  is  a 
discretion  to  add  or  not. 

[December  7,  1892,  and  January  11,  1893. — The  Master  in  Chambers.] 
[January  20,  1893. — Meredith,  J.] 

[April  22,  1893. — The  Chancery  Division.] 

This  was  an  action  to  recover  a money  demand  in 
respect  of  certain  contracts  made  by  the  plaintiff  with 
the  Dominion  Salvage  and  Wrecking  Company  (Limited). 
The  writ  of  summons,  as  originally  issued,  shewed  that 
the  action  was  brought  against  the  company  as  a partner- 
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ship  and  as  a corporation,  and  against  some  fifty-three 
indi\ddual  members  of  the  partnership.  The  Supreme 
Court  of  Canada,  in  a previous  action,  had  declared  that 
the  company  was  not  incorporated. 

After  the  issue  of  the  writ,  and  after  it  had  been  served 
on  some  of  the  defendants,  the  plaintiff  made  an  ex  parte 
application  to  the  Master  in  Chambers  for  leave  to  amend 
by  striking  out  the  names  of  all  the  individual  defendants, 
except  the  defendants  Leggatt,  Koss,  Hoskin,  Harvey,  and 
Gregory,  and  the  Master  made  the  order  as  asked.  The 
defendants  whose  names  were  struck  out  had  not  been 
served. 

A motion  was  now  made  on  behalf  of  the  defendants 
Leggatt  and  Ross  for  an  order  setting  aside  the  ex  parte 
order. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  6th  December,  1892. 

L.  G.  M cGarthy,  for  the  defendants  Leggatt  and  Ross. 

Bristol,  for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — The  motion  is  made  on 
behalf  of  the  defendants  Leggatt  and  Ross,  who  have 
filed  their  statements  of  defence,  and  in  them  raised  the 
question  that  the  plaintiff  was  bound  to  proceed  against 
all  the  parties  co-defendants  who  are  jointly  liable  with 
them. 

Under  Rule  303,  the  plaintiff  may,  at  his  option,  join  as 
parties  to  the  same  action,  all  or  any  of  the  persons  sever- 
ally, or  jointlyfand  severally,  liable  on  any  one  contract. 

Rule  317  does  not  apply,  as  contended  by  counsel  for  the 
plaintiff*,  as  the  weight  of  authority  seems  to  support  the 
doctrine  that  such  parties  are  not  to  be  regarded  as  part- 
ners, if  in  good  faith  they  believed  themselves  to  be  incor- 
porated, and  acted  on  the  assumption  that  their  liability 
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was  only  the  limited  liability  of  stockholders  without 
intending  to  he  liable  as  partners  ; Lindley  on  Partnership, 
Bl.  ed.,  p.  62,  {n.) 

The  plaintiff  having  the  right  to  bring  his  action  against 
such  parties  as  he  considered  proper  (Rule  303)  the  order 
striking  out  the  forty-eight  defendants  was  properly  made 
at  his  request,  but  that  does  not  prevent  the  defendants 
from  obtaining  an  order  making  all  joint  debtors  with  them 
co-defendants:  Bohh  v.  Murray,  13  P.  R.  397  ; also  Hope 
V.  Traders’  Bank,  an  unreported  case  decided  by  the  Com- 
mon Pleas  Division,  June,  1890.  The  only  question  is 
whether  there  is  any  reason  for  having  such  a large 
number  added,  necessitating  extra  costs  and  unnecessary 
delay.  A number,  I understand,  are  out  of  the  jurisdic- 
tion, others  worthless.  The  rule  before  the  Judicature 
Act  was  that  where  the  parties  were  so  numerous  as  to 
make  the  proceedings  impracticable,  only  those  necessar}^ 
to  represent  a distinct  class  were  to  be  added  : Pare  v. 
Clegg,  29  Beav.  589 ; Adair  v.  The  New  Biver  Go.,  11  Ves. 
429;  and  now  under  Rule  315,  where  there  are  numer- 
ous parties  having  the  same  interest  in  one  action,  one  or 
more  of  such  parties  ma3^  sue  or  be  sued,  or  may  be  author- 
ized by  the  Court  to  defend  in  such  action  on  behalf  of  or 
for  the  benefit  of  all  parties  so  interested. 

I would  suggest  that  the  parties  agree  to  add  such  per- 
sons defendants  as  may  be  considered  proper  under  the 
above,  and  the  order  will  go  making  them  parties.  Costs 
in  the  cause, 

A further  application  was  made  to  the  Master  on  the 
10th  January,  1893,  by  the  defendants  Leggatt  and  Ross. 

Bruce,  Q.  C.,  and  L.  G.  McCarthy,  for  the  applicants. 

Bristol,  for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — This  is  a renewed  applica- 
tion for  an  order  adding  parties  defendants  who  have  been 
39 — VOL.  XV.  o.  p.  R. 
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dismissed  from  the  action  by  an  order  made  in  Chambers, 
as  mentioned  in  my  former  judgment  herein  delivered  on 
the  7th  December,  1892.  In  that  judgment  I suggested 
that  the  parties  should  agree  to  add  such  persons 
defendants  as  might  be  considered  proper  in  view  of 
what  I stated.  This  suggestion  has  not  been  carried  out, 
and  I am  asked  to  dispose  of  the  application. 

In  addition  to  the  argument  urged  by  Mr.  McCarthy  for 
the  defendants  on  the  original  motion,  Mr.  Bruce  contends 
that  the  plaintiff  having  once  added  these  parties  as  de- 
fendants, he  had  no  power  or  right  to  have  them  struck 
out  or  dismissed  from  the  action. 

On  this  point,  I would  refer  to  the  remarks  of  Mr. 
Justice  Fry  in  Lloyd  v.  Dimmack,  7 Ch.  D.  398. 

Upon  the  question  as  to  adding  parties  as  defendants 
against  the  wish  of  the  plaintiff,  see  Leduc  v.  Ward,  54 
L.  T.  N.  S.  214,  and  Eyre  v.  Moreing,  W.  N.  1884,  p.  58. 

The  motion  will  therefore  be  refused  with  costs  in  the 
cause  to  the  plaintiff. 

The  defendants  Leggatt  and  Ross  appealed  from  the 
order  of  the  Master,  and  the  appeal  was  argued  before 
Meredith,  J.,  in  Chambers,  on  the  16th  January,  1893. 

L.  G.  McCarthy,  for  the  appellants. 

Arnoldi,  Q.  C.,  for  the  plaintiff. 

Judgment  was  delivered  on  the  20th  January,  1893. 

Meredith,  J. — The  action  is  brought  in  respect,  solely,  of 
contracts  alleged  to  have  been  made  with  the  Dominion 
Salvage  and  Wrecking  Company  (Limited) ; the  individual 
defendants  are  made  parties  as  partners  merely ; in  the 
style  of  cause  even  they  are  described  as  persons  “ for- 
merly carrying  on  business  as  partners  under  the  name  of 
the  Dominion  Salvage  and  Wrecking  Company  (Limited) 
there  is  no  suggestion  of  claim  against  any  of  them  upon 
any  special  contract  made  by  him  with  the  plaintiff.  The 
case  therefore  is  one  of  joint  liability,  if  any  ; and,  if  the 
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plaintiff  be  not  content  to  sue  the  alleged  co-partners  in  the 
firm  name  only,  any  of  them  has  the  right  to  insist  upon 
all  of  the  alleged  co-partners  being  parties  ; a clear  right 
to  object  to  the  striking  out  of  some  of  them,  as  was  here 
done. 

I cannot  at  all  agree  with  the  Master  in  the  opinion 
expressed  by  him  that  the  plaintiff  might  properly  have 
sued  such  of  the  defendants  as  he  chose  ; in  cases  of  joint 
contract  the  plaintiff  is  not  at  liberty  to  sue  such  of  his 
debtors  as  he  pleases ; that  right  is  given  only  in  cases  of 
several,  and  joint  and  several,  liability  on  one  contract  : 
Con.  Rule  303 : generally  all  persons  jointly  liable  should 
be  made  defendants. 

It  is  true  that,  unless  a defendant  object,  in  proper  time 
and  manner,  now  generally  by  motion  to  compel  the  plain- 
tiff to  amend  by  adding  all  the  co-contractors,  formerly 
by  pleading  in  abatement  the  non  joinder  : see  Con.  Rule 
324  : he  may  become  precluded  from  objecting  at  all ; but 
that  does  not  give  the  right  to  bring  the  action  against 
such  of  the  parties  as  the  plaintiff  may  think  proper. 

That  the  only  liability  alleged  in  the  statement  of  claim 
is  a joint  one,  has  been  firmly  settled  since  the  decision  of 
the  House  of  Lords  of  Kendall  v.  Hamilton,  4 App.  Cas. 
504 ; see  also  the  Imperial  ''  Partnership  Act,  1890  ; ” 
Pollock  on  Partnership,  5th  ed.,  pp.  39  to  48 ; and  Ham- 
mond V.  Schofield,  [1891]  I Q.  B.  453. 

The  right  of  a defendant  jointly  liable  with  others  to 
have  such  others  made  parties  with  him,  is  well  settled 
practice  here  as  well  as  in  England  : see  Pilley  v.  Robin- 
son, 20  Q.  B.  I).  155,  and  Robb  v.  Murray,  13  P.  R.  397. 

The  Master  erred  in  making  his  first  order  upon  an  ex 
parte  application  ; and,  afterwards,  in  refusing  to  set  that 
aside  upon  the  merits  of  the  question. 

The  appeal  must  be  allowed  and  both  orders  discharged, 
with  costs  in  the  action  to  the  appellants  in  any  event. 

The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  argued  before  a Divisional  Court  composed  of  Boyd, 
C.,  and  Ferguson,  J.,  on  the  27th  February,  1893. 
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Arnoldi,  Q.  C.,  and  Bristol,  for  the  plaintiff. 

Bruce,  Q.  C.,  and  L.  G.  McCarthy,  for  the  defendants 
Leggatt  and  Koss. 

Judgment  was  delivered  on  the  22nd  April,  1893. 

Boyd,  C. — In  the  case  of  a nominal  corporation  which 
has  not,  or  has  lost,  legal  status,  it  is  apparently  the  result 
that  the  ostensible  corporators  are  really  only  partners,  and 
as  such  jointly  liable  on  contracts  of  the  company  : Seiffert 
V.  Irving,  15  0.  B.  173.  That  is  the  manner  of  pleading 
whereby  the  plaintiff  seeks  to  charge  the  individual  defen- 
dants as  associates. 

The  rule  is  well  settled,  since  the  Judicature  Act  and 
Kules,  that  joint  contracts  are  to  be  sued  upon  as  before 
that  change  in  the  procedure.  That  is  to  say,  the  action 
may  be  against  one  co-contractor,  but  if  he  objects  that 
others  within  the  jurisdiction  should  be  added,  he  has  a 
right  to  have  them  brought  in. 

The  question  is  not  one  of  discretion  so  far  as  the  origi- 
nal co-contractors  are  concerned.  Such  is  the  decision  in 
Pilley  V.  Robinson,  20  Q.  B.  D.  155,  which  is,  however, 
contrary  to  the  earlier  case  of  Leduc  v.  Ward,  54  L.  T.  N.  S. 
214,  not  therein  cited.  Leduc  v.  Ward  is  not  reported  in 
the  series  of  reports  published  by  the  incorporated  council 
of  law  reporting,  though  in  a later  stage  it  does  appear 
there  in  20  Q.  B.  D.  475.  Pilley  v.  Robinson  is  recognized 
as  well  decided  in  Byrne  v.  Brown,  22  Q.  B.  D.  at  pp.  662, 
664 ; and  has  been  followed  here  in  Robb  v.  Murray,  13 
P.  R.  397,  and  by  my  brother  Meredith  in  the  present 
appeal. 

The  rule  laid  down  in  Pilley  v.  Robinson  is  justified 
and  strengthened  by  the  language  of  Bowen,  L.  J.,  in  Re> 
Hodgson,  31  Ch.  D.  at  p.  188,  where  he  speaks  of  there  being 
only  one  cause  of  action  against  joint  debtors.  This  rule, 
he  says,  “ is  based,  rightly  or  wrongly,  on  the  idea  that  a 
joint  debtor  has  a right  to  demand,  if  he  pleases,  that  he 
shall  be  sued  at  one  and  the  same  time  with  all  his 
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co-debtors.  To  enforce  this  right  he  is  only  entitled  to 
plead  in  abatement,  but  the  right  is  one  of  considerable 
business  value,  and  is  so  recognized  by  the  law.”  He 
returns  to  the  same  point  at  p.  190  : “ The  rule  at  law  is — 
and  that  not  a technical  rule,  but  one  based  upon  supposed 
convenience  of  commerce — that  a several  remedy  cannot 
be  pursued  against  joint  debtors  if  the  joint  debtors  object 
and  each  has  a right  to  protect  himself  against  that.” 

This  rule  at  law  is  one  which  equity  does  not  disturb,  so 
long  as  the  original  bond  of  union  is  not  dissolved  by 
death,  insolvency,  or  the  like.  Though  the  plea  in  abatement 
is  obsolete,  it  has  been  replaced  by  an  equivalent  method  of 
exception,  which  is  by  prompt  application  to  the  Court  under 
Eule  324.  This  was  expressly  decided  by  Jessel,  M.  R.,in 
Werderman  v.  Societe  Generate  d' Electricite,  19  Ch.  D.  250  ; 
and  it  is  in  effect  an  adaptation  of  the  old  equity  prac- 
tice of  excepting  for  want  of  parties  : Darivent  v.  Walton, 
2 Atk.  510.  Lord  Bramwell,  in  Scarf  v.  Jardine,  7 App. 
Cas.  at  p.  364,  takes  this  view  also,  that  the  former  plea 
in  abatement  is  now  the  addition  of  a party  by  order.  (As 
against  the  opinion  of  Lord  Coleridge  in  Lediic  v.  Ward), 
he  goes  on  to  observe : “ I imagine  that  under  the  Judica- 
ture Act  and  the  rules  the  plaintiff  could  be  compelled  to 
sue  the  two  [who  are  partners]  jointly  and  not  severally ; 
otherwise  the  effect  of  the  Judicature  Act  would  be  to 
turn  every  joint  contract  into  a joint  and  several  contract, 
which  I imagine  was  not  intended.”  I make  bold  to  say 
as  the  result  of  the  consensus  of  judicial  opinion,  that 
the  decision  of  Leduc  v.  Ward  is  one  not  to  be  followed 
in  cases  of  joint  contract.  The  test  is  to  add  as  defendants 
all  those  who  would  have  been  added  as  the  result  of  an 
effective  plea  in  abatement  under  the  old  practice.  That 
excludes  all  who  are  dead,  and  their  representatives,  and 
all  out  of  the  jurisdiction : Wilso7i  v.  Killick,*  95  L.  T. 
Journal,  11th  February,  1893,  p.  335  ; Bovill  v.  Wood, 
2 M.  & S.  23. 

* This  case  is  now  reported  sub  nom.  Wilson  v.  Balcarres,  [1893]  1 
Q.  B.  422. 
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Rule  317,  relating  to  the  suing  of  partnerships  and  of 
the  individual  members  of  dissolved  partnerships,  does 
not  relieve  the  plaintiff  from  liability  to  add  all  who  are 
co-contractors,  if  objection  is  made  as  in  this  case.  The 
Rule  enables  the  action  to  be  brought  after  dissolution 
against  every  one  sought  to  be  made  liable ; but  that  is 
subject  to  the  general  rule  of  law  as  to  the  joinder  of  all 
joint  contractors,  if  those  who  are  made  defendants  object 
that  the  other  survivors  should  be  added. 

That  partnership  engagements  are  intrinsically  joint, 
and  not  joint  and  several,  is  clearly  the  result  of  modern 
decisions,  explaining  and  limiting  equity  dicta  as  to  their 
being  joint  and  several ; see  Re  Hodgson,  31  Ch.  D.  177, 
supra. 

The  judgment  under  review  should,  therefore, stand,  with 
costs  in  the  cause  to  the  defendants.  In  so  far  as  the 
original  associates  or  shareholders  are  concerned,  if  living 
and  within  the  jurisdiction,  they  ought  to  be  joined  as 
CO -defendants  ; as  to  the  representatives  of  those  deceased 
or  insolvent,  there  is  a discretion  whether  to  add  or  not — 
but  as  to  the  several  cases,  it  had  better  be  left  to  the 
Master  in  Chambers,  in  case  the  parties  cannot  agree  ; the 
preference  of  the  Court  being  to  have  all  persons  added 
in  order  to  do  complete  justice  : Ford  v.  Proudfoot,  9 Gr. 
478 ; yet  so  as  not  to  unduly  delay  the  plaintiff. 


Ferguson,  J. — By  the  order  obtained  ex  parte  in  Cham- 
bers, the  names  of  some  forty-five  defendants  were  struck 
out.  Looking  at  the  style  of  cause  in  the  order  of  the 
12th  of  January  last,  refusing  to  restore  the  names  of  these 
defendants,  one  sees  that  only  the  names  of  those  alleged 
to  have  been  formerly  carrying  on  business  under  the 
name  of  the  Dominion  Salvage  and  Wrecking  Com- 
pany, (Limited),  this  company — calling  it  a partnership 
— and  the  company,  are  retained  as  defendants.  One  of 
these  alleged  to  have  been  so  trading  is  dead,  and  his  per- 
sonal representatives  are  defendants. 

The  statement  of  claim  alleges  that  this  company,  at  the 
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time  of  the  making  of  the  contract  sued  on,  represented 
themselves  to  be  a corporation  under  the  laws  of  the 
Dominion,  and  distinctly  alleges  that  the  fact  was  that  the 
company  was  not  an  incorporated  company  under  the  said 
laws,  but  was  merely  a partnership,  and  that  the  so  called 
shareholders  were  partners  in  such  partnership. 

It  appears  that  the  plaintiff  at  first  sought  out  the  names 
of  those  who  were  supposed  stockholders  in  the  supposed 
incorporated  company — or,  if  it  turned  out  that  the 
company  was  not  an  incorporated  company,  but  only  a 
partnership,  the  same  names  would  be  the  names  of  the 
partners  in  the  partnership — and  brought  his  suit  against 
all  these,  as  well  as  against  the  company  as  a partnership, 
and,  as  I understand,  as  a corporation  also. 

Later  on,  the  plaintiff  either  changed  his  mind  or  ob- 
tained further  information,  and  desired  to  sue  only  the 
company  with  whom  he  had  dealt  and  made  his  contract, 
and  certain  of  the  partners  in  the  alleged  partnership 
whom  he  desired  to  make  liable,  and  to  do  this  he  has  his 
action  now  confined  to  the  defendants  who,  he  says,  carried 
on  business  in  the  name  of  the  company,  and  the  com- 
pany, both  as  a partnership  and  as  a corporation,  as  I 
understand  ; but,  as  already  said,  the  plaintiff  distinctly 
alleges  that  the  company  was  a partnership  only.  By 
Rules  317  and  318,  partners  may  sue  or  be  sued  in  the 
name  of  the  firm  ; and  any  person  carrying  on  business 
in  the  name  of  a firm,  apparently  consisting  of  more  than 
one  person,  may  be  sued  in  the  name  of  such  firm.  In 
case,  however,  the  co-partnership  has  been  dissolved,  to 
the  knowledge  of  the  plaintifi*,  before  action,  the  writ  must 
be  served  upon  every  person  sought  to  be  made  liable. 

Then,  if  the  plaintiff  had  at  first  brought  his  action  as  it 
is  now  constituted,  he  would  simply  have  sued  the  com- 
pany with  whom  he  contracted  and  dealt,  treating  the 
company  as  a partnership  which  had  been  dissolved  by 
the  death  of  some  of  the  partners,  serving  his  writ  on  all 
those  whom  he  sought  to  make  liable,  either  as  being 
actual  partners  in  the  co-partnership,  or  as  having  carried 
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Oil  business  in  the  name  of  the  partnership  or  firm,  and 
joining  as  defendants  the  company  as  a corporation,  so  as 
to  have  his  remedy  against  this  company,  should  the  fact 
turn  out  to  be  that  it  had  been  duly  incorporated. 

Such  an  action  would,  as  it  seems  to  me,  have  been  pro- 
perly constituted  and  brought ; and  if  so,  I do  not  see 
that  the  plaintiff  should  be  prevented  from  correcting,  on 
proper  terms,  his  mistake,  or  supposed  mistake,  in  making 
so  many  persons  defendants. 

This,  however,  does  not  reach  to  the  whole  case  before 
us,  because,  had  the  action  been  thus  constituted  in  the 
first  instance,  the  persons,  other  than  the  company,  made 
defendants,  would,  according  to  the  former  practice,  be  at 
liberty  to  plead,  in  abatement,  the  non-joinder  of  other 
persons  as  defendants,  if  the  contract  relied  on  by  the 
plaintiff  was  a joint  contract,  and  not  several  or  joint  and 
several.  Although  the  practice  has  been  changed,  the 
principle  of  it  remains  ; and,  as  has  been  said  in  more  than 
one  case  in  the  English  Courts,  there  is  now  in  this  respect 
what  is  the  equivalent  of  the  former  practice. 

In  this  view  it  becomes  important  to  consider  whether 
the  contract  relied  on  is  a joint  contractor  a joint  and 
several  contract ; for  if  the  defendants  still  retained  upon 
the  record,  or  any  of  them,  would  be  at  liberty  to  do  what 
is  practically  the  equivalent  of  pleading,  in  abatement,  the 
non-joinder  of  the  persons  whose  names  as  defendants  have 
been  struck  out  ; and  the  intention  to  have  and  sustain 
the  position  that  would  be  the  effect  of  their  success  in 
doing  this,  has  been  sufficiently  manifested ; it  would  seem 
a useless  circuity  to  sustain  the  amendment  made  by  the 
ex  parte  order  in  Chambers,  and  invite  proceedings  the 
equivalent  of  the  former  plea  in  abatement. 

The  nature  of  the  contract  relied  upon  by  the  plaintiff, 
appears  by  the  statement  of  his  claim.  It  appears  to 
have  been  the  hiring  or  letting  of  a ship  or  boat  to  a 
salvage  and  wrecking  company. 

In  the  case  Beresford  v.  Browning,  L.  R.  20  Eq.  at  p. 
573,  Sir  George  Jessel,  after  referring  to  language  of  Sir 
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William  Grant  in  Devaynes  v.  Noble — Sleedis  Case,  1 
Mer.  539,  seems  to  have  laid  down  that  in  mercantile  part- 
nerships all  partnership  contracts  are  several  as  well  as 
joint;  and  in  the  same  case  in  appeal,  1 Ch.  D.  at  p.  34, 
James,  L.  J.,  refers  to  a rule  that  the  liability  of  partners 
for  property  acquired  by  them  as  partners,  is  in  equity 
joint  and  several.  The  subject  is  discussed  in  Lindley  on 
Partnership,  4th  ed.,  p.  369,  where  it  is  said  : “ But  it 
must  not  be  too  hastily  assumed  that  for  all  purposes  part- 
nership debts  must  now  be  treated  as  separate  as  well  as 
joint  : a partnership  debt  is  not  so  treated  in  bankruptcy 
since  the  Judicature  Acts  any  more  than  before  and  fur- 
ther on,  “ The  equitable  doctrine  on  this  subject  is  a con- 
sequence of  the  rules  which  regulate  the  application  of 
partnership  assets  in  the  event  of  the  death  of  a partner.” 
In  Kendall  v.  Hamilton,  4 App.  Gas.  504,  it  is  said  that 
the  expression  that  partnership  debts  were  treated  in 
equity  as  joint  and  several,  is  explained  ; and  at  p.  538 
Lord  Selborne  said : “ I conclude,  therefore,  that  those 
expressions  of  eminent  Judges  in  which  partnership  debts 
have  been  spoken  of  as,  in  equity,  joint  and  several,  were 
not  meant  by  them  to  be  understood  in  the  proper  and 
technical  sense  of  those  words ; and  that  they  cannot 
safely  be  used  to  establish  any  rule  or  principle  extending 
beyond  those  limits  within  which  Courts  of  Equity  have 
hitherto  given,  to  creditors  of  a partnership,  remedies  which 
they  could  not  have  obtained  at  law.”  And  Lord  O’Hagan 
says  at  p.  535 : ‘‘  A great  many  cases  have  been  cited  in 
which  dicta  of  learned  Judges  are  embodied,  and  suc- 
cessive text-books  seem  to  represent,  without  limit  or 
qualification,  that  the  debts  of  co-partners  are  in  e(\\x\iy  joint 
and  several.  And  if  those  dicta  are  to  be  taken  without 
reference  to  the  subject-matters  to  which  they  apply,  they 
would  undoubtedly  countenance  the  contention  of  the 
appellants.”  Further  on,  the  learned  Judge  says  that  they 
have  been  in  fact  applied  merely  in  cases  of  the  adminis- 
tration of  the  assets  of  partners  who  have  died,  and  that 
in  those  cases  only  has  effect  been  given  to  them — for  the 
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purpose  apparent!}"  of  making  the  administration  more 
full  and  equitable,  etc. 

As  it  seems  to  me,  the  subject-matter  In  that  case,  ATen- 
claU  V.  Hamilton,  was  at  least  as  clearly  mercantile  in 
character  as  is  the  subject-matter  in  the  present  case. 

The  case  In  re  Hodgson,  Beckett  v.  Ramsdale,  31  Ch. 
D.  177,  discusses  the  subject  very  fully,  the  learned  Judges- 
referring,  amongst  many  other  cases,  to  the  case  of  Kendall 
V.  Hamilton.  I have  perused  the  cases  and  authorities 
referred  to  on  the  argument,  as  well  as  those  relied  on  by 
my  brother  Meredith,  and  1 am  of  the  opinion  that,  for 
the  purposes  of  the  present  contention,  the  contract 
relied  on  by  the  plaintiff  must  be  considered  to  be  a joint 
contract,  and  not  joint  and  several,  as  contended  by  the 
appellants.  I am,  therefore,  of  the  opinion  that  my  brother 
Meredith  took  the  proper  view  in  this  respect,  and  I agree 
as  to  all  other  matters  and  details  with  the  judgment  of 
the  Chancellor. 

The  plaintiff  subsequently  applied  to  the  Court  of  Appeal 
for  leave  to  appeal  from  this  decision.  On  the  21st  June,, 
1893,  the  Court  gave  judgment  refusing  leave,  stating  that 
in  their  opinion  there  was  no  reason  to  doubt  that,  on  the 
authority  of  Wilson  v.  Killick,  referred  to  by  the  Chan- 
cellor, the  judgment  of  the  Court  below  was  right. 
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Baldwin  et  al.  v.  McGuire. 

Jury  Notice — Equitable  Issues — 0.  J.  Act,  R.  S.  0.  ch.  sec.  77 — Rules 

677,  678. 

Where  equitable  issues  are  raised  in  a common  law  action,  a jury  notice 
is  irregular  under  the  Ontario  Judicature  Act,  R.  S.  0.  ch.  44,  sec.  77, 
and  Rules  677  and  678,  and  will  be  struck  out. 

[April  24,  1893. — The  Master  in  Chambers.] 
[May  3,  1893. — Rof^e,  J.] 

[May  18,  1893.  — The  Queen's  Bench  Division.] 

Application  by  the  plaintiffs  to  strike  out  the  jury 
notice  served  by  the  defendant  on  the  30th  March,  1893, 
on  the  ground  that  the  issues  to  be  tried  were  equitable  in 
their  nature. 

The  plaintiffs  wished  to  go  to  trial  at  the  Toronto  Chan- 
cery Sittings  beginning  on  the  15th  May,  1893.  If  the 
jury  notice  were  not  struck  out,  the  action  could  not  be 
tried  at  that  sittings,  which  was  for  the  trial  of  non-jury 
cases  only,  and  could  not  be  tried  until  the  Toronto  Sum- 
mer Assizes  in  June. 

The  action  was  brought  to  recover  $1,117.50  for  rent  of 
certain  lands  and  premises  in  the  city  of  Toronto. 

The  defendant  by  his  statement  of  defence  alleged  that 
he  was  induced  by  certain  misrepresentations  made  to  him 
by  the  plaintiffs,  in  ignorance  of  the  real  facts  and  of  his 
legal  rights,  to  enter  into  an  agreement  to  accept  an  assign- 
ment of  a lease  of  the  premises  in  question  at  the  rental 
fixed  by  a certain  award  made  between  the  plaintiffs  and 
his  (the  defendant’s)  assignor;  that  the  agreement  had 
never  been  carried  into  effect  or  the  lease  assigned  ; that 
he  had  never  become  a tenant  of  the  plaintiffs  at  an  ascer- 
tained rental ; and  that  any  payments  of  rent  made  by  him 
had  been  made  under  a mistake  as  to  his  rights.  He  submit- 
ted that  the  Court  should  not  decree  the  agreement  to  be 
specifically  performed  by  reason  of  the  facts  set  out,  and  for 
want  of  fairness  thereof,  and  because  the  rental  fixed  by 
the  arbitrators  was  excessive  and  unreasonable,  and  not 
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fair  or  equitable,  and  because  the  agreement  was  unreason- 
able and  oppressive,  and  would  operate  as  a great  hardship 
upon  him.  He  accordingly  prayed  that  the  action  should 
be  dismissed  with  costs  ; and,  by  way  of  counter-claim, 
asked  that  the  agreement  referred  to  should  be  set  aside 
and  ordered  to  be  delivered  up  to  be  cancelled  ; that  the 
rental  should  be  ascertained  and  fixed  as  provided  for  in 
the  original  lease  ; that  the  moneys  paid  by  him  should  be 
returned  ; and  for  further  and  other  relief. 

Sections  76  to  80,  inclusive,  of  the  Judicature  Act,  R.  S.  0. 
ch.  44,  provide  as  to  the  method  of  trial  of  actions. 

Section  76  provides  that  in  action  of  libel,  etc,  all  ques- 
tions which  might  heretofore  have  been  tried  by  a jury, 
shall  be  tried  by  a jury,  unless  the  parties  waive  such 
trial. 

Section  77 — “ Subject  to  Rules  of  Court,  all  causes,  mat- 
ters and  issues,  over  the  subject  of  which  prior  to  the 
Administration  of  Justice  Act  of  1873,  the  Court  of  Chan- 
cery had  exclusive  jurisdiction,  shall  be  tried  without  a 
jury,  unless  otherwise  ordered.” 

Section  78  (1) — ''  Subject  to  Rules  of  Court,  all  causes, 
matters  and  issues  other  than  aforesaid,  and  the  assess- 
ment or  inquiry  of  damages  therein  may,  and  (subject  to 
the  provisions  of  section  80)  in  the  absence  of  such  notice 
as  is  in  sub-section  2 of  this  section  mentioned,  shall  be 
heard,  tried  and  assessed  by  a Judge  without  a jur}^.” 

Sub-section  (2)  provides  that  if  any  of  the  parties 
desire  the  issues  of  fact  to  be  tried  or  damages  to  be 
assessed  or  inquired  of  by  a jury,  he  shall  file  and  serve  a 
jury  notice. 

Section  79  provides  (1)  that  where  a jury  notice  has  x 
been  given,  the  issues  of  fact  therein  shall  (subject  to  the 
provisions  of  section  80)  be  tried  and  determined  or  the 
damages  assessed  by  a jury;  and  (2)  that  the  par- 
ties may  consent  that  the  jury  notice  shall  be  waived,  and 
the  case  tried  and  damages  assessed  by  the  Judge. 

Sec.  80 — “ Notwithstanding  anything  in  the  next  prece- 
ding two  sections  contained,  the  Judge  presiding  at  the 


XV.] 


BALDWIN  V.  MAGUIRE. 


807 


trial  may  in  his  discretion  direct  that  the  action  or  issues 
shall  be  tried  or  the  damages  assessed  by  a jury  ; and  upon 
application  to  the  Court  in  which  the  action  is  pending,  or 
to  a Judge  thereof,  by  an  order  made  before  the  trial,  or 
by  the  direction  of  the  Judge  presiding  at  the  trial,  the 
issues  may  be  tried  and  damages  assessed  without  a 
jury." 

Con.  Rule  677 — Where  in  any  action  equitable  issues 
are  raised  by  the  pleadings,  they  shall  be  heard  and  tried, 
and  the  assessment  or  inquiry  of  damages,  if  any,  inciden- 
tal thereto,  shall  be  assessed  and  inquired  of  by  the  Court 
or  a Judge  without  the  intervention  of  a jury  ; but  it  shall 
be  competent  for  the  Court  or  Judge,  upon  the  application 
of  either  party,  supported  by  sufficient  reasons,  to  order 
such  issues  to  be  tried  or  damages  assessed  by  a jury.” 

Con.  Rule  678 — “Where  in  any  action  or  other  proceed- 
ing at  law  both  legal  and  equitable  issues  are  raised,  such 
issues  shall  be  tried  at  the  same  time,  unless  the  Court  or 
a Judge,  or  the  Judge  presiding  at  the  trial,  otherwise 
directs.” 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  2Rh  April,  1893. 

R.  B.  Henderson,  for  the  plaintiffs. 

E.  J.  Bird,  for  the  defendant. 

Judgment  was  delivered  on  the  same  day. 

The  Master  in  Chambers. — Application  by  plaintiffs 
to  strike  out  the  jury  notice  given  by  the  defendant  herein. 
I am  of  opinion  that  the  jury  notice  should  not  have  been 
given,  as  it  is  clear  from  the  pleadiiigs — see  the  statement 
of  defence — that  the  issues  raised  are  such  as  must  be  dis- 
posed of  by  a Judge,  and  cannot  be  properly  considered  by 
a jury.*  In  addition,  there  are  equitable  issues  raised  which 
were  within  the  exclusive  jurisdiction  of  the  Court  of 
Chancery  at  the  passing  of  the  Administration  of  Justice 
Act:  Pawson  v.  Merchants  Bank,  11  P.  R.  72.  Where 
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there  are  equitable  issues  raised,  as  here,  neither  party,  as  a 
matter  of  right,  can  demand  a jury  : Adamson  y.  Adamson, 
12  P.  R.  469.  The  jury  notice  would,  if  allowed,  have  the 
effect  of  preventing  the  plaintiff  from  having  his  action 
tried  at  the  ensuing  Chancery  Sittings,  and  this  should  be 
prevented. 

Plaintiffs  will  be  entitled  to  their  costs. 

The  defendant  appealed  from  this  decision,  and  his 
appeal  was  argued  before  Rose,  J.,  in  Chambers,  on  the 
2nd  May,  1893. 

Charles  Millar,  for  the  defendant. 

E.  D.  Armour,  Q.  C.,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  following  day. 

Rose,  J. — I have  just  expressed  my  views  as  to  the  prac- 
tice in  Bristol  and  West  of  England  Loan  Co.  v.  Taylor.* 
If  I am  right  in  that  case,  the  pleadings  here  make  it 
manifest  that  I cannot  interfere  in  this  case. 

Appeal  dismissed ; costs  in  the  cause  to  the  plaintiffs  in 
any  event. 

The  defendant  appealed  from  this  decision,  and  his  appeal 
was  argued  before  the  Queen’s  Bench  Divisional  Court 
(Armour,  C.  J.,  and  Street,  J.),  on  the  18th  May,  1893. 

Charles  Millar,  for  the  defendant.  The  Master  in  Cham- 
bers has  jurisdiction  to  strike  out  an  irregular  j ury  notice, 
i.  e.,  where  the  case  falls  under  section  77  of  the  Judicature 
Act,  as  being  within  the  exclusive  jurisdiction  of  the  Court 
of  Chancery  before  the  Administration  of  Justice  Act. 
But  this  is  not  such  a case.  And  there  are  no  equitable 
issues  raised  by  the  pleadings  within  the  meaning  of  Rule 
677.  The  Master  failed  to  distinguish  between  equitable 
issues  and  equitable  relief  that  follows  as  a consequence 
from  the  dismissal  of  the  action.  The  Master  has  no  juris- 
diction to  make  an  order  under  section  80,  directing  that 
the  case  shall  be  tried  without  a jury.  That  is  for  the 
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Court  or  for  the  trial  Judge.  But  even  if  there  are  both 
legal  and  equitable  issues  here,  the  jury  notice  should  not 
have  been  struck  out : Temijerance  Colonization  Society 
V.  Evans,  12  P.  B.  48,  380;  McMahon  v.  Lavery,  ih.  62. 
Adamson  v.  Adamson,  12  P.  R.  469,  cited  by  the  Master 
in  Chambers,  is  inconsistent  with  Bank  of  British  North 
America  v.  Eddy,  9 P.  R.  468,  which  is  expressly  afhrmed 
by  the  Court  of  Appeal  in  Paiuson  v.  Merchants'  Bank,  11 
P.  R.  72. 

E.  D.  Armour,  Q.  C.,  for  the  plaintiffs.  The  order  here 
need  not  be  supported  under  section  80.  The  jury 
notice  was  plainly  irregular,  the  pleadings  disclosing  equi- 
table issues  and  a counter-claim  for  equitable  relief.  The 
case  is  governed  by  section  77  and  Rules  677  and  678. 
The  defendant  cannot  have  a jury  simply  by  giving  a jur}^ 
notice,  but  must  make  an  application  therefor  under  the 
latter  part  of  Rule  677.  In  addition  to  the  cases  cited  by 
the  Master,  I refer  to  Gowanlock  v.  Mans,  9 P.  R.  270. 

Millar,  in  reply,  referred  to  Oonmee  v.  Canadian  Pacific 
R.  W.  Co.,  12  A.  R.  744. 

Judgment  was  delivered  at  the  close  of  the  argument. 

The  Court  pointed  out  that  the  difficulty  in  this  and 
like  cases  arose  from  the  fact  that  separate  non-jury  sit- 
tings were  held  by  the  Judges  of  the  Chancery  Division. 
The  Judge  presiding  at  such  a sittings  could  not  conveni- 
ently exercise  the  power  given  by  section  SO  and  Rule  677 
of  directing  that  a case  should  be  tried  by  a jury.  It  was 
apparent  from  the  pleadings  in  this  case  that  there  were 
equitable  issues  to  be  tried ; and  therefore,  by  force  of  sec- 
tion 77  and  Rules  677  and  678,  the  defendant  could  not 
have  a jury,  unless  by  a special  order.  The  jury  notice 
served  by  the  defendant  was  therefore  irregular,  and  was 
properly  struck  out. 

Appeal  dismissed ; costs  here  and  below  to  be  costs 
in  the  cause. 

The  defendant  applied  for  leave  to  appeal,  which  was  re- 
fused by  this  Court,  and  afterwards  by  the  Court  of  Appeal. 
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Bristol  and  West  of  England  Loan  Company  v. 
Taylor. 

Jury  Notice — Power  to  strike  out,  where  Regularly  Served — R.  S.  0.  ch. 
sec.  80 — Master  in  Chambers — Discretion  of  Trial  Judge. 

A Judge  in  Chambers  or  the  Master  in  Chambers  has  jurisdiction  under 
sec.  80  of  the  Judicature  Act,  R.  S.  O.  ch.  44,  to  strike  out  a jury 
notice  where  it  has  been  regularly  ser^^'ed  ; but  the  jurisdiction  should 
not  be  exercised,  because  the  exercise  of  it  will  hamper  the  discretion 
of  the  trial  Judge. 

[May  1,  1893. — The  Master  in  Chambers.'] 

[May  3,  1893.— i?o.9e,  J.] 

[June  10,  1893.  — The  Queen’s  Bench  Division.] 

This  was  an  action  to  enforce  a covenant  for  payment 
of  the  mortgage  money  contained  in  a deed  of  assignment 
of  a mortgage  made  by  the  defendant  to  the  plaintiffs. 
There  were  no  equitable  issues  raised.  The  defendant  filed 
and  served  a jury  notice.  The  plaintiffs  wished  to  have- 
the  action  tried  at  the  Toronto  Chancery  Sittings  beginning 
on  the  15th  May,  1893;  and  the  effect  of  the  jury  notice, 
unless  it  were  struck  out,  would  be  to  throw  the  case  over 
such  sittings,  which  was  a non-j  ury  sittings,  and  to  postpone 
the  trial  till  the  Toronto  Summer  Assizes. 

The  plaintiffs  moved  for  an  order  striking  out  the  juiy 
notice,  and  the  motion  was  argued  before  the  Master  in 
Chambers  on  the  29th  April,  1893. 

H.  E.  Stone,  for  the  plaintiffs. 

Middleton,  for  the  defendant. 

Judgment  was  delivered  on  the  1st  May,  1893. 

The  Master  in  Chambers. — Motion  by  plaintiffs  for  an 
order  striking  out  the  jury  notice  given  by  the  defendant. 
The  action  is  brought  on  a covenant  entered  into  by  the 
defendant  in  an  assignment  of  a mortgage  by  him  to  the 
plaintiffs.  The  defences  raised  are  questions  of  law  rather 
than  of  fact,  and  should,  in  my  opinion,  be  tried  by  a J udge 
without  a jury.  I feel  satisfied  that  no  Judge  would  ask 
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a jury  to  assist  him  in  disposing  of  the  questions;  and,  as 
the  trial,  if  the  jury  notice  is  permitted  to  remain,  will 
probably  not  take  place  until  this  autumn,  while,  if  the 
jury  notice  is  struck  out,  the  action  will  be  tried  at  the 
ensuing  Chancery  Sittings,  I am  of  opinion  that  I should 
follow  the  decision  of  Mr.  Justice  Ferguson  in  Pickup  v. 
Kincaid,  11  P.  R.  445,  and  strike  out  the  jury  notice. 
Costs  in  the  cause. 

The  defendant  appealed  from  this  decision,  and  his  appeal 
was  argued  before  Rose,  J.,  in  Chambers,  on  the  2nd  May, 
1893,  by  the  same  counsel. 

Judgment  was  delivered  on  the  following  day. 

Rose,  J. — In  my  opinion,  the  Master  in  Chambers  had 
jurisdiction  to  entertain  this  motion  under  section  80  of 
the  Ontario  Judicature  Act,  as  clearly  by  such  section  a 
motion  is  permitted  to  the  Court,  i.  e.,  the  High  Court 
represented  by  a Judge  sitting  in  Court,  or  to  a Judge  in 
Chambers,  and  therefore,  under  the  Rules,  to  the  Master  in 
Chambers. 

As  by  such  section  the  Master  was  empowered  to  exercise 
his  discretion,  it  became  his  duty  to  do  so,  and  I am 
now  called  upon  to  exercise  my  judgment  as  to  the  wisdom 
of  such  discretion.  This  I think  I am  in  as  good  a position 
now  to  do  as  if  I were  presiding  at  the  trial.  Having  read 
the  record,  I am  of  the  opinion  that  this  is  not  a case  which 
can  as  well  be  tried  by  a jury  as  a Judge.  I agree  that 
there  is  much  more  of  law  than  of  fact  in  dispute,  and  I 
am  sure  it  would  not  occur  to  me  if  presiding  at  the  trial 
that  I should  find  any  assistance  from  a jury. 

I wish  to  keep  well  within  the  views  expressed  in 
Conmee  v.  Canadian  Pacific  R.  W.  Co.,  12  A.  R.  744,769 ; 
but  I must  express  my  opinion,  now  that  I am  called  upon 
so  to  do,  and  that  opinion  coinciding  with  that  of  the 
learned  Master,  the  appeal  must  be  dismissed  with  costs 
in  the  cause  to  the  plaintiff  in  any  event. 
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The  defendant  again  appealed,  and  his  appeal  was  argued 
on  the  15th  May,  1893,  before  the  Queen’s  Bench  Divi- 
sional Court  (Armour,  C.  J.,  and  Street,  J.) 

Middleton,  for  the  defendant. 

H.  E.  Stone,  for  the  plaintiffs. 

On  the  10th  June,  1893,  the  judgment  of  the  Court 
Avas  delivered  by 

Street,  J. — In  Baldwin  v.  McGuire,  which  came  before 
us  at  the  present  Sittings,^  we  dealt  with  the  question  of 
the  jurisdiction  of  the  Master  in  Chambers  to  deal  with  a 
jury  notice  which  had  been  irregularly  given,  and  we  held 
that  he  had  jurisdiction  to  strike  it  out.  In  the  present 
case  we  have  to  consider  whether  he  has  power  to  strike 
out  a jury  notice  which  has  been  regularly  given. 

The  latter  part  of  section  80  of  the  Judicature  Act  refers 
to  cases  such  as  we  have  here,  and  provides  that  “ upon 
application  to  the  Court  in  which  the  action  is  pending,  or 
to  a Judge  thereof,  by  an  order  made  before  the  trial,  or 
by  the  direction  of  the  Judge  presiding  at  the  trial,  the 
issues  may  be  tried  and  damages  assessed  without  a jury.” 

This  action  is  pending  in  the  High  Court ; and  any  J udge 
of  the  High  Court  sitting  in  Chambers  has,  therefore,  power 
to  order  that  any  action  in  which  a jury  notice  has  been 
regularly  given  shall  nevertheless  be  tried  without  a jury. 

Under  Buie  30,  the  Master  in  Chambers  is  empowered 
and  required  to  exercise  all  such  authority  and  jurisdiction 
in  actions  in  the  High  Court  as  by  virtue  of  any  statute, 
etc.,  are  exercised  by  any  Judge  of  the  High  Court  sitting 
at  Chambers  save  in  certain  excepted  matters. 

It  was  argued  that  the  striking  out  of  a jury  notice 
regularly  given  was  by  the  statute  above  quoted  a matter 
expressly  required  to  be  done  by  a Judge  of  the  High 
Court,  and  so  came  within  the  spirit  of  the  latter  part  of 
clause  13  of  Buie  30,  but  I cannot  adopt  this  view.  I 
think,  as  I have  said,  that  such  an  order  may  be  made  by 
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any  Judge  in  Chambers.  The  result  is  that  the  Master  in 
Chambers  has,  I think,  jurisdiction  to  make  the  order,  and 
that  the  appeal  must  be  dismissed.  It  is,  however,  a 
jurisdiction  which  should  not  in  my  opinion  be  exercised, 
for  the  reason  that  its  exercise  may  have  the  effect  of 
hampering  the  discretion  of  the  Judge  before  whom  the 
action  comes  on  for  trial  as  to  the  mode  in  which  he  is  to 
try  it — a discretion  which  in  a large  number  of  cases  can- 
not conveniently  or  properly  be  exercised  by  any  one  else. 

Motion  dismissed  with  costs. 


Dowie  et  al.  V.  Partlo. 


Venue — Change  of — Injury — Expense — Convenience. 

The  place  of  trial  of  an  action  will  not  be  changed  unless  the  defendant 
shews  that  some  serious  injury  and  injustice  to  his  case  will  arise  by 
trying  it  where  the  plaintiff  proposes  to  have  it  tried.  The  question  of 
injury  is  one  of  degree,  in  which  the  elements  of  expense  and  con- 
venience are  to  be  considered. 

And  where  the  extra  expense  could  not  exceed  $15,  and  the  place  proposed 
by  the  plaintiffs  was  not  far  from  that  proposed  by  the  defendant,  a 
motion  to  change  the  venue  was  refused. 


[June  27,  l^^—Boyd,  C.] 

An  appeal  by  the  defendant  from  an  order  of  the  Mas- 
ter in  Chambers  dismissing  a motion  by  the  defendant  for 
an  order  changing  the  place  of  trial  from  Brantford,  pro- 
posed by  the  plaintiff,  to  Woodstock. 

The  action  was  for  damages  for  breach  of  a contract  for 
the  delivery  of  a quantity  of  flour.  The  defence  was  a 
general  denial  of  the  contract  and  damages  alleged,  with 
a counter-claim  for  damages  for  the  non-acceptance  of  a 
quantity  of  oatmeal.  The  contracts  in  question  were  made 
by  letters  and  telegrams  between  Ingersoll  and  Scotland. 

The  plaintiffs  resided  and  carried  on  business  in  Scot- 
land. The  defendant  resided  and  carried  on  business  in 
Ingersoll,  in  the  county  of  Oxford. 
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The  defendant  made  an  affidavit  in  which  he  stated  that 
he  intended  to  call  at  the  trial,  besides  himself,  six  witnesses, 
all  of  whom  resided  in  the  county  of  Oxford  and  near 
Woodstock,  the  county  town.  He  also  stated  that  he 
believed  the  plaintiffs  would  give  their  evidence  abroad,  on 
a foreign  commission,  and  that  they  had  no  witnesses  in 
the  county  of  Brant. 

The  plaintiffs’  solicitor  made  an  affidavit  in  which  he 
stated  that  it  was  as  yet  undecided  whether  their  evidence 
would  be  given  on  commission  or  viva  voce  at  the  trial ; 
if  at  the  trial,  five  witnesses  would  attend,  and  Brantford 
would  better  suit  their  convenience  than  W^oodstook;  that 
the  defendant’s  witnesses,  he  believed,  were  all  to  be  called 
in  support  of  the  counter-claim  ; and  that  the  difference  in 
expense  would  not  exceed  $10. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on 
the  26th  June,  1893. 

F.  A.  Anglin,  for  the  defendant,  relied  on  Brethour  v. 
Brooke,  15  P.  R.  205. 

R.  A.  Grant,  for  the  plaintiffs,  relied  on  Berlin  Piano 
Co.  V.  Trnaisch,  15  P.  R.  68 ; McArthur  v.  Michigan  Cen- 
tral R.  W.  Co.,  ib.  77. 

Judgment  was  delivered  on  the  following  day. 


Boyd,  C. — I have  conferred  with  my  brother  Ferguson, 
who  decided  Brethour  v.  Brooke,  15  P.  R.  205,  and  we 
agree  that  this  is  not  a case  in  which  the  right  of  the 
plaintiffs  to  place  the  venue  should  be  interfered  with.  The 
Master’s  order  is  right,  and  should  be  affirmed  with  costs 
in  the  cause  to  the  plaintiffs. 

The  facts  in  each  case  are  to  be  considered,  but  it  is  a 
safe  general  rule  that  the  venue  will  not  be  changed 
unless  the  defendant  shews  that  some  serious  injury  and 
injustice  to  his  case  will  arise  by  trying  it  where  the 
plaintiff  proposes  to  have  it  tried : Shroder  v.  Myers,  84 
W.  R.  261.  The  question  of  injury  is  one  of  degree,  in 
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which  the  ele«nents  of  expense  and  convenience  fail  to  be 
considered — but  nothing  serious  arises  in  this  case,  where 
the  extra  expense  can  only  be  a matter  of  ten,  twelve,  or 
fifteen  dollars,  and  the  convenience  of  witnesses  cannot  be 
greatly  disturbed  by  a visit  to  Brantford  instead  of  Wood- 
stock. 


Livingstone  v.  Sibbald  et  al. 


Writ  of  Summons — Service  out  of  Jurisdiction — Ride  211  (h)  and  (g ). 

Action  by  an  alleged  creditor  of  one  of  the  defendants  to  set  aside  a con- 
veyance of  land  in  Ontario  by  that  defendant  to  another,  as  fraudulent. 
The  plaintiff  claimed  to  be  a creditor  in  respect  of  a promissory  note 
made  and  payable,  and  the  makers  of  which  resided,  out  of  the  jurisdic- 
tion, but  he  did  not  seek  judgment  upon  the  promissory  note  : — 

Held,  a case  in  which,  under  Rule  271  {&),  service  of  the  writ  of  summons 
effected  out  of  the  jurisdiction  was  allowable. 

The  different  sub-rules  of  Rule  271  are  disjunctive  ; and  under  {h)  it  is 
not  necessary  that  the  whole  subject-matter  of  the  action  should  come 
within  its  provisions. 

Semble,  also,  that  the  case  came  within  sub-rule  (<7)  ; for,  although  the 
defendant  alleged  to  be  within  the  jurisdiction  had  not  been  served,  it 
was  not  necessary  (assuming  that  service  within  the  jurisdiction  is 
requisite  to  bring  the  case  within  the  sub-rule)  that  she  should  be  served 
first,  but  only  that  the  service  without  should  not  be  allowed  until 
the  service  within  had  been  effected,  and  an  adjournment  for  that  pur- 
pose might  be  granted. 


[June  1,  1893. — Meredith,  J.] 

This  was  an  action  to  set  aside  a conveyance  of  land  in 
Ontario  by  the  defendant  Charles  B.  Paget  to  the  defen- 
dant Annie  G.  Paget  alleged  to  be  fraudulent  and  void 
against  the  plaintiff  and  other  creditors  of  the  defendant 
Charles  B.  Paget.  The  plaintiff  claimed  to  be  a creditor 
of  the  defendant  Charles  B.  Paget  in  respect  of  a promis- 
sory note  made  at  Begina,  in  the  North-West  Territories, 
and  payable  there,  but  did  not  in  this  action  claim  judg- 
ment on  the  promissory  note.  The  makers  of  the  note 
resided  out  of  the  jurisdiction. 
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On  the  25th  March,  1893,  an  order  was  made  by  the 
junior  local  Judge  at  London,  on  the  ex  parte  application 
of  the  plaintiff,  allowing  service  without  the  jurisdiction 
of  the  writ  of  summons  on  the  defendant  Charles  B.  Paget. 

On  the  22nd  April,  1893,  the  same  Judge  made  an  order,, 
on  the  application  of  the  defendant  Charles  B.  Paget,  set- 
ting aside  the  order  of  the  25th  March,  with  respect  to  the 
promissory  note,  and  directing  that  the  appearance  to  be 
entered  should  be  to  the  cause  of  action  to  set  aside  the 
conveyance  only. 

The  plaintiff  appealed  from  this  order,  and  his  appeal 
was  argued  before  Meredith,  J.,  in  Chambers,  on  the  29th 
May,  1893. 

D.  Armour,  for  the  plaintiff. 

Swahey,  for  the  defendant  Charles  B.  Paget. 

Judgment  was  delivered  on  the  1st  June,  1893. 

Meredith,  J. — On  neither  side  are  the  material  facts 
set  out  as  fully  as  they  ought  to  be  ; but,  upon  the  material 
now  before  me,  it  may  fairly  be  taken  that  any  cause  of 
action  upon  the  promissory  note  arose,  and  that  the  makers 
of  it  are  domiciled  and  ordinarily  resident,  without  the 
jurisdiction. 

But  the  action  is  not  upon  the  promissory  note ; it  is  to 
set  aside  the  impeached  deed : it  is  not  necessary  that  the 
plaintiff  should  have  judgment  upon  his  claim  as  a creditor 
to  entitle  him  to  the  relief  he  claims;  and  he  does  not 
claim  judgment  upon  the  promissorj^  note ; though  it  is 
necessary  for  him  to  prove  that  he  is  a creditor. 

In  these  circumstances  the  case  seems  to  me  to  be  quite 
within  sub-rule  (b)  of  the  Consolidated  Eule  271 ; but 
which  does  not  seem  to  have  been  relied  upon  before  the 
learned  local  Judge. 

Under  that  sub-rule  service  out  of  the  jurisdiction 
may  be  allowed  whenever : — 

(6)  Any  act,  deed,  will,  contract,  obligation,  or  liability 
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I affecting  land  or  hereditaments  situate  within  Ontario,  is 
I sought  to  be  construed,  rectified,  set  aside,  or  enforced  in 
j the  action. 

I Here  the  action  is  plainly  stated  to  be,  as  well  as  sub- 
stantially is,  brought  to  set  aside  a deed  affecting  lands 
situate  in  Ontario  ; and  I cannot  perceive  how  the  plain- 
tiff is,  or  why  he  should  be,  deprived  of  the  benefit  of  this 
sub-rule  merely  because  the  Court  would  not  have  jurisdic- 
tion if  his  action  were  brought  for  something  else — namely, 
to  recover  judgment  upon  the  promissory  note  against 
the  makers  of  it. 

j Neither  can  I perceive  why  he  should  be  deprived  of 
I the  benefit  of  it  if  it  were  necessary  for  him  to  claim,  and 
I to  obtain  judgment,  upon  the  note  before  having  the  deed 
1 set  aside. 

I The  sub-rule  in  question  does  not,  like  the  next  preceding 
j one,  require  that  the  whole  subject  matter  of  the  action  shall 
j come  within  its  provisions  : the  substantial  subject  matter 
; of  even  such  an  action  would  be  one  of  the  cases  provided 
j for  in  the  sub-rule. 

j These  sub-rules  are  disjunctive,  and  each  is  complete 
within  itself  ; and  the  case  is  within  one  of  them. 

If  the  defendant’s  contention  were  right,  the  effect  might, 
and  probably  would,  be,  as  I pointed  out  during  the  argu- 
ment, upon  purely  technical  grounds  to  prevent  plaintiff 
having  any  relief,  however  clear  a case  he  might  have : 
see  Burns  v.  Davidson,  21  O.  R.  547,  and  Henderson  v. 
Bank  of  Hamilton,  23  0.  R.  327. 

Mr.  Armour  stated  that  he  could  not  contend  that  the 
i case  could  be  brought  within  sub-rule  {g),  because  the 
defendant  resident  within  the  jurisdiction  has  not  been 
yet  served.  That,  however,  does  not  yet  seem  a settled 
point  of  practice  : see  Tassell  v.Hallen,  [1892]  1 Q.  B.  321. 
But,  however  that  may  be,  if  there  were  no  other  way  of 
preventing  a failure  of  justice  through  technical  objections, 
I would  be  inclined  to  allow  the  plaintiff  now  to  effect  ser- 
vice upon  that  defendant — the  alleged  fraudulent  grantee — 
and  thereupon  restore  the  order  allowing  service,  for  this 
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sub-rule  does  not,  even  upon  the  interpretation  placed  upon 
it  in  Yorkshire  Tannery  Co.  v.  Eglington  Chemical  Co.,  33 
W.  R.  162,  require  that  the  service  within  the  jurisdiction 
shall  precede  the  service  without,  but  only  that  the  latter 
ought  not  to  be  allowed  until  the  former  has  been  effected. 

I hold,  however,  that  the  case  is  within  sub-rule  (6) 
and  that  it  was  a proper  one  in  which  to  allow  service  out 
of  the  jurisdiction ; and,  therefore,  the  order  in  appeal 
must  be  set  aside. 

Appeal  allowed ; costs  in  the  action. 


PoETEE  v.  Boulton. 
[Two  Actions.] 


Evidence — Foreign  Commission — Application  for — Evidence  of  Party — Cir- 
cumstances— Expense. 

Application  for  a foreign  commission  to  take  the  defendant’s  evidence  on, 
his  own  behalf  in  England  refused,  where  the  matters  in  question  were 
complicated  accounts  between  the  parties  arising  out  of  transactions  be- 
tween them  in  Ontario  at  a time  when  both  were  resident  there 
where  it  seemed  that  the  expense  of  executing  the  commission  would 
exceed  the  cost  of  the  defendant  travelling  from  England  to  attend  the 
trial ; and  where  the  only  reasons  given  by  the  defendant  for  his  alleged 
inability  to  attend  the  trial  were  ‘ ‘ engagements  in  England  ” and  want- 
of  time  and  money. 

[May  15,  1893.— i?ose,  J.] 

[May  19,  1893.— Queen's  Bench  Division.'\ 

These  two  actions  were  brought  by  John  Porter  against 
A.  C.  F.  Boulton.  In  one  of  them  the  plaintiff  claimed 
$4,243.34,  the  aggregate  amount  of  several  sums  of  mone^^ 
alleged  to  be  due  to  the  plaintiff  under  a covenant  for 
payment  of  the  moneys  secured  by  a certain  mortgage, 
and  under  several  promissory  notes,  and  other  instru- 
ments, and  for  money  lent,  etc. 

In  the  other  action  the  plaintiff  claimed  $24,224.96,  the 
amount  alleged  to  be  due  under  certain  guaranties  and 
agreements  given  by  the  defendant  to  the  plaintiff,  guar- 
anteeing the  payment  of  a large  number  of  mortgages. 
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The  defendant  by  his  statement  of  defence  in  the  first 
action  alleged  a merger  of  the  mortgage  in  question,  and 
that  it  had  been  paid  and  discharged  by  the  dealings  of 
the  mortgagors  with  the  plaintiff*,  and  that  the  defendant 
was  released  from  all  liability  in  respect  thereof ; that  the 
defendant  never  received  any  consideration  for  the  assign- 
ment by  him  to  the  plaintiff  of  the  mortgage  in  question, 
and  he  claimed  that  the  plaintiff  was  a trustee  for  him  in 
respect  of  the  mortgage,  and  that  he  was  entitled  to  an 
account  in  respect  of  it ; and  in  respect  of  the  other  claims, 
the  defendant  alleged  that  the  promissory  notes  were  given 
for  the  accommodation  of  the  plaintiff ; that  some  of  the 
moneys  claimed  had  been  repaid  ; and  that  other  moneys 
claimed  to  have  been  lent  had  in  fact  been  paid  to  the 
plaintiff*  on  account  of  moneys  due  to  him  ; and  the  defen- 
dant asked  by  way  of  counter-claim  to  have  the  accounts 
taken  and  the  mortgage,  notes,  and  other  documents  de- 
livered up  to  be  cancelled. 

By  his  statement  of  defence  in  the  second  action  the 
defendant  denied  making  the  agreement  set  up  in  the 
second  paragraph  of  the  statement  of  claim,  and  alleged 
that  any  document  which  the  plaintiff*  alleged  was  signed 
by  the  defendant  was  signed  on  a Sunday,  and  was  not  bind- 
ing, and  could  not  be  enforced  ; that,  as  a condition  pre- 
cedent to  any  such  document  taking  effect,  a certain 
schedule  was  first  to  be  prepared  stating  what  the  liability 
under  the  agreement  should  be ; that  such  schedule  was 
never  prepared  or  accepted  by  the  defendant ; and  that  if 
any  schedule  was  attached  to  the  agreement,  it  had  been 
falsely  and  fraudulently  attached  by  the  plaintiff*  without 
the  defendant’s  knowledge  or  consent  and  without  his 
approval.  The  defendant  also  set  up  that  the  plaintiff*  had 
lost  all  right  of  relief  by  his  dealings  with  the  securities, 
and  by  extending  time  to  persons  primarily  liable  ; and 
also  asserted  other  defences ; and  by  way  of  counter-claim 
he  demanded  an  account  and  payment  of  $7,887,  which  he 
alleged  the  plaintiff  had  agreed  to  advance  him  upon  certain 
securities  which  he  had  transferred. 
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The  transactions  between  the  plaintiff  and  defendant  had 
taken  place  in  the  Province  of  Ontario  at  a time  when 
both  were  residents  thereof,  but  since  the  transactions, 
though  before  the  actions  were  begun,  the  defendant  had 
removed  to  England  with  the  intention  of  living  there 
permanently. 

The  statements  of  defence  were  delivered  on  the  6th 
March,  1893. 

On  the  4th  Ma,y,  1893,  the  defendant  served  notice  of 
motion  for  an  order  for  the  issue  of  a commission  to  take 
his  own  evidence  in  London,  England. 

In  support  of  the  motion  an  affidavit  of  one  of  the 
solicitors  acting  on  behalf  of  the  defendant  was  filed,  sta- 
ting that  notice  of  trial  had  been  served  for  the  Chancery 
Sittings  beginning  on  the  18th  May,  1893  ; that  the  de- 
fendant was  a necessary  and  material  witness  in  his  own 
behalf,  and  the  deponent  was  informed  and  believed  that 
it  would  be  impossible  for  him  to  attend  at  such  sittings 
owing  to  his  engagements  in  England,  and  to  the  fact  that 
he  was  not  in  a position  to  afford  the  money  or  time  to 
enable  him  to  attend  such  sittings ; and  that  the  applica- 
tion was  made  in  good  faith  and  not  for  the  purpose  of 
delay. 

In  answer  to  the  application  the  plaintiff’s  solicitor 
swore  that  delay  in  the  trial  of  the  action  would  greatly 
damage  and  embarrass  the  plaintiff ; that  the  defendant 
had  had  ample  time  and  opportunity  to  apply  for  and  have 
returned  a commission  since  the  delivery  of  the  defence ; 
that  the  defendant  was  residing  in  England  and  seeking 
to  be  enrolled  as  a solicitor  there ; and,  by  reason  of  his 
legal  knowledge  and  his  intimate  knowledge  of  all  the 
matters  in  question,  would  probably  not  have  to  incur  the 
expense  of  retaining  counsel,  while  the  plaintiff  would  be 
put  to  great  expense  in  that  behalf,  and,  owing  to  the 
multitude  and  complicated  nature  of  the  matters  in  dis- 
pute, it  would  be  necessary  to  go  to  the  expense  of  sending 
a member  of  the  deponent’s  firm  to  London  to  attend  on 
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the  execution  of  the  commission,  should  one  be  issued  ; 
that  several  actions  against  the  defendant  were  pending  in 
this  province,  and  that  he  had  no  property  here  to  answer 
costs  ; and  that,  in  the  deponent’s  belief,  the  defendant  was 
purposely  keeping  away  from  attending  at  the  trial  of  this 
action,  and  would  thus  avoid  cross-examination  before  the 
tribunal  which  was  to  try  these  actions,  and,  owing  to 
the  numerous  transactions  and  dealinofs  between  the 
parties,  the  defendant  ought  to  be  submitted  to  a search- 
ing cross-examination  at  the  trial,  in  the  interests  of 
justice. 

An  affidavit  of  one  of  the  solicitors  for  the  defendant 
was  filed  in  reply  denying  delay. 

Upon  the  9th  May,  1893,  the  Master  in  Chambers  made 
an  order  for  the  issue  of  a commission  as  asked  by  the  de- 
fendant. 

The  plaintiff  appealed,  and  his  appeal  was  argued  before 
Rose,  J.,  in  Chambers,  on  the  12th  May,  1893. 

W.  H.  Wallhridge,  for  the  plaintiff. 

G.  W.  Kerr,  for  the  defendant. 

Judgment  was  delivered  on  the  15th  May,  1893. 

Rose,  J. — The  defendant  was  a solicitor  of  this  Court. 
At  the  date  of  the  transactions  giving  rise  to  this  litigation, 
he  was  practising  in  Toronto,  and,  as  I understood  counsel, 
the  plaintiff’s  claim  arises  out  of  guaranties  and  agree- 
ments given  to  him  by  the  defendant  to  secure  repayment 
of  moneys  invested  by  the  defendant  for  the  plaintiff,  as 
alleged  by  the  plaintiff. 

The  defendant  raises  various  defences,  one  of  the  most 
noteworthy,  giving  a colour  to  the  whole  defence,  is  that 
one  of  the  alleged  guaranties  was  signed  on  a Sunday. 
The  propriety  of  such  a defence  is  characterised  by 
Robinson,  C.  J.,  in  Vail  v.  Duggan,  7 U.  C.  R.  at  p.  571, 
where  he  said  “ I should  be  sorry  to  find  it  maintained  in 
a court  of  justice,  that  an  attorney  was  guilty  of  culpable 
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negligence  in  not  putting  forward  such  a defence  ; he 
might  well  decline  to  do  so,  and,  as  I think,  safely,  on  the 
ground  that  it  is  not  a part  of  his  professional  duty  to  take 
all  dishonest  advantages.” 

Such  an  observation  will  apply  with  much  force  to  thi& 
defence,  if  the  plaintiff  was  under  the  guidance  of  the 
defendant’s  professional  advice  and  advancing  money 
thereon.  It  is  quite  probable  that  the  defence  will  find  as 
little  support  in  law  as  it  does  in  morals  on  the  facts  here 
disclosed. 

The  plaintiff’s  counsel  urges  that  the  nature  of  the  dis- 
pute is  such  that  it  will  be  necessary  that  the  defendant 
should  be  orally  examined  before  the  trial  Judge. 

The  defence  alluded  to  makes  it  easy  to  believe  that  all 
the  defences  set  up  should  be  scrutinized  with  the  greatest 
care,  and  that  when,  as  probably  it  will  be  in  most  of  the 
matters  in  dispute,  the  plaintiff  and  defendant  will  directly 
contradict  each  other,  it  will  be  much  more  satisfactory  to 
the  trial  Judge  to  have  the  evidence  given  and  cross- 
examination  of  both  the  plaintiff  and  defendant  take  place 
before  him  in  open  Court. 

There  appears  no  reason  on  the  material  before  me  why 
the  defendant  cannot  conveniently  come  to  give  evidence 
at  the  trial.  There  is  no  affidavit  by  himself  on  the  motion. 

It  will  be  less  expensive  for  him  to  come  to  Canada  to 
give  evidence  than  for  the  plaintiff  to  employ  counsel  to 
go  to  England  to  cross-examine  the  defendant  on  the  com- 
mission, and  this  apart  from  the  other  expenses  attending 
the  examination.  From  the  nature  of  the  case  and  the 
amount  involved,  I agree  with  the  plaintiff’s  counsel  that 
it  would  not  be  prudent  for  the  cross-examination  to  take 
place  without  the  aid  of  some  one  fully  conversant  with 
all  the  facts,  and  that  it  would  be  very  difficult  to  in- 
struct counsel  by  correspondence. 

The  application  for  commission  was  made  upon  the  eve 
of  the  sittings  of  the  Court  at  which  the  case  is  set  down 
for  trial. 

The  defendant  has  a counter-claim  for  several  thousands 
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of  dollars,  and  although  possibly,  upon  the  authorities, 
security  for  costs  could  not  have  been  ordered  to  be  given 
to  the  plaintiff  in  respect  of  the  counter-claim,  it  is  a factor 
in  determining  what  is  just  between  the  parties. 

The  application  is  not  ex  dehito  justitice,  but  is  a matter 
of  discretion  : Coch  y.  Allcock,  21  Q.  B.  D.  178,  181.  I do  not 
attempt  to  lay  down  any  general  rule,  but,  for  the  reasons 
above  given,  I think  the  defendant  has  not  made  out  a 
case  entitling  him  to  an  order  ; and  I am  further  of  the 
opinion  that  such  an  order  would  be  unfair  and  oppressive 
to  the  plaintiff. 

The  appeal  must  be  allowed  with  costs  in  the  cause  to 
the  plaintiff  in  any  event. 

The  defendant  appealed  from  this  decision,  and  his  ap- 
peal was  argued  before  the  Queen’s  Bench  Divisional 
Court  (Armour,  C.  J.,  and  Street,  J.),  on  the  19th  May, 
1893. 

Bain,  Q.C.,  for  the  defendant.  Any  difficulty  occasioned 
by  the  defendant’s  evidence  not  being  taken  before  the 
trialJudge  or  jury  in  open  Court  will  be  felt  by  the  de- 
fendant himself,  not  by  the  plaintiff.  The  defendant  was 
out  of  the  country  when  the  action  was  begun  ; the  plain- 
tiff began  the  action  with  the  knowledge  that  such  was 
the  fact.  The  only  ground  upon  which  a commission  is 
refused  is  want  of  good  faith  in  the  party  applying. 
[Armour,  C.  J. — Parties  are  in  a different  position 
from  witnesses.  Commissions  are  issued  because  wit- 
nesses cannot  be  compelled  to  attend  the  trial.  Parties 
are  interested  in  the  result  of  the  action,  and  will  attend 
rather  than  be  defeated.  The  defendant  made  these  con- 
tracts here.  It  is  not  as  if  he  had  made  them  since  he 
went  to  England].  [Street,  J. — A party  must  make  out 
a very  strong  case  to  entitle  him  to  have  his  evidence 
taken  on  commission.  He  must  shew  why  he  cannot  at- 
tend the  trial.  Here  the  defendant  shews  no  real  reason 
for  not  coming  to  this  country  to  attend  the  trial].  In  the 
absence  of  any  evidence  of  bad  faith,  the  defendant  is  en- 
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titled  to  the  commission  : Robins  v.  Empire  Printing  Go.y 
14  P.  R.  488  ; Kidd  v.  Perry,  ih.  364 ; Goch  v.  Allcock, 
21  Q.  B.  D.  178  ; Lewis  v.  Kingsbury,  4 Times  L.  R.  626. 

IT.  H.  Walllridge,  for  the  plaintiff,  was  not  called  on. 

The  judgment  of  the  Court  was  delivered  by 

Armour,  C.  J. — The  subject-matters  of  these  actions  are 
complicated  accounts  between  the  parties.  It  appears  neces- 
sary that  the  questions  in  the  actions  should  be  determined 
upon  the  examination  of  both  parties  before  the  tribunal 
which  is  to  determine  those  questions.  The  expense  of 
executing  the  commission  will  be  greater  than  the  expense 
of  bringing  the  defendant  out  from  England.  If  a com- 
mission were  granted,  the  plaintiff  would  probably  have  to 
cross  the  ocean  himself  to  instruct  counsel;  he  cannot 
< anticipate  what  the  defendant  will  swear  to.  It  is  also 
important  to  observe  that  the  defendant  has  removed  to 
England  since  he  entered  into  these  contracts.  If  he  had 
been  resident  in  England  all  the  time,  it  would  not  be  so 
unreasonable  that  he  should  be  allowed  to  give  his  evidence 
there.  The  appeal  will  be  dismissed  with  costs  to  the 
plaintiff  in  the  cause  in  any  event. 
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Delap  et  al.  v.  Charlebois  et  al. 

Security  for  Costs- — Several  Defendants — One  Security — Rules  1245, 12f7 — 
Bond — Execution  of. 

Where,  upon  an  application  by  one  of  several  defendants,  an  order  is 
made  for  security  for  costs,  it  may  properly  provide  that  the  security 
is  to  answer  the  costs  of  all  the  defendants. 

Construction  of  Rules  1245  and  1247. 

Execution  by  the  plaintiffs  of  a bond  for  security  for  costs  may  be  dis- 
pensed with  in  a proper  case. 

[January  10,  1893. — Boyd,  C.] 

[June  7,  1893.—  The  Chancery  Division.'] 

An  appeal  by  the  defendant  Charlebois  from  a portion 
of  an  order  made  by  the  Master  in  Chambers  requiring 
the  plaintiffs  to  give  security  for  costs.  The  order  was 
upon  the  application  of  the  defendant  Charlebois,  the 
plaintiffs  (other  than  the  Great  North-West  Central  Rail- 
way Company)  living  out  of  the  jurisdiction.  The  defen- 
dant Charlebois  complained  that  the  security  ordered 
should  have  been  for  his  benefit  alone,  instead  of  for  the 
benefit  of  all  the  defendants,  as  ordered  ; and  that  the 
execution  of  the  bond  by  the  plaintiffs  should  not  have 
been  dispensed  with. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  9th  January,  1893. 

Chrysler,  Q.  C.,  and  L.  G.  McCarthy,  for  the  defendant 
Charlebois. 

Bristol,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  defendant  Charlebois  appeals  on  the  form 
of  the  order  directing  security  for  costs,  claiming  that  the 
bond  should  be  executed  by  the  plaintiffs,  and  that  it 
should  be  made  to  him  alone.  The  Master  has  settled  on 
$500  as  a reasonable  sum,  and  has  directed  that  should  be 
for  the  benefit  of  the  defendants,  although  only  one  made 
actual  application  to  the  Court.  I am  asked  to  change  the 
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usual  practice,  which  the  Master  has  followed,  by  reference 
to  a different  practice  found  in  Massey  v.  Allen,  12  Ch.  D. 
807.  But  the  Rules  in  force  here  are  not  the  same  as  the 
English,  and,  even  if  they  were,  a settled  course  of  practice 
should  not  be  disturbed,  because  a different  course  has  been 
developed  in  England.  Our  Rule  1242  shews  the  normal 
amount  to  be  given  as  security  is  $400  ; and  this,  when 
given,  has  always  been  considered  as  enuring  to  the  benefit 
of  all  defendants.  The  old  Chancery  Order  321  so 
expressed  the  matter  in  terms,  and  no  contrary  result 
should  be  deduced  from  Rule  1247 — the  point  of  which  is 
that  the  bond  for  security,  instead  of  being  as  formerly  to 
the  officer  of  the  Court,  shall  be  to  the  party  or  persons 
requiring  the  security.  There  is  no  intention  manifested 
so  to  change  the  security  that  each  defendant  is  entitled 
to  require  a bond  to  himself  for  a separate  sum  ; that,  how- 
ever, would  be  the  legitimate  deduction  from  the  argument 
of  the  appellant.  The  changes  intended  by  the  Rules  are 
for  greater  elasticity  as  to  the  amount  of  security  and  as 
to  the  times  of  applying  for  it ; but  in  the  ordinary  case 
of  security  obtained  as  a preliminary  step,  there  is  no 
reason  given  on  this  application  why  the  usual  practice 
observed  by  the  Master  should  not  be  followed : Paxton 
V.  Bell,  24  W.  R.  1013 ; Bolster  v.  Cochrane,  2 Ch.  Chamb. 
R.  327  ; Ganson  v.  Finch,  3 Ch.  Chamb.  R.  296.  ^ 

The  parties  plaintiffs  need  not  join  in  the  bond;  it 
would  be  very  inconvenient  when  they  are  out  of  the 
j urisdiction. 

I dismiss  the  appeal  with  costs. 

The  defendant  Charlebois  appealed  from  this  decision, 
and  his  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Ferguson  and  Robertson,  JJ.,  on  the  1st  March, 
1893. 

Chrysler,  Q.  C.,  and  L.  G.  McCarthy,  for  the  appellant. 

Bristol,  for  the  plaintiffs. 

* See  also  Edmunds  v.  Mabee,  11  C.  L.  T.  Occ.  N.  177. 
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Judgment  was  delivered  on  the  7th  June,  1893. 

Ferguson,  J. — This  is  an  appeal  from  an  order  made  by 
the  Chancellor,  affirming  an  order  for  security  for  costs 
made  by  the  Master  in  Chambers. 

The  application  for  the  security  was  made  by  the  defen- 
dant Charlebois  only. 

Two  objections  were  made  to  the  order : (1)  that  the 
'execution  of  the  bond  by  the  plaintiffs  themselves  should 
not  have  been  dispensed  with  ; but,  after  some  discussion, 
counsel  for  the  appeal  abandoned  this  objection ; two  of 
the  plaintiffs  being  resident  out  of  the  jurisdiction,  and 
the  other  plaintiff  being  the  Great  North-Western  Rail- 
way Company,  which  company  it  was  thought  was  a plain- 
tiff not  entirely  willing  that  the  litigation  should  go  on  ; 
(2)  that  the  bond  ordered  should  have  been  a bond  run- 
ning in  favour  of  Charlebois  only,  and  not  a bond  as 
security  for  all  the  defendants.  The  learned  Chancellor  in 
his  judgment  has  referred  to  what  was  the  former  practice 
in  this  respect,  and  the  Order  of  the  Court  providing  for 
it. 

According  to  the  contention  of  the  appellant,  each  and 
every  defendant  requiring  security  for  costs  should  appl}^ 
separately  for  an  order,  unless  two  or  more  of  them  should 
agree  and  join  in  the  one  application.  In  the  present  case 
there  are,  as  was  said,  thirteen  defendants,  I think  ; and 
if  this  view  is  the  correct  one  and  such  a practice  were 
adopted,  there  would  or  might  be  as  many  applications  for 
security  for  costs  as  there  are  defendants  in  any  action,  by 
which  a very  large  sum  of  costs  and  expenses  would  neces- 
sarily be  incurred. 

The  authority  relied  on,  or  principally  relied  on,  for  this 
contention  is  the  case  Massey  v.  Allen,  12  Ch.  D.  807. 
The  contention  in  that  case,  however,  was  in  regard  to 
another  question,  which  was  whether  or  not,  under  the 
Judicature  Act,  when  a plaintiff  goes  out  of  the  jurisdic- 
tion, security  for  costs,  as  well  past  as  future,  may  be 
ordered  to  such  an  amount  as  the  Court  may  think  fit  in 
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accordance  with  the  old  common  law  practice.  This  was 
decided  after  much  contention  on  the  subject.  It  is  true, 
however,  that  the  learned  Judge  ordered  security  to  the 
then  applicant,  and  afterwards  to  another  defendant,  and 
that  the  learned  Judge,  in  ordering  security  to  be  given  to* 
the  applicant,  said  : “ I shall  not  apply  the  observation  in 
Daniell’s  Practice,  as  the  affidavit  upon  which  I am  acting 
relates  only  to  the  defendant  Allen’s  costs.” 

The  Rules  on  the  subject  in  England  seem  to  be  the  same 
as  our  Rules  1245  and  1247  respectively. 

Rule  1245  is : “In  any  action  or  matter  in  which  secu- 
rity for  costs  is  required,  the  security  shall  be  of  such 
amount  and  be  given  at  such  time  or  times  and  in  such 
manner  and  form,  as  the  Court  or  a Judge  shall  direct.’’ 
This  Rule  would  seem  to  give  the  Court  or  Judge  a very 
large  discretion  as  to  the  manner  and  form  of  the  security. 

Rule  1247  is  : “ Where  a bond  is  to  be  given  as  security 
for  costs,  it  shall,  unless  the  Court  or  a Judge  otherwise 
directs,  be  given  to  the  party  or  persons  requiring  the 
security,  and  not  to  an  officer  of  the  Court.” 

Under  the  former  practice,  as  pointed  out  by  the  Chan- 
cellor, the  bond  was  given  to  an  officer  of  the  Court — 
Order  321,  Consolidated  Orders,  Chancery — and  ran  in 
favour  of  all  the  defendants.  The  present  Rules  1245 
and  1247  above  referred  to  are  Rules  429  and  430  (mar- 
ginal numbers)  in  the  Judicature  Act  passed  in  1881  ; and 
the  English  Rules  with  which  these  are  identical  existed 
before  that  period.  So  far  as  I have  been  able  to  discover 
the  practice  in  respect  to  the  matter  that  has  obtained 
since  the  passing  of  the  Judicature  Act  is  as  stated  by 
the  Chancellor  in  his  judgment. 

In  the  case  Budianan  v.  Tiffany,  1 Gr.  at  p.  104,  the 
late  Vice-Chancellor  Esten,  said  : “ But  it  appears  to  me 
that  an  uniform  practice  of  eight  years  should  be  considered 
as  settling  the  construction  of  the  order  in  this  respect, 
and  should  not  be  disturbed.”  This  was  said  by  that 
learned  Judge  in  respect  of  an  Order  the  meaning  of  which 
he  considered  doubtful. 
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In  the  present  case  counsel  for  the  appellant  said  he 
desired  to  place  his  contention  upon  the  construction  of 
Rule  1247 ; contending  also,  or  in  aid  of  his  argument  in 
support  of  the  construction  that  he  proposed,  that  there 
would  be  much  inconvenience  in  an  action  by  any  one 
defendant  upon  a bond  running  in  favour  of  all  the  defen- 
dants. That  there  might  be  some  such  inconvenience  may 
be  admitted,  but  I think  with  a carefully  and  properly 
drawn  bond,  such  an  inconvenience,  even  should  it  arise, 
cannot  be  considered  to  be  greater  than  or.  equal  to  the 
trouble  and  expense  of  the  large  number  of  applications 
and  the  large  number  of  bonds  to  be  drawn  and  settled, 
if  each  of  many  defendants  were  to  apply  for  and  obtain 
security  to  himself  alone ; and,  besides,  actions  on  bonds 
for  security  for  costs  are  not  nearly  so  numerous  as  appli- 
cations for  such  security.  The  argument,  so  far  as  it  relates 
to  convenience  or  inconvenience,  is,  I think,  in  favour  of 
having  but  one  bond  for  security  to  all  the  defendants. 

Then  as  to  the  construction  to  be  placed  upon  Rule 
1247,  (if  there  were  no  existing  practice,  and  no  question 
as  to  convenience  or  inconvenience  under  one  construction 
or  the  other.)  In  considering  this,  the  words  “unless  the 
Court  or  a Judge  or  otherwise  directs,”  should  not  be 
lost  sight  of,  nor  should  the  provisions  of  Rule  124*5. 
What  has  been  ordered  in  the  present  case  is,  that  the 
plaintitfs  should  within  four  weeks  give  security  in  the 
penal  sum  of  one  thousand  dollars  to  answer  the  defen- 
dants’ costs  of  the  action,  such  security  to  be  by  way  of 
bond  in  the  usual  form,  with  two  good  and  sufficient  sure- 
ties, save  the  execution  by  the  plaintiffs.  I am  unable  to 
see  that  this  order  is  made  in  violation  of  the  true  con- 
struction of  the  Rule  1247.  The  bond  is  not  directed  to 
be,  nor  was  it  intended  that  it  should  be,  to  an  officer  of 
the  Court.  It  is  not  specifically  said  in  the  order  for 
the  security,  who  shall  be  the  obligee  in  the  bond.  The 
order  is  general ; the  plaintiffs  are  to  give  security  in  the 
penal  sum  of  S1,000  to  answer  the  defendants’  costs  of  the 
action ; such  security  to  be  by  bond,  etc.  Even  if  there 
44 — VOL.  XV.  o.  P.  R. 
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were  no  discretion  given  by  this  Rule  or  Rule  1245,  I 
should  be  unable  to  see  that  this  order  is  in  violation  of 
Rule  1247.  What  is  particularly  complained  of  is  that, 
according  to  the  order,  the  bond  is  to  be  a security  to  all 
the  defendants,  and  not  to  the  one  who  applied  only. 

But  the  discretion  given  by  these  Rules  is  surely  suffi- 
cient to  reach  this  objection,  if  it  is  necessary  to  invoke 
the  discretion  at  all,  and  I am  of  the  opinion  that  it  is  not 
necessary ; and  that  any  real  or  imaginary  difficulty  can 
be  properly  met  in  drafting  and  settling  the  bond. 

In  the  case  Leftwick  v.  Clinton,  26  How.  P.  R.  26  (N. 
Y.  S.  C.)  a matter  similar,  or  nearly  similar,  to  the  one 
here  is  dealt  with.  There  the  statute  reads : “ Such 
security  shall  be  given  in  the  form  of  a bond  in  the 
penalty  of  at  least  two  hundred  and  fifty  dollars,  with 
one  or  more  sufficient  sureties  to  the  defendant,  con- 
ditioned to  pay  on  demand  all  costs  that  may  be  awarded 
to  the  defendant  in  such  suit.”  The  holding  was  that 
the  defendants  could  not  appear  separately,  and  each 
require  a bond  to  him  as  security  for  his  costs ; but  that 
the  one  bond  should  be  for  the  benefit  of  all  the  defen- 
dants. That  case  was  decided  in  1863.  The  case  Roth- 
child  V.  Wilson,  19  N.  Y.  Civil  Procedure  Reports  76, 
decided  in  1889,  refers  to  and  follows  Leftwick  v.  Clinton. 

The  reporter  has  appended  a note  to  the  report  of  the 
case  Leftwick  v.  Clinton  that  appears  to  me  to  point  out  a 
very  reasonable  mode  of  proceeding  to  avoid  all  difficulty 
of  the  character  complained  of  here ; but  I do  not  find 
that  his  suggestions  have  been  adopted  in  practice. 

In  the  absence  of  authority  binding  me  to  do  so,  or  indi- 
cating that  I should  do  so,  I cannot  at  all  see  my  way  to 
or  towards  a reversal  of  the  order  appealed  from.  On  the 
contrary  of  this,  1 am  of  the  opinion  that  the  order  is  right 
and  should  be  affirmed. 

I think  this  appeal  should  be  dismissed  with  costs. 


Robertson,  J.,  concurred. 
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SouTHwicK  V.  Hare  et  al. 

Contempt  of  Court — Motion  for  Attachment — Court  or  Chambers. 

Decision  of  Meredith,  J.,  ante  p.  239,  affirmed  on  appeal. 

Although  it  cannot  be  said  that  a Judge  in  Chambers  would  in  no  circum- 
stances have  jurisdiction  to  make  an  order  for  attachment  in  such  a 
case,  the  proper  practice  is  to  move  in  Court. 

[June  28,  1893.  — The  Chancery  Division.l 

Appeal  by  the  plaintiff  from  the  order  and  decision  of 
Meredith,  J.,  reported  ante  p.  239,  dismissing  a motion 
made  by  the  plaintiff  in  Chambers  to  attach  one  McGuire, 
publisher  of  a newspaper,  for  contempt  of  Court  in  pub- 
lishing comments  on  the  matters  in  question  in  the  action, 
while  pending,  and  upon  the  plaintiff’s  conduct  in  relation 
thereto.  Meredith,  J.,  held  that  the  motion  should  have 
been  made  to  the  Court,  and  not  to  a Judge  in  Chambers ; 
and  the  appeal  was  on  the  ground  that  in  so  holding  he 
was  in  error. 

The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Boyd,  C.,  and  Ferguson,  J.,  on  the  28th  June, 
1893. 

R.  B.  Beaumont,  for  the  plaintiff. 

Hasten,  for  McGuire,  was  not  called  on. 

The  Court,  without  laying  down  that  a J udge  in  Cham- 
bers would  in  no  circumstances  have  jurisdiction,  were  of 
opinion  that  it  was  the  better  and  proper  practice  to  make 
such  a motion  in  open  Court ; referring  to  and  approving 
of  the  remarks  made  in  Oswald  on  Contempt  of  Court, 
p.  102  (as  to  the  practice  in  the  Chancery  Division). 

Appeal  dismissed  without  costs. 
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Leslie  v.  Poulton. 


Summary  Judgment — Rule  7^4 — Application  of— Special  Ground  for  Relief 
— Writ  of  Summons — Special  Indorsement — Claim  for  Costs. 

In  order  to  obtain  the  very  extraordinary  relief  provided  for  by  Rule  744, 
the  plaintiff  must  not  only  make  out  as  strong  a case  as  he  would  under 
Rule  739,  but,  in  addition,  establish  some  special  ground  for  relief. 

And  where  the  special  indorsement  upon  the  writ  of  summons  shewed  the 
plaintiff’s  claim  to  be  for  an  amount  paid  as  surety  for  the  defendant, 
and  also  a sum  for  costs  paid  and  interest  on  costs  ; and  the  plaintiff  on 
his  application  shewed  that  the  defendant  was  a married  woman  and 
that  owing  to  her  financial  affairs  the  only  way  in  which  he  could  recover 
his  claim  was  by  recourse  to  a certain  fund  coming  to  the  defendant 
under  a mortgage  held  by  her  ; and  the  defendant  set  up  a partnership 
between  the  plaintiff  and  herself  and  claimed  that,  on  the  accounts 
being  taken,  the  balance  would  be  in  her  favour  : — 

Held,  without  saying  that  any  clear  legal  defence  to  the  action  had  been 
shewn,  enough  appeared  of  the  dealings  and  transactions  between  the 
parties  to  make  it  not  unreasonable  that  the  plaintiff  should  be  left  to 
his  ordinary  remedies  for  the  recovery  of  his  claim. 

Qucere,  as  to  the  effect  of  the  items  in  the  special  indorsement  for  costs 
and  interest  on  costs  ; and  also  as  to  the  application  of  Rule  744  to^ 
actions  between  creditor  and  debtor. 

Remarks  on  the  origin  and  application  of  the  Rule. 

[June  21,  1893. — The  Court  of  Appeal. 1 

This  was  an  appeal  by  the  defendant  from  an  order 
made  by  a Judge  in  Court  giving  the  plaintiff  leave  to 
sign  judgment  summarily  before  appearance  under  tho 
provisions  of  Rule  744. 

The  facts  sufficiently  appear  in  the  judgment. 

The  appeal  was  argued  before  Hagarty,  C.  J . 0.,  and 
Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  31st  May„ 
1893. 

W,  R.  Smyth,  for  the  appellant. 

F.  E.  Titus,  for  the  plaintiff,  the  respondent. 

Judgment  was  delivered  on  the  21st  June,  1893. 

Osler,  J.  A. — The  claim  as  indorsed  upon  the  writ  of 
summons  issued  on  the  14th  November,  1892,  was  against 
the  defendant  as  a married  woman  who  owned  separate 
estate  when  the  contract  was  made  out  of  which  the  claim 
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arose,  and  against  her  separate  estate,  for  $3,610.17  for 
money  paid  by  the  plaintiff  as  surety  for  the  defendant  and 
at  her  request,  under  a lease  between  the  defendant  and 
Mr.  McKinnon,  dated  1st  November,  1889.  Particulars 
were  given  of  eleven  payments  of  rent  for  the  defendant,  on 
each  of  which  interest  is  charged  to  date  from  the  time  of 
payment.  There  are  also  eight  items  for  “ costs,”  and  “inter- 
est on  costs,”  amounting  in  all  to  $344.47,  the  total  claim 
being  $3,610.17.  “ A receiver”  is  also  claimed. 

The  plaintiff’s  affidavit  sets  forth  that  the  defendant  is 
indebted  to  him  in  this  amount,  in  respect  of  the  matters  in 
the  indorsement  mentioned  ; that  he  became  surety  for  the 
defendant  in  the  lease  referred  to,  and  under  his  guaranty 
was  compelled  to  pay  the  several  sums  set  forth  in  the  in- 
dorsement, for  and  on  behalf  of  the  defendant,  on  which 
money  he  has  charged  interest  from  the  date  of  payment  at 
six  per  cent.,  to  which  he  is  entitled  as  set  forth  in  the 
indorsement ; that  about  the  1st  November,  1889,  tliQ  said 
McKinnon  gave  the  defendant  a mortgage  securing  payment 
of  $15,500,  which  “ matured”  about  1st  November,  1892 ; 
that  this  mortgage  had  been  hypothecated  to  a loan  com- 
pany for  about  $11,000,  and  the  defendant  claimed  the 
balance  after  the  $11,000  was  satisfied;  that  the  plaintiff* 
was  informed  and  believed  that  the  mortgage  money  was 
not  yet  paid,  but  would  be  in  a few  days,  and  the  defen- 
dant would  in  all  probability  receive  the  amount  coming 
to  her  before  he  should  be  able  to  recover  judgment,  unless 
j udgment  should  be  granted  on  summary  application ; that 
the  deponent  is  well  acquainted  with  the  defendant’s  finan- 
cial affairs,  and  the  only  way  in  which  he  can  recover  his 
debt  is  by  having  recourse  to  this  fund,  and  unless  he  so 
recovers  judgment  in  time  to  reach  it,  will  have  no  means 
of  satisfying  his  judgment  in  any  other  way. 

He  then  goes  on  to  say  that  in  November,  1889,  the 
defendant  sold  certain  lots  mentioned  to  one  McKinnon, 
and  took  back  a mortgage  for  $15,500  for  part  of  the  pur- 
chase money,  for  her  sole  and  separate  use  and  benefit ; 
-and  that  it  was  because  of  her  ownership  and  dealings  with 
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this  property,  the  deponent  agreed  to  become  her  surety  as 
aforesaid.  These  lands  had,  for  some  years  prior  to  the 
sale  to  McKinnon,  been  held  for  the  sole  and  separate  use 
of  the  defendant,  and  from  the  1st  November,  1889, 
the  date  of  the  execution  of  the  lease,  till  1st  November, 
1892,  the  defendant  held  the  lands  as  lessee  in  her  own 
name  and  for  her  separate  use  and  benefit. 

In  answer  to  the  motion  the  defendant  stated,  in  efifect, 
that  her  husband  (who  was  then  absent)  was  her  business 
agent,  and  that  what  she  deposed  to  was  on  information 
derived  from  him  ; that  the  plaintiff  and  she  were  part- 
ners in  real  estate  transactions,  and  a declaration  of  trust 
signed  by  the  defendant  was  produced,  shewing  that  he 
held  for  the  defendant,  in  trust,  an  undivided  half  interest 
in  certain  property  described  ; that  a large  amount  of  hm’ 
money  was  paid  on  account  of  the  undivided  half  interest 
of  the  plaintiff  which  she  was  entitled  to  credit  for,  and 
payments  were  made  by  the  plaintiff  for  which  he  was 
entitled  to  credit ; and  the  payments  made  by  the  plaintiff 
on  account  of  the  lease  had  been  made  on  the  under- 
standing that  they  were  to  be  settled  for  when  the  part- 
nership accounts  were  settled  and  the  balance  struck  ; that 
the  defendant  has  no  security  for  her  interest  in  the 
lands  except  the  plaintiff’s  declaration.  She  is  informed 
that  his  financial  position  is  embarrassed ; she  has  frequent- 
ly attempted  of  late,  but  without  success,  to  get  a settle- 
ment with  him,  and  she  is  about  to  institute  proceedings 
to  a partnership  account  and  for  a partition. 

There  is  other  property  of  hers  in  the  plaintiff’s  name 
for  which  she  has  no  security.  Believes  the  application  is 
made  solely  with  the  view  of  getting  hold  of  the  McKinnon 
mortgage  money,  and,  if  he  did  get  it,  she  would  have  great 
difficulty  in  getting  any  balance  which  might  be  due  to 
her  on  a settling  of  accounts. 

She  has  a perfectly  good  defence  to  the  action  on  the 
merits,  and  thinks  that  when  the  accounts  are  taken 
between  plaintiff  and  herself  he  will  be  found  indebted  to 
her.  She  believes  the  application  is  not  made  in  good. 
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faith,  and  asks  for  an  opportunity  to  have  the  atiairs 
between  herself  and  plaintiff  fully  investigated  and 
accounts  taken. 

W.  P.  Poulton,  defendant’s  husband,  also  made  an  affi- 
davit in  opposition  to  the  motion.  He  speaks  of  the  value 
of  the  trust  property  as  being  $30,000,  with  an  incum- 
brance on  it  of  $15,000.  Refers  to  several  note  transactions 
between  his  wife  and  Leslie.  Says  it  was  distinctly  under- 
stood between  him  and  Leslie,  in  consideration  of  the 
defendant  not  insisting  upon  an  immediate  division  of  the 
property,  that  any  moneys  paid  by  him  under  the  McKin- 
non lease  were  to  stand  over  and  be  settled  up  whenever 
the  final  settlement  of  accounts  between  himself  and  his 
wife  were  arrived  at,  but  he  had  repeatedly  refused  to 
consent  to  an  amicable  adjustment  of  the  outstanding 
property. 

Then  he  refers  to  several  special  items  of  business  deal- 
ings and  accounts  between  his  wife  and  the  plaintiff,  and 
says  that  in  taking  the  accounts  they  have  to  depend 
largely  upon  Leslie,  and  upon  any  books  which  he  may 
have  kept. 

The  plaintiff  filed  an  affidavit  in  reply,  in  substance 
denying  all  the  important  allegations  of  fact  in  the  defen- 
dant’s affidavit  as  to  the  state  of  accounts  between  them  and 
as  to  the  alleged  agreement  that  the  rent  account  should 
be  settled  in  the  taking  of  the  partnership  account,  and 
stating  that  on  taking  such  account  the  defendant  will  be 
found  to  be  indebted  to  him  in  upwards  of  $4,000,  be- 
sides what  has  been  sued  for  in  this  action. 

It  does  not  appear  from  the  appeal  book  when  the 
affidavit  of  the  defendant’s  husband  was  sworn.  It  is  not 
referred  to  in  her  affidavit. 

I assume  that  the  plaintiff’s  claim  in  this  case  is  one 
which  he  could  have  proved  and  for  which  he  might  ulti- 
mately have  recovered  judgment  in  whole  or  in  part  in 
the  common  course  of  litigation,  but  I think,  notwith- 
standing, it  is  not  a case  in  which  the  very  extraordinary 
powers  conferred  by  Rule  744  ought  to  have  been  exer- 
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cised.  It  must  be  borne  in  mind  that  this  Rule  is  derived 
from  the  ancient  Chancery  practice  (G.  O.  Chy.  1853,  No. 
271),  and  that  it  never  was  intended  to  be,  and  indeed 
could  not  have  been,  made  use  of  in  an  ordinary  case  be- 
tween debtor  and  creditor.  Necessarily  it  could  only  have 
been  invoked  in  aid  of  the  exercise  of  some  equitable 
jurisdiction.  Possibly  it  is  now  capable  of  a more  ex- 
tended application,  but  its  original  purpose  and  limitation 
must  not  be  lost  sight  of.  No  such  rule  so  far  as  I can 
learn  has  ever  had  a place  in  the  English  practice,  where 
the  summary  relief  which  a creditor  is  afforded  by  the 
rule  corresponding  to  our  Rule  739  seems  to  have  been 
considered  sufficient  for  all  practical  purposes.  Before  the 
Judicature  Act,  only  one  case  of  an  application  under  the 
Rule  is  reported,  and  that  was  refused : Davidson  v.  Mc- 
Killop.  4 Gr.  146,  where  the  Court  say  it  is  evident  from 
the  wording  of  the  Rule  that  some  ground  other  than  the 
mere  anxiety  of  the  plaintiff  to  proceed  must  be  laid  to  en- 
title him  to  an  order.  We  can  see  from  the  reports  of 
cases  since  the  Judicature  Act  that  relief  under  the  Rule,  as 
between  debtor  and  creditor,  has  been  administered  with 
considerable  reluctance  and  hesitation  : Kinloch  v.  Morton, 
9 P.  R.  38 ; Lucas  v.  Fraser,  ib.  319  ; Federal  Bank  v. 
Hope,  6 0.  R.  209  ; Francis  v.  Francis,  9 P.  R.  209  ; 
Greene  v.  W rigid,  12  P.  R.  426. 

1 am  prepared  to  hold  that,  as  between  debtor  and  credi- 
tor, where  the  latter  is  seeking  a speedy  judgment  and  exe- 
cution for  the  debt,  he  must  make  out  at  the  very  least  as 
strong  a case  as  he  would  have  to  do  if  he  were  asking  a 
summary  judgment  under  Rule  739,  and  that  if  he  would 
not,  for  any  reason,  be  entitled  to  judgment  under  that  Rule, 
if  the  defendant  had  appeared,  he  ought  not  to  have  it 
under  Rule  744.  Supposing,  however,  that  he  succeeds  in 
shewing  that  he  could  make  out  a case  for  the  application 
of  Rule  739,  had  the  action  arrived  at  the  stage  for  doing 
so,  he  must  go  further  and  establish  some  special  ground 
for  the  application  of  Rule  744. 

The  only  case  he  makes  out  here  is  that  the  defendant 
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is  a married  woman,  and  that,  from  his  knowledge  of 
her  financial  affairs,  the  only  way  in  which  he  can  recover 
his  claim  is  by  having  recourse  to  the  fund  coming  to 
her  under  the  mortgage.  I think  that  this  alone  is 
not  a sufficient  reason.  The  fund  was  one  which  legally 
belonged  to  the  defendant,  which  she  |had  a right  to 
receive,  and  there  is  no  suggestion  that  she  was  about 
to  make  any  fraudulent  or  improper  use  of  it.  Why 
then  should  the  plaintiff  be  allowed  to  obtain  control 
of  it  by  a summary  proceeding,  or  restrain  any  honest  dis- 
position she  is  entitled  to  make  of  it,  before  he  can  reach 
it  by  means  of  proceedings  carried  on  in  the  ordinary  way, 
in  which  she  will  have  an  opportunity  of  raising  any  de- 
fence which  may  be  open  to  her,  or  by  leave  to  defend  un- 
der Kule  739,  if  it  shall  appear  that  the  claim  as  indorsed 
on  the  writ  admits  of  the  application  of  that  Rule  ? That 
may  be  doubtful,  as  nearly  $350  is  made  up  of  costs  paid 
by  him  and  interest  thereon,  and  there  is  nothing  to  shew 
that  these  costs  (which  appear  to  be  costs  of  an  action  against 
himself)  were  paid  under  such  circumstances  as  to  entitle 
him  to  recover  them. 

If  an  immediate  judgment  may  properly  be  granted  in 
a case  like  this,  it  is  not  easy  to  see  where  the  line  should 
be  drawn,  and  it  may  be  applied  in  any  case  where  the 
plaintiff'  is  of  opinion  that  the  defendant’s  assets  are  insuf- 
ficient to  pay  his  claim,  or  where  it  will  be  convenient  to 
take  immediate  proceedings  to  garnish  a debt.  In  my 
opinion  the  Rule  is  not  to  be  so  applied  or  extended. 

In  this  case  it  does  appear  from  the  affidavits  that  the 
defendant  has  interests  in  other  property  in  which  she  is 
partner  with  the  plaintiff,  and  which  he  holds  as  trustee  for 
her,  and  which  have  yet  to  be  realized,  and  in  respect  of 
which  accounts  have  to  be  taken  between  the  parties. 

And,  without  saying  that  any  clear  legal  defence  to  the 
action  has  been  shewn,  I think  that  enough  appears  of  the 
dealings  and  transactions  between  the  parties  to  make  it 
not  unreasonable  that  the  plaintiff  should  be  left  to  his 
ordinary  remedies  for  the  recovery  of  his  claim. 

45 — VOL.  XV.  o.  P.  R. 
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It  is  to  be  noticed  as  an  error  in  the  order  appealed 
from,  that  the  plaintiff  has  been  appointed  receiver  of  the 
whole  of  the  fund  in  question,  although  considerably 
larger  than  the  amount  of  his  claim. 

Upon  the  whole  it  seems  to  me  that  the  appeal  should 
be  allowed  and  the  judgment  set  aside. 


Hagarty,  C.  J.  O.,  and  Burton  and  Maclennan,  JJ.  A.,, 
concurred. 


Appeal  allowed  with  costs. 


Clark  y.  Campbell. 


Evidence — Pending  Motion — Examination  of  Party  as  Witness  on — Rule 
578 — Consequence  of  Default — Contempt  of  Court — Suspending  Order 
moved  against. 

Under  Rule  578  a party  may  require  the  attendance  of  the  opposite  party 
for  examination  as  a witness  upon  a pending  motion  ; and  the  conse- 
quence of  default  on  the  part  of  the  party  to  be  examined  is  to  put  him 
in  contempt. 

And  where,  upon  a motion  by  the  plaintiff  to  set  aside  or  vary  an  order 
staying  proceedings  until  he  should  give  security  for  costs,  he  required 
the  attendance  of  the  defendant  for  examination  as  a witness,  and  the- 
defendant  attended  but  refused  to  be  examined,  an  order  suspending 
the  former  order  until  he  should  submit  to  be  examined  was  affirmed. 

[February  16,  1893. — MacMahon^  J.] 

[June  10,  1893. — The  Queen's  Bench  Division.l 


This  action  was  brought  to  recover  damages  for  the 
defendant’s  breach  of  promise  to  marry  the  plaintiff.  The 
plaintiff  resided  in  Scotland  ; the  defendant  at  the  com- 
mencement of  the  action  resided  in  the  county  of  Bruce,  in 
this  Province. 

Immediately  after  appearance  the  defendant  obtained 
on  prseeipe  an  order  for  security  for  costs  under  Rule  1242. 
Before  any  other  proceedings  in  the  action,  and  on  30th 
December,  1892,  the  plaintiff’s  solicitors  gave  notice  of  a 
motion  before  the  local  Judge  at  Walkerton,  to  set  aside  or 
rescind  the  order  for  security,  or  for  an  order  reducing  the 
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amount  of  the  security,  or  extending  the  time  within 
which  such  security  should  be  given  ; and  further  gave 
notice  that  on  such  motion  would  be  read  the  affidavit  of 
his  solicitor  and  the  examination  of  the  defendant  to  be 
taken  and  used  on  such  motion.  The  affidavit  of  the  , 
solicitor  stated  the  nature  of  the  action  and  the  residence 
of  the  plaintiff  and  the  belief  of  the  solicitor  that  there 
was  no  bond  fide  defence  to  the  action  and  that  the  only 
question  in  it  was  the  amount  of  the  damages,  such  belief 
being  based  upon  information  received  and  a perusal  of  the 
correspondence  between  the  parties.  Upon  the  30th  Decem- 
ber, 1892,  the  plaintiff’s  solicitors  obtained  from  the  deputy 
clerk  of  the  Crown  at  Walkerton,  an  appointment  for  the 
examination  of  the  defendant  before  him  on  the  5th  Janu- 
ary, 1893,  at  his  office  in  Walkerton,  vivd  voce  on  oath, 
touching  his  knowledge  of  the  matters  in  question  in  the 
action,  “ and  to  give  evidence  to  be  used  on  the  motion  now 
pending  before  the  local  Judge  of  this  Court  at  Walker- 
ton.” The  defendant’s  solicitors  accepted  service  of  this 
appointment,  and  agreed  to  produce  him  for  examination 
as  if  he  had  been  served  with  a subpoena  and  appointment 
under  Rule  578,^ ’reserving  their  right  to  object  that  the 
plaintiff’s  solicitors  could  not  properly  proceed  with  any 
examination  of  the  defendant  at  that  stage  of  the  proceed- 
ings. Upon  this  understanding  the  conduct  money  was 
paid  to  them,  and  the  defendant  appeared  with  his  solici- 
tors at  the  time  and  place  named  in  the  appointment. 

The  defendant  then  refused  to  be  sworn,  making  the 
following  statement : ‘'Under  the  advice  of  my  counsel,  I 
decline  to  be  sworn  and  to  be  examined  under  this  appoint- 
ment, as  the  deputy  clerk  had  no  power  to  make  it,  and  I 
am  not  liable  to  be  examined  at  this  stage  of  the  proceed- 
ings, being  a party  to  this  action  and  not  a witness  who 

* A party  to  any  action  or  proceeding  may,  by  a writ  of  subpcena  ad 
testificandum^  or  duces  tecum,  require  the  attendance  of  a witness  to  be 
examined  before  the  Court,  or  before  any  officer  having  jurisdiction  in 
the  county  where  the  witness  resides,  for  the  purpose  of  using  his  evi- 
dence upon  any  motion,  petition,  or  other  proceedings  before  the  Court,  or 
any  Judge  or  judicial  officer  in  Chambers. 
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has  declined  to  make  an  affidavit.”  The  defendant’s  solici- 
tor at  the  same  time,  “ waived  all  objection  to  a subpoena 
not  having  been  issued  and  served  on  the  defendant,”  as 
the  deputy  clerk  noted  at  the  time. 

On  the  same  day  the  plaintiff’s  solicitors  gave  notice  of 
a motion  before  the  local  Judge  for  an  order  directing  the 
defendant  to  attend  before  the  deputy  registrar  on  the  for- 
mer appointment,  and  submit  to  be  examined  upon  the 
pending  motion,  or  for  an  order  under  Rule  566  that  the 
defendant  should  attend  and  submit  to  be  examined  in 
order  that  his  evidence  might  be  used  on  such  pending 
motion.  The  affidavits  used  upon  this  motion  merely  set 
out  the  facts  above  stated. 

Upon  this  motion  the  learned  local  Judge  on  the  7th 
January,  1893,  made  an  order  that  the  defendant  should 
attend,  upon  two  days’  notice  to  his  solicitors,  before  the 
deputy  clerk  of  the  Crown  at  Walkerton,  at  his  own  ex- 
pense, and  submit  to  be  examined  upon  the  pending 
motion. 

On  the  12th  January,  1893,  the  plaintiff ’s  solicitors  took 
out  and  served  upon  the  defendant’s  solicitors  an  appoint- 
ment pursuant  to  this  order  for  the  examination  of  the 
defendant  on  the  17th  January,  1893,  in  order  that  such 
examination  might  be  used  on  the  motion  pending  before 
the  learned  local  Judge  to  set  aside  or  rescind  the  order 
for  security  for  costs. 

The  plaintiff’s  solicitors  attended  at  the  time  and  place 
appointed,  but  neither  the  defendant  nor  any  one  on  his 
behalf  appeared. 

On  21st  January,  1893,  the  plaintiff’s  solicitors  gave 
notice  of  a motion  before  the  local  Judge  at  Walkerton, 
for  an  order  rescinding  the  order  for  security  for  costs, 
upon  the  ground  of  the  failure  of  the  defendant  to  attend 
for  examination,  and  for  his  disobedience  of  the  order  of 
the  local  Judge  that  he  should  attend  for  examination. 
The  affidavits  filed  on  this  motion  shewed  that  the  defen- 
dant had  left  this  Province  before  the  motion  was  made. 
Upon  hearing  the  motion,  the  learned  local  Judge  ordered 
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that  the  order  for  security  for  costs  and  the  stay  of  pro- 
ceedings thereby  directed  should  be  suspended  and 
discontinued  until  the  defendant  should  submit  to  be 
examined  pursuant  to  the  order  which  had  been  made  ; 
and  that  the  plaintiff  should  be  at  liberty  to  renew  his 
motion  to  set  aside  the  order  for  security  for  costs,  on  two 
days’  notice,  after  the  defendant  should  have  submitted  to 
be  examined. 

The  defendant  appealed  from  this  order,  and  his  appeal 
was  argued  before  MacMahon,  J.,  sitting  in  Chambers,  on 
10th  February,  1893. 

W.  H.  Blake,  for  the  defendant. 

Kilmer,  for  the  plaintiff*. 

Judgment  was  delivered  on  16th  February,  1893. 

MacMahon,  J. — (after  stating  the  facts) — It  is,  I think, 
clear  the  defendant  could  not,  under  the  subpoena  and  ap- 
pointment, be  compelled  to  appear  and  be  examined.  Rule 
578  applies  to  the  examination  of  a witness  only ; and,  as 
pointed  out  in  the  judgment  of  the  Master  in  Chambers  in 
Traders  Bank  v.  Kean,  13  P.  R.  60,  the  stage  had  not  been 
reached  when  the  parties  may  examine  each  other  for  dis- 
covery. 

On  motion  made  by  the  plaintiff’s  solicitor,  upon  the 
ground  solely  that  the  defendant  had  refused  to  be  sworn 
or  give  evidence  on  the  former  appointment,  the  local 
Judge  made  an  order,  dated  the  7th  January,  that  the 
defendant  attend  at  his  own  expense  and  submit  to  be 
examined  before  the  deputy  clerk  of  the  Crown,  on  two 
days’  notice,  in  order  that  his  evidence  might  be  used  on 
the  motion  to  set  aside  or  vary  the  order  for  security  for 
costs. 

An  appointment  was  taken  out  under  the  order  above 
referred  to  for  the  I7th  January,  which  was  served  on 
the  defendant’s  solicitors,  but  not  upon  the  defendant,  who, 
according  to  an  affidavit  sworn  to  by  Mr.  Robertson,  the 
plaintiff’s  solicitor,  and  filed  upon  the  motion  for  the  order 
now  appealed  against,  is  living  in  Detroit. 
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Notice  of  appeal  against  the  order  of  the  7th  Jan- 
uary was  given,  but  abandoned.  It  is  clear,  however,  that 
that  order  should  not  have  been  made  on  the  motion  then 
before  the  local  Judge. 

The  order  now  appealed  against  cannot  be  upheld.  There 
was  not  personal  service  upon  the  defendant  of  the  order 
and  appointment,  and  he  could  not  therefore  be  put  in 
contempt. 

The  order  for  security  for  costs  was  a valid  order,  and 
the  local  Judge  had  no  authority  to  deprive  the  defen- 
dant of  his  rights  thereunder  or  visit  him,  as  it  were,  with 
a penalty  when  not  shewn  to  have  been  guilty  of  any  con- 
tempt : see  Meyers  Kendrick,  9 P.  R.  at  p.  366,  per  Osier,  J. 

The  appeal  must  be  allowed  with  costs. 

The  plaintiff  moved  at  the  Easter  Sittings  of  the  Divi- 
sional Court,  1893,  by  way  of  appeal  from  the  judgment  of 
MacMahon,  J.,  upon  the  grounds : (1)  that  the  defendant 
was  in  default  under  the  order  of  the  local  Judge  of  7th 
January,  1893,  and  that  the  local  Judge  had  power  to 
deal  with  that  default  as  he  did ; (2)  that  the  defendant 
not  having  appealed  against  the  order  of  the  local  Judge 
of  7th  January,  1893,  its  validity  could  not  be  questioned. 

The  motion  was  argued  before  the  Divisional  Court 
(Armour,  C.  J.,  and  Street,  J.,)  on  26th  May,  1893. 

Kilmer,  for  the  plaintiff. 

W.  H.  Blake,  for  the  defendant. 

On  the  10th  June,  1893,  the  judgment  of  the  Court  was 
delivered  by 

Street,  J. — Rule  1242  provides  that  in  certain  cases, 
the  present  case  being  one  of  them,  a defendant  may  take 
out  on  prsecipe  an  order  requiring  a plaintiff  residing  out 
of  this  Province  to  give  security  in  $400  for  the  plaintiff’s 
costs. 

Rule  1250  provides  that  the  amount  of  security  may 
be  increased  or  diminished  from  time  to  time  by  the  Court 
or  a Judge.” 
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After  the  defendant  had  taken  out  the  usual  praecipe  order 
for  $400  security,  the  plaintiff  gave  notice  of  a motion  to 
rescind  the  order  or  to  reduce  the  amount  of  the  security 
to  be  given. 

My  learned  brother  MacMahon  bases  his  judgment  upon 
the  view  that  Rule  578  applies  to  witnesses  only  who 
are  not  parties  to  the  action,  and  does  not  include  parties. 
In  my  opinion,  the  Rule  is  not  so  restricted,  as  I think  its 
history  clearly  shews.  It  is  taken  from  Rule  598  of  the 
Judicature  Act,  which  came  from  Order  40,  sec.  7,  of  the 
General  Chancery  Orders  passed  3rd  June,  1853  ; and  that 
is  a copy  of  section  38  of  the  Imperial  Act  15  & 16  Vic. 
ch.  86.  The  construction  of  section  38  upon  the  point 
before  us  came  before  Sir  John  Romilly,  M.  R.,  in  Davey 
V.  Dvbrranty  24  Beav.  493,  and  he  reserved  judgment. 
After  considering  the  matter,  he  said  : “ I have  communi- 
cated with  the  Vice-Chancellors,  and  they  all  concur,  that 
the  clause  in  the  Act  of  Parliament  refers  as  much  to  the 
examination  of  a party  as  of  a witness.”  See  also  Smith 
V.  Swansea  Dock  Co.,  in  the  Appendix  to  9 Hare,  at  p.  XX., 
and  other  cases  there  noted. 

Upon  this  motion,  therefore,  in  my  opinion,  the 
plaintiff  was  entitled  to  require  the  attendance  of  the 
defendant  under  Rule  578  for  examination  in  support 
of  her  motion,  and  the  solicitors  for  the  defendant,  hav- 
ing been  served  with  an  appointment  taken  out  from 
the  deputy  clerk  of  the  Crown  under  Rule  490,  agreed 
to  waive  the  service  of  a subpoena,  and  to  produce  their 
client  upon  the  appointment  as  if  a subpoena  had  been 
served  on  him,  but  without  waiver  of  any  other  objec- 
tions. Accordingly  they  did  produce  him  at  the  time 
and  place  appointed,  and,  repeating  their  waiver  of  the 
absence  of  a subpoena,  they  advised  him  to  refuse  to  be 
sworn,  and  he  did  so.  Sub-section  (a)  of  Rule  578  pro- 
vides that  the  attendance  of  a witness  for  examination 
upon  a pending  motion  “ is  to  be  secured  in  the  same  man- 
ner, and  subject  to  the  same  rules,  as  upon  the  examination 
of  a party  in  the  cause;”  that  is  to  say,  as  I understand 
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the  Rule,  an  appointment  is  to  be  taken  out  as  if  under 
Rule  490,  and  the  consequences  of  default  on  the  part  of 
the  person  to  be  examined  are  to  be  the  same  as  under 
that  Rule.  One  of  the  consequences  expressly  provided 
by  Rule  499  is  that  “ any  party  or  person  refusing  or  neg- 
lecting to  attend  at  the  time  and  place  appointed  for  his 
examination,  or  refusing  to  be  sworn,  etc.,  shall  be  deemed 
guilty  of  a contempt  of  Court  and  proceedings  may  be 
forthwith  had  by  attachment.” 

Instead  of  proceeding  to  obtain  an  attachment  against 
the  defendant,  as  they  might  have  done,  the  plaintiff’s 
solicitors  applied  for  and  obtained  an  order  requiring  the 
defendant  to  attend  at  his  own  expense  upon  a new  ap- 
pointment for  his  examination.  But  before  this  could 
reach  the  defendant  he  had  left  the  Province.  The  posi- 
tion of  the  defendant,  under  these  circumstances,  was  that 
he  had  been  guilty  of  a contempt  of  Court,  which  to  the 
present  time  he  has  in  no  way  purged,  and  that,  by  with- 
drawing himself  from  the  jurisdiction,  he  has  prevented 
the  plaintiff  from  her  right  to  examine  him  in  support  of 
her  motion. 

It  is  true  that  he  has  not  been  technically  placed  in  con- 
tempt by  the  issue  of  an  order  for  his  attachment  for  the 
contempt,  and  that  therefore  he  can  purge  his  contempt  by 
tendering  himself  for  examination,  which  he  could  not  do 
had  an  order  for  his  attachment  issued : Curzon  v.  Lord 
de  la  Zouch,  1 Swans.  185.  But  so  long  as  he  wilfully 
refuses  to  attend  and  be  examined,  in  pursuance  of  the 
appointment  of  the  Court  officer,  upon  a motion  to  set 
aside  or  vary  an  order  which  he  has  obtained,  it  is,  in  my 
opinion,  competent  for  the  Court  before  which  the  motion 
is  pending,  aside  altogether  from  the  question  as  to  whether 
he  is  technically  in  contempt  or  not,  to  suspend  the  opera- 
tion of  the  order  sought  to  be  varied.  In  my  opinion, 
therefore,  and  with  great  respect  for  the  decision  of  my 
brother  MacMahon,  the  appeal  was  not  well  decided  by 
him,  and  the  present  appeal  should  be  allowed,  with  costs 
here  and  below  in  the  cause  to  the  plaintiff  in  any  event. 
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Jones  v.  Macdonald. 

Judgment  Debtor — Examination — Refusal  to  Answer — Committal — 
Imprisonment — Discharge—  Consent. 

Where  a judgment  debtor  was  imprisoned  under  an  order  directing  his 
committal  for  three  months  for  a contumacious  refusal  to  answer  ques- 
tions put  to  him  upon  his  examination  as  such  judgment  debtor  : — 
Held.,  that  an  application  to  the  indulgence  and  discretion  of  the  Court 
for  his  discharge  from  custody  before  the  expiry  of  the  term  of  im- 
prisonment could  not  be  granted,  even  upon  the  consent  of  the  judg- 
ment creditor  upon  whose  motion  the  order  for  committal  had  been 
made. 

[June  16,  1893.— i?ose,  J.] 

On  the  6th  March,  1891,  an  order  was  made  by  the 
Common  Pleas  Divisional  Court  (upon  appeal  from  an 
order  of  a Judge  in  Chambers)  directing  that  the  defend- 
ant be  committed  to  gaol  for  three  months  for  refusal  to 
answer  questions  put  to  him  on  his  examination  as  a 
judgment  debtor  at  the  instance  of  the  plaintiff. 

This  order  was  not  acted  upon  until  May,  1893,  during 
which  month  the  defendant  was  arrested  and  imprisoned 
under  it. 

Immediately  after  the  defendant’s  imprisonment,  a writ 
of  habeas  corpus  was  granted  and  a motion  for  his  dis- 
charge from  custody  was  made  before  the  Common  Pleas 
Divisional  Court,  which  motion  was  on  the  31st  May, 
1893,  dismissed  and  the  writ  quashed  and  the  defendant 
remanded  to  custody.  The  defendant  then  applied  to  the 
Court  of  Appeal  for  leave  to  appeal,  and  on  the  2nd  June, 
1893,  the  application  was  dismissed.  These  applications 
were  opposed  by  the  plaintiff. 

On  the  16th  June,  1893,  when  the  defendant  had  been 
in  gaol  for  some  weeks,  he  applied,  upon  the  consent  of  the 
plaintiff,  to  the  indulgence  and  discretion  of  the  Court  for 
an  order  discharging  him  from  custody. 

This  motion  was  made  before  Rose,  J.,  in  Chambers, 
and  was  supported  by  counsel  for  both  defendant  and 
plaintiff,  W.  H.  Wallbridge  appearing  for  the  defendant, 
and  H.  L.  Drayton,  for  the  plaintiff. 
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J udgment  was  delivered  later  on  the  same  day. 

Rose,  J. — Notwithstanding  the  consent  of  Mr.  Drayton, 
for  the  plaintiff,  I do  not  think  I can  interfere.  No  case 
has  been  found  in  which  a similar  order  has  been  made. 
The  order  of  the  Divisional  Court  is  in  force  directing 
committal  for  three  months.  This  was  for  a contumacious 
refusal  on  the  defendant  s part  to  answer  such  questions 
as  under  the  statute  he  was  required  to  answer,  and  for 
such  refusal  punishment  was  awarded  pursuant  to  the 
statute,  and  the  period  fixed  at  three  months.  Can  I say 
that  a less  period  is  sufficient  ? The  imprisonment  was  not 
in  any  sense  in  execution ; the  payment  of  the  debt  and 
costs  would  not  entitle  the  defendant  to  his  discharge ; 
this  was  decided  as  long  ago  as  19  U.  C.  R.  in  Henderson 
V.  Dickson,  p.  592 ; and  at  the  expiry  of  the  three  months 
the  defendant  would  be  entitled  to  be  discharged  without 
payment  of  any  portion  of  the  debt  and  costs.  In  that 
case  Robinson,  C.  J.,  points  out  the  difference  between  the 
English  statute  and  ours,  thus  distinguishing  Ex  p.  Dakins , 
16  C.  B.  77. 

In  Baby  v.  Ross,  14  P.  R.  at  p.  443,  Mr.  Justice  Osler^ 
in  delivering  the  judgment  of  the  Court,  expresses  an 
opinion  which  seems  to  me  unfavourable  to  the  defen- 
dant’s right  to  obtain  any  relief  from  the  punishment 
which  has  been  awarded.  See  also  the  observations  of  the 
same  learned  Judge  in  Peek  v.  Shields,  31  C.  P.  at  p.  121, 
and  of  Wilson,  C.  J.,  in  Metropolitan  L.  and  S.  Co.  v. 
Mara,  8 P.  R.  at  p.  359. 

To  say  the  least,  my  jurisdiction  to  interfere  is  doubtful, 
and  this  is  not  a case  in  which  the  facts  would  justify  any 
stretching  of  authority. 

If  I interfere,  on  what  principle  am  I to  act  ? If,  as 
thought  by  Mr.  Justice  Osier,  no  right  to  be  relieved  from 
the  imprisonment  arises  on  payment  of  the  debt  or  submit- 
ting to  another  examination,  or  disclosing  or  surrendering 
property  supposed  to  be  concealed  or  made  away  with, 
what  is  there  to  guide  in  determining  the  decision  to  be 
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given  on  the  application  ? What  is  asked  is  really  to  cut 
down  the  term  of  imprisonment  from  three  months  to,  say, 
one  month,  or  whatever  of  the  term  has  now  expired, 
simply  because  the  defendant  comes  with  a plea  for 
mercy.  Am  I arbitrarily  to  cut  down  the  term  of  imprison- 
ment, acting  upon  impulse  and  moved  thereto  by  impor- 
tunity ? The  defendant  had  full  opportunity  for  reflection 
and  submission  both  before  and  after  the  making  of  the 
order,  and  must,  I think,  suffer  the  punishment  duly 
awarded,  and  which  the  Court  thought  at  the  time  was 
rather  mild  than  severe. 

The  motion  must  be  refused. 


Ke  Sarnia  Oil  Company. 

Leave  to  Appeal — Winding-up  Act,  R.  S.  C.  ch.  129,  sec.  7 4— Successive 
Applications. 

Where  an  application  for  leave  to  appeal  to  the  Court  of  Appeal  from  a 
decision  in  a matter  under  the  Winding-up  Act,  R.  S.  C.  ch.  129,  has 
been  made  under  section  74,  and  refused  by  a Judge,  a fresh  application 
will  not  be  entertained  by  another  Judge. 

The  cases  in  which  successive  applications  to  successive  Judges  have  been 
favoured,  are  not  pertinent  to  a case  where  the  right  to  appeal,  upon 
leave,  is  sought  under  a special  statute. 

[June  20,  imZ.—Boyd,  C.] 

This  was  a motion  by  the  liquidator  of  the  company, 
which  was  in  course  of  winding-up  under  R.  S.  C.  ch.  129, 
for  leave  to  appeal,  under  sec.  74,  from  an  order  of 
Ferguson,  J.,  in  Court,  dismissing  an  appeal  by  the  liqui- 
dator from  an  order  of  the  referee  to  \vhom  the  winding- 
up  had  been  delegated,  refusing  to  place  one  Russell  A. 
Alger  on  the  list  of  contributories. 

A motion  for  leave  to  appeal  had  previously  been  made 
to  Ferguson,  J.,  and  refused  by  him. 

The  motion  was  now  made  before  Boyd,  C.,  in  Chambers, 
on  the  19th  June,  1893. 
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G.  W.  Marsh,  for  the  liquidator,  relied  on  the  following 
cases  as  shewing  that  an  application  may,  if  refused,  he 
renewed  before  another  Judge  or  several  other  Judges: — 
Wilson  V.  Irwin,  10  P.  R.  598 ; Bank  of  Hamilton  v. 
Baine,  12  P.  R.  489 ; Milligan  v.  Bills,  13  P.  R.  350 ; 
Waddell  v.  Corbett,  26  U.  C.  R.  243. 

E.  R.  Cameron,  for  Russell  A.  Alger,  opposed  the  motion 
and  cited  Exp.  Stevenson,  [1892]  1 Q.  B.  394,  609, 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — Under  the  Winding-up  Act,  no  appeal  can  be 
taken  from  an  order  of  the  Judge  of  first  instance,  or  of 
the  Court,  without  leave  of  a Judge  of  the  Court : R.  S.  C. 
ch.  129,  sec.  74.  The  object  is  to  withhold  appeal  as  a 
matter  of  right,  and  thus  repress  frivolous  and  vexing  liti- 
gation. Now  the  principle  which  obtains  in  the  con- 
struction of  such  enactments  is  well  defined  in  Ex  p. 
Stevenson,  [1892]  1 Q.  B.  394  and  609.  Lord  Esher  said  : 
“I  am,  on  principle  and  on  consideration  of  the  authorities, 
prepared  to  lay  down  the  proposition  that,  wherever  power 
is  given  to  a legal  authority  to  grant  or  refuse  leave  to 
appeal,  the  decision  of  that  authority  is,  from  the  very 
nature  of  the  thing,  final  and  conclusive  and  without  ap- 
peal, unless  an  appeal  from  it  is  expressly  given.  So,  if 
the  decision  in  this  case  is  taken  to  be  that  of  the  Judge 
at  Chambers,  he  is  the  legal  authority  to  decide  the  matter, 
and  his  decision  is  final ; if  it  is  to  be  taken  to  be  that  of 
the  High  Court,  then  they  are  the  legal  authority  entrusted 
with  the  responsibility  of  deciding  whether  there  shall  be 
leave  to  appeal,  and  their  decision  is  final p.  611. 

In  the  Court  below  Cave,  J.,  pointed  out  that  once  an  ap- 
plication was  made  to  a Judge  for  the  required  leave,  it 
appeared  to  him  improbable  that  it  was  intended  that  the 
applicant  should  be  at  liberty  to  go  to  all  the  rest  of  the 
Judges  on  the  chance  of  getting  the  desired  leave 

from  one  of  them  : p.  398 — a view  to  which  I adverted 
in  Re  Sarnia  Oil  Co.,  15  P.  R.  at  p.  184.  That  improba- 
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bility  is  deepened  to  a certainty  by  the  judgments  on  the 
appeal : p.  609. 

The  object  of  the  Legislature  was  doubtless  to  facilitate 
the  winding-up  and  not  have  the  administration  of  assets 
held  in  suspense  pending  protracted  and  vexatious  appeals. 
If  it  be  that  the  Act  allows  the  Judge  who  makes  an  order 
the  absolute  right  to  say  it  shall  not  be  appealed,  it  is  for 
the  Parliament  of  Canada  to  interfere,  if  this  is  thought  to 
be  an  undesirable  result. 

The  cases  cited  in  which  it  is  suggested  or  contemplated 
that  successive  applications  ma}^  be  made  to  successive 
Judges  till  the  desired  result  is  obtained,  are  not  perti- 
nent to  the  case  in  hand,  in  which  the  question  agitated  is 
the  right  to  appeal  (upon  leave)  given  by  a special  statute. 

I therefore  refuse  this  application  with  costs. 


Sproule  V.  Wilson. 


Costs — Scale  of — Interest  upon  Verdict — R.  S.  0.  ch.  sec.  88 — Interest 

between  Verdict  and  Judgment. 

The  interest  which  a verdict  or  judgment  bears  by  virtue  of  R.  S.  0.  ch. 
44,  sec.  88,  is  no  part  of  the  claim ; and  the  question  as  to  the  scale 
upon  which  costs  are  to  be  taxed  is  to  be  determined  by  the  amount 
of  the  verdict  or  judgment  irrespective  of  such  interest. 

Malcolm  v.  Leys,  15  P.  R.  75,  distinguished. 

Semble,  interest  is  to  be  allowed  between  the  date  of  the  verdict  and  the 
judgment. 

[June  9,  1893. — The  Master  in  Chambers.'^ 
[June  26,  1893. — Rose^  J.] 

This  action  was  brought  to  recover  the  amount  of  a 
land  agent’s  commission  upon  a sale  of  property. 

The  action  was  tried  with  a jury,  and  a verdict  for  the 
plaintiff  for  $200^  was  rendered  on  the  30th  January, 
1893. 

The  plaintiff  afterwards  applied  to  the  trial  Judge  to 
have  the  verdict  amended  so  as  to  give  him  interest  from 
the  day  upon  which  he  claimed  the  $200 ; and  on  the  2nd 
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May,  1893,  the  Judge  indorsed  the  following  upon  the- 
record  : “ I direct  judgment  to  be  entered  for  S200.  I say 
nothing  as  to  interest ; see  sec.  88,  ch.  44,  R S.  0.;  or  as  to 
costs,  which  are  governed  by  the  Rules.  Malcolm  v.  Leys, 
15  P.  R 75,  may  be  referred  to.” 

Under  these  circumstances  the  taxing  officer  ruled  that 
the  plaintiff  was  entitled  to  High  Court  costs  ; and  the 
defendant,  under  Rule  854,  appealed  from  that  ruling 
to  the  Master  in  Chambers,  pending  the  taxation. 

The  appeal  was  argued  on  the  7th  June,  1893. 

Watson,  Q.  C.,  for  the  defendant. 

Akers,  for  the  plaintiff,  contended  that  the  judgment 
was  to  be  entered  for  $200  and  interest  from  the  30th 
January,  1893,  and  that  the  amount  of  the  judgment  being 
therefore  over  $200,  the  plaintiff  was  entitled  to  High 
Court  costs. 

Judgment  was  delivered  on  the  9th  June,  1893. 

The  Master  in  Chambers. — I am  of  opinion  that  the 
plaintiff  is  not  entitled  to  interest  between  the  date  of  the 
verdict  and  the  date  of  the  judgment,  unless  the  Judge 
has  given  him  the  same ; the  only  amount  that  can  be 
entered  in  the  judgment  is  $200.  The  judgment  can  only 
be  entered  as  of  the  2nd  May,  1893,  but,  even  if  he 
were  entitled  to  interest  from  the  date  of  the  verdict,  that 
would  not,  under  the  circumstances,  enure  to  the  plaintiff’s 
benefit  to  entitle  him  to  a higher  scale  of  costs : Foster  v. 
Emory,  14  P.  R.  1.  There  Mr.  Justice  Maclennan  held  as 
follows  : “ The  interest  which  has  since  accrued  is  not  in 
dispute,  and  never  was,  and  could  not  be.  It  is  given  by 
the  statute  as  the  result  of  the  judgment.  It  is  the  judg- 
ment that  is  in  appeal,  not  its  results  or  consequences,  and 
the  judgment  is  only  for  $100.” 

I would  also  refer  to  the  case  of  Burns  v.  Rogers,  17  C. 
L.  J.  N.  S.  209,  referred  to  by  Mr.  Justice  Rose  in  Re 
Young  v.  Morden,  10  P.  R.  at  p.  278.  In  Keleher  v. 
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McGibhon,  ih.  89,  the  late  Master  stated  that  interest 
should  be  computed  from  the  day  of  pronouncing  the 
judgment.  And  in  McLaren  v.  Canada  Central  R.  W . 
Co.,  ih.  328,  the  plaintiff  having  obtained  a verdict  for 
$100,000  on  the  23rd  January,  1882,  and  the  defen- 
dants having  moved  in  term  to  set  aside  the  verdict, 
judgment  was  given  in  plaintiff’s  favour  on  the  10th 
March,  and  on  the  24th  March  judgment  was  entered, 
being  dated  as  of  the  23rd  January.  The  defendants 
paid  the  plaintiff’s  claim,  with  the  exception  of  interest 
on  the  verdict  from  the  23rd  January,  1882,  to  the  24th 
March  following,  that  is  to  say,  between  the  dates  of 
verdict  and  the  entry  of  judgment.  The  late  Master  held 
that  the  plaintiff  was  not  entitled  to  interest  for  any  time 
before  the  24th  March. 

As  to  entering  judgment,  see  Beckett  v.  Grand  Trunk 
R.  W.  Co.,  12  P.  R.  377.  As  to  allowing  interest,  see 
Box  V.  Provincial  Insurance  Co.,  19  Gr.  48. 

In  my  opinion  the  amount  of  the  verdict  or  judgment — 
both  are  for  the  same  amount — is  the  only  sum  that  can 
be  looked  at  or  considered  in  ascertaining  the  scale  upon 
which  the  plaintiff  is  entitled  to  tax  his  costs,  because 
the  interest  which  has  accrued  since  the  date  of  the  ver- 
dict or  the  delivery  of  the  judgment  is  not  to  be  con- 
sidered in  connection  with  the  question  of  costs.  For  this 
reason  I am  of  opinion  that  the  plaintiff  is  not  entitled  to 
costs  on  the  High  Court  scale,  but  only  entitled  to  such 
costs  as  a verdict  for  $200  will  give  him. 

Costs  of  this  application  to  the  defendant,  to  be  set  off 
against  plaintiff’s  judgment. 

The  plaintiff  appealed  from  this  decision,  and  his 
appeal  was  argued  by  the  same  counsel  before  Rose,  J.,  in 
Chambers,  on  the  14th  June,  1893. 

Judgment  was  delivered  on  the  26th  June,  1893. 
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Kose.  J. — Reading  Rule  1172  and  the  statute  ch.  47, 
R.  S.  0.  1887,  sec.  19,  together,  I think  the  plaintiff  can- 
not be  in  any  better  position  than  if  he  had  claimed  $200 
only,  in  which  case  he  could  have  had  a verdict  for  such 
sum  and  no  more.  The  interest  which  the  verdict  bears 
by  virtue  of  sec.  88,  ch.  44,  R.  S.  0.,  is  no  part  of  the  claim, 
but  is  allowed  whether  claimed  or  not,  unless  otherwise 
ordered.  The  interest  is  not  allowed  by  the  Court  or 
Judge,  nor  by  the  jury,  but  is  given  by  the  statute,  and 
equally  upon  a verdict  as  upon  a judgment. 

Malcolm  v.  Leys,  15  P.  R.  75,  is  in  nowise  in  conflict 
with  this  decision.  There  the  interest  was  part  of  the 
amount  awarded  as  due,  and  was  not  under  sec.  88. 

In  this  view,  this  action,  if  the  claim  had  originally  been 
for  $200,  would  clearly  have  been  of  the  proper  compe- 
tence of  the  County  Court,  and  I think  the  award  of  $200 
shews  that  it  never  was  beyond  such  competence. 

I think  the  Master  was  in  error  in  expressing  the  opin- 
ion that  the  plaintiff  was  not  entitled  to  interest  between 
the  date  of  the  verdict  and  the  date  of  the  judgment. 
That,  in  my  opinion,  is  contrary  to  the  statute,  which  gives 
interest  from  the  time  of  rendering  the  verdict. 

It  was,  however,  an  obiter  dictum  and  did  not  affect  the 
correctness  of  the  judgment,  which  was  to  reverse  the  ruling 
of  the  taxing  officer  giving  the  plaintiff  costs  according  to 
the  High  Court  scale.  The  question  of  allowance  of 
interest  was  not  before  the  Master  for  decision. 

The  appeal  must  be  disallowed  with  costs  to  the  de- 
fendant, to  be  set  ofi  against  the  plaintiff’s  claim. 
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Exley  V.  Dey. 

Attachment  of  Debts — Rule  935-r-Promissory  Note — Garnishee — Parties. 

The  enlarged  provisions  of  Rule  935  do  not  extend  the  right  of  attach- 
ment of  debts  to  the  case  of  moneys  payable  on  negotiable  securities  ; 
the  claim  of  a judgment  debtor  to  be  paid  the  amount  of  a promissory 
note  is  not  dependent  on  the  doctrines  of  equitable  execution. 
Jacksony.  Cassidy,  2 0.  R.  521,  followed. 

What  is  to  be  garnished  is  not  the  note  itself,  but  the  money  payable 
thereunder  ; therefore  the  maker  of  the  note,  and  not  the  person  hold- 
ing it  for  the  judgment  debtor,  should  be  made  garnishee  ; and  there 
is  no  warrant  in  the  practice  for  ordering  the  holder  to  hand  the  note 
over  to  the  judgment  creditor. 

[June  21,  1893.— C.] 

This  was  an  appeal  by  the  defendant,  judgment  debtor, 
from  an  order  of  the  local  Judge  at  Napanee  making 
absolute  a summons  for  payment  over  to  the  plaintiff, 
judgment  creditor,  by  the  garnishee,  of  moneys  attached 
in  the  hands  of  the  latter.  The  debt  attached  arose  upon 
a promissory  note  not  due  at  the  time  of  the  attachment. 
The  makers  of  the  promissory  note  were  not  made  garnish- 
ees, but  the  person  was  who  held  the  note  as  trustee  for  the 
judgment  debtor.  The  order  appealed  from  directed  that 
the  holder  of  the  note  should  hand  it  over  to  the  judgment 
creditor,  and  restrained  him  from  negotiating  it  or  other- 
wise parting  with  it. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  19th  June,  1893. 

Middleton,  for  the  appellant,  the  judgment  debtor. 
Fattullo,  for  the  judgment  creditor. 

Judgment  was  delivered  on  the  21st  June,  1893. 

Boyd,  C. — I do  not  perceive  that  the  present  Rule  935 
extends  the  right  of  attachment  of  debts  to  the  case  of 
moneys  payable  on  negotiable  securities,  if  such  a right 
did  not  exist  when  Jackson  v.  Cassidy,  2 O.  R.  521,  was 
decided.  The  amendments  to  the  then  Rule  are  directed 
47 — VOL.  XV.  o.  P.  R- 
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to  claims  between  the  judgment  debtor  and  garnishee 
which  can  be  made  available  under  equitable  execution. 
And  the  claim  of  a judgment  debtor  to  be  paid  the  amount 
of  a note  is  not  dependent  on  the  doctrines  of  equitable 
execution. 

But  this  question,  being  the  burden  of  the  argument 
before  me,  does  not  appear  realty  to  arise  upon  the  facts. 
What  is  to  be  garnished  is  not  the  note  itself,  but  the 
money  payable  thereunder.  The  debt  is  the  thing  to  be 
attached,  and  here  the  debt  is  due  from  Knight  and  Bey, 
who  made  the  note,  and  they  are  not  before  the  Court. 
The  person  called  garnishee  is  merely  holder  of  the  note 
for  the  defendant,  the  judgment  debtor ; but  no  debt  is 
due  or  accruing  due  from  the  garnishee  to  the  defendant,, 
nor  is  there  any  demand  between  them  enforceable  by 
equitable  execution.  The  note  may  never  be  paid  to  the 
garnishee ; he  may  at  any  moment  hand  back  the  note  to 
the  defendant ; so  that  it  seems  to  me  the  application  is 
entirety  misconceived. 

The  relief  attempted  is  to  order  the  holder  of  the  note 
to  hand  it  over  to  the  judgment  creditor,  for  which  sum- 
mary procedure  I know  of  no  warrant  in  the  practice. 

I would  vacate  the  order  and  allow  the  appeal ; and,  as 
the  appellant  is  the  judgment  debtor,  direct  the  costs  to  be 
set  off  against  his  judgment  debt. 
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Re  Pollock  and  City  of  Toronto. 

Costs — Arhitration — Second  Counsel  Fee — Tariff  of  Costs,  Item  16 If — 

R.  S.  0.  ch.  53,  sec.  25 — 51  Vic.  ch.  2,  sec.  If. 

In  taxing  the  costs  of  an  arbitration,  a taxing  officer  has  jurisdiction,  in 
his  discretion,  to  allow  a second  counsel  fee. 

The  provision  of  R.  S.  0.  ch.  53,  sec.  25,  that  not  more  than  one  counsel 
fee  shall  be  taxed,  is  inconsistent  with  item  164  of  the  tariff  of  costs 
appended  to  the  Consolidated  Rules,  1888,  and,  by  virtue  of  51  Vic.  ch. 
2,  sec.  4,  must  be  taken  to  be  repealed. 

Re  McKeen  and  Township  of  South  Gower,  12  R R.  553,  followed. 
Howard  v.  Herrington,  20  A.  R.  175,  and  Arscott  v.  Lilley,  14  A.  R.  283, 
distinguished. 

[July  3,  1893. — Rose,  J.] 

An  appeal  by  one  Pollock  from  the  taxation,  against  the 
corporation  of  the  city  of  Toronto,  of  the  costs  of  an 
arbitration  between  the  appellant  and  the  corporation,  by 
one  of  the  taxing  officers  at  Toronto,  on  the  ground  that 
the  officer  should  have  taxed  to  the  appellant  counsel  fees 
for  the  attendance  of  both  senior  and  junior  counsel  before 
the  arbitrators. 

Item  164  of  Tariff  A.,  the  table  of  costs  appended  to 
the  Consolidated  Rules,  reads : “ On  arbitrations,  counsel 
fees  may  be  allowed  and  taxed  on  the  same  scale  and  con- 
ditions, so  far  as  possible,  as  those  hereinbefore  prescribed 
for  counsel  fees  at  trials.” 

Item  153  reads : “ Fee,  with  brief,  at  trial,  $10.  To 
be  increased  by  taxing  officer,  in  his  discretion,  to  a sum 
not  exceeding  $40  to  senior  counsel,  and  $20  to  junior 
counsel,  in  actions  of  a special  and  important  nature ; pro- 
vided that  the  taxing  officer  in  Toronto  shall  have  power 
to  tax  increased  fees,  but  more  than  one  counsel  fee  shall 
not  be  allowed  in  any  case  not  of  a special  and  important 
nature  ; not  more  than  two  in  any  case.  * * * ” 

By  sec.  25  of  R.  S.  O.  1887  ch.  53,  An  Act  respect- 
ing Arbitrations  and  References,”  it  is  provided  that  the 
taxing  officer  “ shall  not  tax  more  than  one  counsel  fee  to 
either  party  for  any  meeting  of  the  arbitrators.” 

The  tariff  and  the  statute  being  in  conflict,  the  question 
arose  as  to  which  was  to  govern  the  case. 
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The  appeal  was  argued  before  Rose,  J.,  in  Chambers,  on 
the  30th  June,  1893. 

R.  J.  Maclennan,  for  Pollock. 

H.  M.  Mowat,  for  the  corporation. 

Judgment  was  delivered  on  the  3rd  July,  1893. 

Rose,  J. — It  was  intended  that  the  Consolidated  Rules 
should  contain  all  provisions  governing  practice  and  pro- 
cedure, and  that  all  provisions  which,  prior  to  the  Consoli- 
dation of  the  Rules  in  1888,  had  been  contained  in  the 
statutes,  and  which  were  to  be  kept  in  force,  should  be 
thereafter  found  in  the  Rules.  A complete  code  was 
aimed  at ; as  might  have  been  expected,  perfection  was  not 
attained. 

The  provision  of  sec.  25,  ch.  53,  R.  S.  O.,  prohibiting 
the  taxation  of  more  than  one  counsel  fee  for  any  meeting 
of  arbitrators  w^as  tacked  on  to  a clause  giving  directions 
as  to  taxation  of  arbitrators’  fees,  and  thus  no  doubt 
escaped  attention.  Therefore,  when  the  tariff  was  being 
framed,  item  164  was  introduced  to  provide  for  something 
which  no  doubt  was  then  thought  not  to  have  been  pro- 
vided for,  viz.,  for  the  allowance  and  taxation  of  counsel 
fees  on  arbitrations. 

It  introduced  item  153,  which  in  terms  gives  the  power 
to  tax  increased  fees,  limiting  the  number  to  two  in  impor- 
tant cases,  and  one  in  cases  not  so  important. 

Thus  complete  provision  was  made  for  the  allowance 
and  taxation  of  counsel  fees  on  arbitrations  ; and  if  it  had 
not  been  for  the  clause  found  in  ch.  53,  no  question 
could  have  arisen.  The  two  are  clearly  in  conflict,  but,  as 
it  seems  to  me,  this  is  just  one  of  the  cases  provided  for 
by  sec.  4,  ch.  2 of  51  Yic.,  (0.)  f and  by  it  that  provision  of 

*And  whereas,  the  statutory  proceedings  relating  to  practice  and  pro- 
cedure and  the  General  Orders  and  Rules  of  Court  have  been  consolidated 
and  revised  by  the  Judges  of  the  Supreme  Court  of  Judicature  for  Onta- 
rio, and  most  of  the  said  statutory  provisions  have  in  consequence  been 
omitted  from  the  said  Revised  Statutes,  the  said  Consolidated  and  Revised 
Rules  of  the  said  Judges  are  hereby  confirmed  and  declared  to  have  the 
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sec.  25,  ch.  53,  being  inconsistent  with  the  provision  made 
in  the  Consolidated  Rules,  was  repealed. 

This  opinion  is,  I think,  in  line  with  that  of  the  learned 
Chancellor,  expressed  in  Re  Me  Keen  and  Township  of 
South  Gower,  12  P.  R.  553,  and  is  not  in  conflict  with  the 
decision  in  Howard  v.  Herrington,  20  A.  R.  175  ; see  p. 
181  ; nor  with  Arscott  v.  Lilley,  14  A.  R.  283." 

The  decision  in  Arscott  v.  Lilley  was  as  to  the  right  of 
a certain  class  to  costs,  and  did  not  determine  the  force  and 
effect  of  rules  regulating  the  taxation  of  costs. 

But  even  if  I had  found  my  opinion  to  be  in  conflict 
with  the  decision  in  Arscott  v.  Lilley,  I should  have  felt 
bound  to  express  it  independently,  for  the  judgment  in 
that  case  was  given  in  May,  1887,  and  51  Vic.  ch.  2 did  not 
come  into  force  until  the  23rd  of  March,  1888,  and,  as 
pointed  out  by  the  learned  Chancellor,  item  164  was  new 
and  had  not  appeared  in  the  earlier  tariffs. 

I think  the  taxing  officer  had  jurisdiction  to  allow  a 
second  counsel  fee,  if,  in  his  discretion,  he  had  thought  fit 
so  to  do,  and  that  the  appeal  must  be  allowed,  and  the 
matter  referred  to  the  taxing  officer  for  reconsideration. 

The  costs  will  be  in  the  cause  to  the  plaintiff  in  any 
event. 

same  force  and  effect  as  if  the  same  were  herein  repeated  and  enacted, 
(and  all  inconsistent  enactments  in  the  said  Revised  Statutes  are  hereby 
repealed)  except  in  any  respects  in  which  the  said  Rules  may  have  been 
varied  by  statutes  passed  during  the  present  session  of  this  Legislature, 
and  which  said  Consolidated  Rules,  or  such  Rules  as  so  varied,  shall,  like 
other  Rules  of  the  said  Judges,  be  subject  to  be  annulled  or  altered  from 
time  to  time  by  new  Rules  of  Court  made  under  the  authority  of  the 
Judicature  Act. 
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City  of  Toronto  v.  Toronto  Street  Railway  Company. 


Money  in  Court — Result  of  Proceedings — Appeal  to  Supreme  Court  of 
Canada — Payment  out  of  Court. 

By  the  terms  of  a consent  order,  a sum  of  money  was  to  be  retained  in  Court 
to  abide  the  result  of  such  proceedings  as  the  plaintiffs  might  be  advised 
to  take  to  assert  and  enforce  their  rights  and  remedies  with  respect  to 
a claim  made  by  them,  and  such  proceedings  were  to  be  commenced 
within  four  months.  Substantially  the  sum  of  money  was  to  represent 
that  which  the  plaintiffs  claimed,  and  they  were  to  have  it  if  their 
claim  proved  a valid  one.  The  plaintiffs  brought  this  action  to  enforce 
their  claim,  and  carried  it  to  the  Court  of  Appeal,  where  it  was  dis- 
missed. They  then  commenced  an  appeal  to  the  Supreme  Court  of 
Canada  : — 

Held,  that  this  appeal  was  one  of  the  proceedings,  or  part  of  such  pro- 
ceedings, as  the  plaintiffs  were  at  liberty  to  take  under  the  order,  and, 
until  its  determination,  the  money  should  not  be  paid  out. 

[June  10,  1893. — Meredith,  J.] 

Application  by  the  defendants  for  payment  out  of 
Court  of  a sum  of  $140,000  retained  therein  under  an  order 
of  the  20th  May,  1891,  made  upon  consent,  the  terms  of 
which  are  sufficiently  set  out  in  the  judgment.  The  money 
was  by  the  order  to  abide  the  result  of  proceedings  to  be 
taken  by  the  plaintiffs,  who  brought  this  action  for  the 
purpose  of  determining  the  same.  The  defendants  suc- 
ceeded at  the  trial,  and  in  the  Court  of  Appeal ; and  con- 
tended, notwithstanding  that  the  plaintiffs  were  appealing 
to  the  Supreme  Court  of  Canada,  that  the  result  of  the 
proceedings  was  in  their  favour,  and  that  the  money  should 
be  paid  out  to  them  without  awaiting  the  determination 
of  the  appeal  to  the  Supreme  Court. 

The  application  was  argued  before  Meredith,  J.,  in 
Chambers,  on  the  5th  June,  1893. 

McCarthy,  Q.  C.,  and  Shepley,  Q.  C.,  for  the  defendants. 

S.  H.  Blake,  Q.  C.,  for  the  plaintiffs. 

The  following  cases  were  cited  : Lindsay  Petroleum  Co. 
V.  Hurd,  3 Ch.  Chamb.  R.  16 ; Citizens'  Ins.  Co.  v.  Par- 
sons, 32  C.  P.  492 ; King  v.  Duncan,  9 P.  R.  61 ; Billing- 
ton  V.  Provincial  Ins.  Co.,  ih.  67 ; McLaren  v.  Caldwell 
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ih.  118;  Napier  v.  Hughes,  ib.  164 ; Re  Donovan,  Wilson 
V.  Beatty,  10  P.  R.  71 ; Canadian  Land  and  Emigration 
Co.  V.  Township  of  Dysart,  11  P.  R.  51 ; Marsh  v.  Webb, 
15  P.  R.  64 ; Hamill  v.  Lilley,  3 Times  L.  R.  549  ; 56 

L.  T.  N.  S.  620. 

Judgment  was  delivered  on  the  10th  June,  1893. 

Meredith,  J. — The  determination  of  this  question  de- 
pends upon  the  meaning  of  the  words  contained  in  paragraph 
4sb  of  the  order  of  20th  May,  1891.  That  order  was  entirely 
a consent  order,  framed  in  the  words  of  counsel  for  the 
parties.  No  discretion  such  as  a use  of  the  words  “ subject 
to  the  order  of  the  Court  ” might  imply,  can  be  properly 
imported  into  the  case.  The  money  was  to  remain  in 
Court  for  a specific  purpose.  The  question  is,  has  that 
purpose  been  satisfied  ? 

The  cases  respecting  security  for  costs  cannot  govern 
this  case.  In  such  cases  the  security  is  for  the  costs  of  the 
action,  and  the  narrower  view  that  when  the  action  tech- 
nically ends  the  security  ceases  and  is  not  to  be  revived,  is 
now  generally  accepted ; less  still  can  the  cases  in  which 
security  is  given  to  stay  execution,  for  when  all  right  to 
any  execution  is  gone,  the  security  may  well  end. 

But  here  the  question  is,  are  the  words  such  proceed- 
ings ” to  be  limited  to  the  action  only  and  strictly  speak- 
ing? 

The  sum  in  question,  with  other  moneys,  was  paid  into 
Court  by  the  plaintiffs,  under  the  Act  53  Vic.  ch.  105  (O.), 
to  entitle  them  to  take  possession  of  the  property  which 
was  the  subject  of  the  arbitration  and  award  between  them 
referred  to  in  the  Act. 

Each  party,  being  dissatisfied  with  the  award  in  part, 
reserved  in  the  consent  order  in  question,  the  right  to  appeal 
therefrom,  or  to  take  other  proceedings  to  assert  and  enforce 
their  respective  alleged  rights  in  these  respects  ; and  the 
sum  now  in  question  was  to  be  retained  in  Court  to  abide 
the  result  of  the  plaintiffs’  claim  for  the  cost  of  certain 
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permanent  improvements  which  the  award  did  not  give 
them.  That  is,  practically,  that  such  cost  should  be  satis- 
fied by  such  sum  if  the  plaintiffs  were  really  entitled  to  it. 
Substantially,  the  sum  of  money  was  to  represent  that 
which  the  plaintiffs  claimed,  and  is  that  which  they  are  to 
have  if  their  claim  be  a valid  one.  Why  then  should  it 
not  remain  in  Court  until  such  proper  proceedings  as  the 
plaintiffs  may  fairly  take  are  exhausted  ? The  plaintiffs 
are  to  be  at  liberty  “ to  assert  and  enforce  their  rights  and 
remedies,  if  any and  the  money  is  to  be  “ retained  in 
Court  to  abide  the  result  of  such  proceedings  as  the  plain- 
tiffs may  be  advised  to  take  to  assert  and  enforce  ” such 
rights  and  remedies.  The  appeal  to  the  Supreme  Court  of 
Canada  surely  comes  within  such  broad  terms,  and,  having 
regard  to  the  frequency  of  such  appeals,  can  anyone  believe 
that,  in  a case  of  such  magnitude  as  this,  an  appeal  of  this 
character  was  not  contemplated  by  the  parties,  was  not 
present  to  the  minds  of  their  counsel  in  settling  the  min- 
utes of  the  order  in  question  ? 

But  it  is  ingeniously  argued  that  the  plaintiffs’  rights 
are  limited  altogether  by  the  latter  words  of  paragraph  46.: 
such  proceedings  to  he  commenced  within  four  months 
that  the  only  proceeding  commenced  within  the  four 
months  was  the  action,  which  technically  speaking  termi- 
nated, at  latest,  with  the  judgment  of  the  Court  of  Appeal, 
and  therefore  the  result  provided  for  has  been  reached. 

Such  a construction  of  the  order  seems  to  me,  however, 
quite  too  narrow,  and  I cannot  give  effect  to  it ; rather,  as 
before  intimated,  I am  of  opinion  that  the  appeal  to  the 
Supreme  Court  of  Canada  is  one  of  the  proceedings,  or 
part  of  such  proceedings,  as  the  plaintiffs  might  be  advised, 
and  were  at  liberty,  to  take  to  assert  and  enforce  the  rights 
and  remedies  preserved  to  them  in  the  order  in  question. 

In  addition  to  the  cases  cited.  Bummer  v.  Pitcher,  3 
B.  & Ad.  347,  and  Jones  v.  Reynolds,  1 A.  & E.  384,  may 
be  referred  to. 

The  motion  is  dismissed  with  costs. 
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Peterson  v.  Fredericks. 

Parties — Replevin — Adding  Defendant — Third  Party — Rules  324,  ^^0. 

J.  stored  certain  goods  with  the  defendant,  and  the  plaintiff  brought  this 
action  for  possession  of  the  goods  and  damages  for  their  detention,  and 
replevied  them  : — 

Held,  not  a case  in  which  J.  should  be  added  as  a defendant  under  Rule 
324,  and  not  a case  for  the  application  of  Rule  328  ; but  rather  a case 
in  which  a notice  should  be  served  on  him  under  Rule  330  in  order  to 
have  him  bound  by  the  judgment  to  be  given. 

[May  17,  1893 — The  Master  in  Chambers^ 
[June  27,  1893 — Rose,  J.] 

An  application  by  the  defendant  for  an  interpleader 
order,  or,  in  the  alternative,  for  an  order  adding  one  John- 
ston as  a co-defendant. 

A quantity  of  apples  were  stored  by  Johnston  with  the 
defendant,  and  the  plaintiff  claiming  them  brought  this 
action  against  the  defendant  for  possession  and  wrongful 
detention,  etc.,  and  obtained  an  order  to  replevy  them, 
under  which  he  secured  possession  of  them,  giving  the 
usual  bond  to  the  sheriff.  The  apples  were  also  claimed  by 
Johnston  ; and,  after  the  defendant  had  lost  possession  of 
them,  he  made  this  application. 

The  motion  was  argued  before  the  Master  in  Chambers, 
on  the  15th  May,  1893. 

D.  Armour,  for  the  defendant. 

Hasten,  for  the  plaintiff,  opposed  the  motion,  on  the 
ground  that  the  apples  were  not  now  in  the  defendant’s 
possession,  and  on  the  ground  that  Johnston’s  presence 
before  the  Court  was  not  necessary  to  determine  the 
action. 

IF.  H.  Blake,  for  Johnston,  also  opposed  the  motion. 

Judgment  was  delivered  on  the  17th  May,  1893. 

The  Master  in  Chambers. — Were  it  not  for  the  replevin 
order  issued  herein,  under  which  the  apples  were  taken 
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out  of  the  defendant’s  possession,  T think  there  would  have 
been  very  little  question  as  to  his  being  entitled  to  the 
interpleader  order,  but  as  unliquidated  damages  are  asked 
against  him,  the  action  should  proceed. 

Then,  should  Johnston  be  added  as  a defendant  or  only 
notified  as  a third  party  ? 

Rule  824  provides  for  the  addition  of  a party  “ whose 
presence  before  the  Court  may  be  necessary  in  order  to 
enable  the  Court  effectually  and  completely  to  adjudicate 
upon  and  settle  all  the  questions  involved  in  the  action.” 

Rule  1147,  dealing  with  interpleader  matters,  provides 
that  “ if  the  claimants  appear  on  the  motion,  the  Court 
or  a Judge  may  order  either  that  any  claimant  be  made  a 
defendant  in  an^^  action  already  commenced  in  respect  of 
the  subject-matter  in  dispute,  in  lieu  of  or  in  addition  to 
the  applicant,  or,”  etc. 

As  to  the  addition  of  a part3^  defendant  claiming  goods 
which  have  been  replevied,  I would  refer  to  the  judgment 
of  Mr.  Justice  Cassoday  of  the  Supreme  Court  of  Wisconsin, 
in  Carney  v.  Gleissner,  22  N.  W.  Repr.  735.  1 think  it  is 

applicable  to  the  present  case.  There  the  husband  and 
wife  each  claimed  to  be  the  absolute  owner  and  entitled 
to  the  immediate  possession  of  the  property  replevied. 
The  husband  brought  the  action  against  the  person  having 
the  actual  possession  of  the  goods.  The  Court  there  held 
that  the  determination  of  the  issue  in  favour  of  the 
plaintiff,  without  making  the  wife  a party,  would  simply 
deprive  the  wife  of  the  possession  held  for  her  by  the 
defendant  without  a hearing,  and  without  settling  the 
real  controversy  as  to  the  absolute  ownership  and  ultimate 
right  to  the  possession  and  the  learned  Judge  in  pro- 
ceeding said  ; “ But,  under  the  issue  stated,  we  do  not  think 
the  Court  could  determine  the  controversy  between  the 
plaintiff  and  the  defendant  alone,  without  prejudice  to  the 
rights  of  the  wife,  nor  by  saving  her  rights  within  the 
meaning  of  that  section.  On  the  contrary,  we  must  hold, 
for  the  reasons  already  stated,  that,  within  the  meaning  of 
that  section  ” (section  2610,  Revised  Statutes  of  Wisconsin), 
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“ ‘ a complete  determination  of  the  controversy  cannot  be 
had  without  the  presence  of  the  wife.’  * * * The 

plain  purpose  of  these  provisions  of  the  section  is  to 
secure  a complete  determination  of  the  controversy,  and  at 
the  same  time  prevent  any  determination  prejudicial  to 
the  rights  of  any  one  not  a party  to  the  action,  or  when 
such  person  has  such  an  interest  in  the  subject-matter  of 
the  controversy  that  his  presence  as  a party  is  essential  to 
the  due  protection  of  such  interest.” 

In  Dix  V.  Great  Western  R.  W.  Co.,  34  W.  R.  712,  an 
action  for  specific  performance  of  a covenant,  and  damages, 
it  appeared  that  by  an  indenture  certain  pieces  of  land 
belonging  to  the  plaintiff,  to  Owen,  and  to  Jallion,  respec- 
tively, were  conveyed  to  the  defendant  company,  who 
covenanted  with  each  separately  that  they  would  make  a 
road  between  certain  points  on  the  land  bought,  and  would 
allow  the  plaintiff,  Owen,  and  Jallion  to  use  the  road.  The 
defendants  sought  to  join  Owen  and  Jallion  as  defendants ; 
and  for  the  plaintiff  it  was  contended  that  the  plaintiff 
and  the  defendant  company  were  the  onl}^  parties  to  the 
covenant  upon  which  the  action  was  founded,  and  that 
other  covenants  entered  into  by  the  company  did  not  con- 
cern the  plaintiff.  Kay,  J.,  said  : The  Court,  under  Order 
16,  Rule  11  ” (Ontario  Rule  324)  ‘‘has  a wide  discretion  in 
cases  like  the  present,  and  I have  to  consider  here  whether 
I should  use  that  discretion  in  the  sense  of  ordering  these 
two  covenantees  to  be  added  as  parties  to  this  action.  They 
might  entertain  different  views  from  the  plaintiff  as  to  the 
line  of  road.  Again,  part  of  the  covenant  is  that  the  com- 
pany will  allow  all  the  covenantees,  their  heirs,  tenants, 
and  assigns,  to  use  the  road.  Consequently,  it  becomes 
impossible  for  the  Court  ‘effectually  and  completely  to 
adjudicate  upon  and  settle  all  the  questions  involved  in  the 
cause  or  matter  without  the  presence  of’  all  the  covenan- 
tees. They  will  be  necessary  parties  in  fact  if  it  becomes 
necessary  to  specify  in  the  order  how  and  where  the  road 
is  to  be  made,  which  will  have  to  be  done  if  this  action  is 
successful,  which  I must  assume  to  be  possible.  I accede  to 
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the  present  application,  but  I shall  reserve  the  costs  of  it. 
The  order  should  be  prefaced  with  the  statement  that  it  was 
made  on  the  application  of  the  defendant  company.” 

In  Kitching  v.  Hicks,  9 P.  P.  518,  I had  occasion  to 
consider  the  question  of  adding  parties  defendants,  and 
referred  to  the  cases  relied  upon  by  the  plaintiff’s  counsel 
here.  I added  the  parties  as  defendants  there. 

In  Hewitt  y.  Heise,  11  P.  P.  47,  relied  upon  for  the  plain- 
tiff, the  party  sought  to  be  added  made  no  claim,  nor  did 
the  plaintiff  claim  anything  from  him.  He  indemnified 
the  defendant,  who  chose  to  take  that  course  instead  of 
interpleading.  The  present  case  is  different ; it  is  like  the 
American  case  I have  referred  to.  The  party  sought  to  be 
added  claims  the  apples ; and,  in  order  that  his  rights  may 
not  be  prejudicially  affected,  he  should  be  made  a party  to 
enable  him  to  protect  his  interests.  The  order  will  go 
adding  him  as  a defendant  in  the  terms  of  the  order  made 
by  Mr.  Justice  Kay  in  Dix  v.  Great  Western  R.  W.  Go.,  34 
W.  P.  712. 

The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  argued  before  Pose,  J.,  in  Chambers,  on  the  14th 
June,  1893,  by  the  same  counsel. 

Judgment  was  delivered  on  the  27th  June,  1893. 

Pose,  J. — I do  not  see  what  necessity  there  was  for 
joining  Johnston  as  a defendant.  Fredericks  does  not 
require  his  presence  to  have  the  issue  between  him  and  the 
plaintiff  decided.  That  issue  is  as  to  the  plaintiff’s  right 
to  possession  of  the  apples  as  against  the  defendant.  The 
defendant  can  shew  that  the  apples  were  not  in  his  pos- 
session at  the  time  of  the  demand,  but  were  in  the  posses- 
sion of  Johnston,  or  he  may  set  up  and  defend  the  right 
of  possession  under  Johnston,  if  it  existed.  And  all  this 
he  may  do  without  Johnston  being  a party  to  the  record. 
Therefore,  as  it  seems  to  me,  the  non-joinder  of  Johnston 
would  not  prevent  the  Court  dealing  “ with  the  matter  in 
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controversy  — see  Rule  324 — or  determining  the  question 
in  the  action  ” — see  Rule  328.  Wilson  v.  Balcarres,  [1893] 
1 Q.  B.  422,  may  be  referred  to. 

If  the  defendant  desire  Johnston  to  be  bound  by  the 
judgment  to  be  given  in  this  action,  he  may  give 
notice  under  Rule  330,  and  may  have  an  order  for  such 
purpose. 

The  costs  as  of  a motion  under  Rule  330  will  be  reserved 
to  be  disposed  of  on  motion  for  judgment  after  the  trial 
or  other  disposition  of  the  matter.  As  to  such  costs  and 
the  considerations  governing  them,  see  Tomlinson  v. 
Northern  R.  W.  Go.,  11  P.  R.  526. 

Subject  to  such  disposition  of  costs,  the  defendant  must 
pay  the  costs  of  the  motion  below  and  of  this  appeal ; 
the  plaintiff’s  costs  to  be  to  him  in  the  cause  in  any  event, 
and  Johnston’s  to  be  paid  forthwith  on  taxation. 
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Ferguson  et  al.  v.  The  Provincial  Provident 
Institution. 

Discovery — Production  of  Documents — Life  Insurance  A'pplications — 
Untrue  Statements — Materiality — 55  Vic.  ch.  39,  sec.  33  (0.) 

It  is  provided  by  sub- sec.  2 of  sec.  33  of  the  Insurance  Corporations  Act, 
55  Vic.  ch.  39  (O.),  that  no  untrue  statement  in  an  application  for 
insurance  shall  vitiate  the  contract  unless  material  thereto ; and  by 
sub-sec.  3 that  the  question  of  materiality  is  for  the  jury,  or,  if  there 
is  no  jury,  for  the  Court. 

W here,  therefore,  a benevolent  and  provident  institution  refused  to  recog- 
nize a certificate  of  membership  issued  to  the  plaintiff,  under  which  he 
was  entitled  to  certain  insurance  benefits,  on  the  ground  that  he  had 
untruly  stated  in  the  application  that  he  was  not,  and  never  had  been, 
subject  to  asthma,  in  an  action  to  have  it  declared  that  the  contract 
was  a subsisting  contract,  production  by  the  defendants  was  ordered  of 
all  applications  and  medical  examinations  in  which  the  answer  as  to 
asthma  had  been  in  the  affirmative  and  upon  which  certificates  had 
issued. 

[June  24,  1893 — The  Common  Pleas  Division.^ 

This  was  a motion  by  the  plaintiffs  by  way  of  appeal 
from  an  order  of  Galt,  C.  J.,  dismissing  an  appeal  of  the 
plaintiffs  from  an  order  of  one  of  the  local  Judges  at  St. 
Thomas,  refusing  to  order  the  defendants  to  produce  for 
the  plaintiffs’  inspection  the  medical  examination  and 
application  made  to  them  by  any  person,  and  upon 
which  a beneficiary  certificate  of  membership  had  issued, 
during  the  past  three  years,  so  that  the  plaintiffs  might  be 
able  to  ascertain  how  the  applicants  answered  the  question 
therein  contained,  whether  they  had  or  had  had  asthma. 

On  the  23rd  April,  1892,  a certificate  of  membership 
was  issued  by  the  defendants’  company,  incorporated  for 
‘‘benevolent  and  provident  purposes,”  to  the  plaintiff* 
Robert  Ferguson,  whereby,  in  consideration  of  certain  pay- 
ments then  made  by  the  plaintiff  Robert  Ferguson,  and 
in  consideration  of  the  further  payments  to  be  made  by 
him  to  the  defendants,  as  the  same  might  be  demanded, 
the  plaintiff  Robert  Ferguson  was  constituted  a member 
for  life  of  the  defendant  institution,  and  entitled  under 
the  defendants’  covenant,  on  his  becoming  permanently 
disabled,  to  be  paid  the  sum  of  $1,000.  There  was  a 
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further  covenant  in  the  contract  whereby  the  defendants 
promised,  within  ninety  days  of  the  proof  of  the  death 
of  the  said  Robert  Ferguson,  to  pay  to  the  plaintiff  Annie 
Ferguson  the  sum  of  S2,000. 

Robert  Ferguson  duly  paid  all  the  payments  demanded 
of  him  by  the  defendants’  institution  up  to  the  29th  July^ 
1892,  on  which  day  the  company  notified  him  that  they 
did  not  recognize  him  as  a member  of  their  institution, 
and  that  in  case  of  his  death  they  would  not  recognize 
any  claim  under  the  policy  or  certificate  issued  to  him. 

The  ground  on  which  the  defendants  refused  to  recog- 
nize the  plaintiff  Robert  Ferguson  as  a member  was  that 
he  untruly  stated,  in  answer  to  question  thirty-two  of  the 
application,  that  he  had  not  then,  and  never  had,  asthma, 
whereas  he  was  then  subject  to  it. 

The  action  was  to  have  it  declared  that  the  certificate  of 
membership  was  a subsisting  contract  between  the  parties. 

In  the  medical  examination  and  application  for  member- 
ship the  applicant  was  asked:  ‘‘Have  you  now  or  have  you 
ever  had  any  of  the  following  complaints  or  diseases  ?” 
The  32nd  was  as  to  asthma,  to  which  the  applicant,  Robert 
Ferguson,  replied  “ No.”  At  the  foot  of  the  application 
and  medical  examination  was  a declaration  signed  by  the 
applicant,  in  which  he  declared  that  he  had  given  true  an- 
swers to  all  the  questions  put  to  him ; and  also  further 
covenanted,  declared,  and  agreed  that  all  the  agreements, 
covenants,  statements,  and  answers  contained  in  his  appli- 
cation for  the  said  certificate  and  the  said  medical  exami- 
nation for  membership  should,  together,  be  the  basis  and 
form  part  of  the  contract  beween  him  and  the  defendants, 
which  statements  and  answei’s  he  thereby  warranted  to 
be  complete  and  true ; and  further,  that  any  certificate 
which  might  be  issued  upon  his  said  application  and  medi- 
cal examination  by  the  defendants  would  be  accepted 
upon  the  express  condition  that  if  any  of  the  statements 
and  answers  therein  were  materially  untrue,  the  said  cer- 
tificate should  be  null  and  void. 
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The  appeal  was  argued  on  the  19th  May,  1893,  before  a 
Divisional  Court  composed  of  Rose  and  MacMahon,  JJ. 

James  A.  McLean,  for  the  plaintiffs.  The  plaintiffs  are 
entitled  to  the  production  asked  for.  The  2nd  sub-sec.  of 
sec.  33  of  the  Insurance  Corporations  Act,  1892,  55  Vic. 
ch.  39  (0.),  provides  that  no  untrue  statement  shall 
vitiate  the  policy  unless  such  statement  is  material  to 
the  contract ; and  by  sub-sec.  3,  the  question  of  materiality 
is  a question  of  fact  for  the  jury,  or  for  the  Court,  if  there 
be  no  jury.  It  is  therefore  essential  that  the  plaintiffs 
should  be  in  a position  to  shew,  if  such  be  the  fact,  that  in 
other  policies  the  defendants  have  not  treated  the  answer 
as  material:  Cameron  v.  Cameron,  10  P.  R.  522;  Compag- 
nie  Financier e et  Commerciale  du  Pacifique  v.  Peruvian 
Guano  Co,,  11  Q.  B.  D.  55.  The  plaintiffs  are  willing  to 
accept  the  affidavit  of  one  of  the  officers  that  he  has 
examined  the  applications,  and  that  the  answers  to  the 
questions  are  in  the  negative,  or  if  otherwise,  then  giving 
the  answers,  and  the  numbers  of  the  applications. 

Colin  Macdougall,  Q.  C.,  for  the  defendants.  The  policy 
and  application  in  this  case  contain  the  whole  contract,  and 
other  policies  and  applications  cannot  be  looked  at  to  affect 
the  one  in  question  here.  To  comply  with  the  plaintiffs 
demand  would  be  to  expose  the  whole  of  the  defendants’ 
business,  and  at  the  same  time  impose  on  their  officers  a 
very  heavy  burden,  as  there  are  over  5,000  applications 
which  would  require  to  be  examined.  The  application 
should  therefore  be  refused : Bewiche  v.  Graham,  7 Q.  B.  D. 
400  ; Kearsley  v.  Philips,  10  Q.  B.  D.  36. 

On  the  24th  June,  1893,  the  judgment  of  the  Court  was 
delivered  by 

MacMahon,  J. — By  the  Insurance  Corporations  Act,  55 
Vic.  ch.  39,  sec.  33,  sub-sec.  2,  (0.),  (which  applies  to  benevo- 
lent and  provident  societies)  ‘‘No  contract  of  insurance  made 
or  renewed  * ^ shall  contain,  or  have  indorsed  upon 

it,  or  be  made  subject  to  any  term,  condition,  stipulation, 
warranty  or  proviso,  providing  that  such  contract  shall 
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be  avoided  by  reason  of  any  statement  in  the  application 
therefor,  or  the  inducing  the  entering  into  of  the  contract 
by  the  corporation,  unless  such  term,  condition,  stipulation, 
warranty  or  proviso  is  limited  to  cases  in  which  such 
statement  is  material  to  the  contract,”  etc.  And  by  sub- 
sec. 3,  The  question  of  materiality  in  any  contract  of 
insurance  whatsoever  shall  be  a question  of  fact  for  the 
jury,  or  for  the  Court  if  there  be  no  jury ; and  no  admis- 
sion, term,  condition,  stipulation,  warranty  or  proviso  to 
the  contrary,  contained  in  the  application  or  proposal  for 
insurance,  or  in  the  instrument  of  contract,  or  in  any 
agreement  or  document  relating  thereto,  shall  have  any 
force  or  validity.” 

Production  or  inspection  is  desired  for  the  purpose  of 
shewing  that  certificates  of  membership  were  issued  to 
persons  who  were  afflicted  with  asthma,  thus  furnishing 
evidence  that  the  defendant  institution  did  not  regard 
asthma  as  being  a disease  material  to  the  risk. 

The  question  of  materiality,  even  in  cases  where  there 
is  a warranty,  or  a condition  precedent  even,  is  by  the  sta- 
tute made  one  of  fact  for  the  jury,  so  that  if  there  were 
any  acceptances  by  the  defendants  of  such  risks,  it  would 
be  evidence  which  the  plaintiffs  have  a right  to  have  sub- 
mitted to  the  jury  on  the  question  of  materiality. 

The  defendants  object  to  produce  the  applications  for 
membership,  (a)  because  the  plaintiffs  are  not  entitled  to 
have  the  applications  and  medical  examinations  of  all  the 
members  of  the  defendant  institution  produced,  because 
that  would  expose  the  defendants’  business  and  might 
prove  disastrous  to  the  company ; and  (6)  because,  there 
being  over  5,000  applications  upon  which  certificates  of 
membership  have  issued  during  the  three  years  for  which 
production  is  asked,  it  would  be  difficult  and  troublesome, 
and  involve  such  an  expenditure  of  time  and  labour  to 
examine  the  applications  to  discover  which,  if  any,  of  the 
applicants  admitted  that  they  had  been  afflicted  with 
asthma,  that  the  defendants  should  not  be  compelled,  under 
such  circumstances,  to  make  the  production  demanded. 
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Lord  Chancellor  Hatherley  said  in  Moore  v.  Graven, 
L.  R.  7 Ch.  94i,  96,  note : “ Where  the  nature  of  the 
discovery  required  is  such  that  the  giving  of  it  may  be 
prejudicial  to  the  defendant,  the  Court  takes  into  consider- 
ation the  special  circumstances  of  the  case,  and  whilst,  on 
the  one  hand,  it  takes  care  that  the  plaintiff  obtains  all 
the  discovery  which  can  be  of  use  to  him,  on  the  other 
it  is  bound  to  protect  the  defendant  against  undue  inquisi- 
tion into  his  affairs.’’ 

Whatever  documents  are  in  possession  of  the  defendants, 
material  or  ^relevant  to  the  question  in  dispute  in  the 
action,  and  which  are  not  protected,  the  plaintiffs  are  enti- 
tled to  have  produced  : Bustros  v.  White,  1 Q.  B.  1).  423  ; 
Gompagnie  Financier e et  Gomraerciale  du  Facijique  v. 
Peruvian  Guano  Co.,  11  Q.  B.  D.  55  ; Cameron  v. 
Cameron,  10  P.  R.  522. 

The  plaintiffs  could  not  demand  inspection  of  the  appli- 
cations and  medical  examinations  not  material  or  relevant ; 
and  only  those  applications  and  medical  examinations 
would  be  relevant  to  which  the  answer  to  question  number 
thirty-two,  as  to  asthma,  had  been  in  the  affirmative,  and 
in  which  cases  the  defendant  institution  had  issued  certifi- 
cates. All  the  defendants  would  require  to  do  would  be  to 
seal  up  the  applications  and  examinations  which  do  not 
relate  to  the  case  of  the  plaintiffs,  and  which  did  not  im- 
peach the  case  of  the  defendants,  and  refer  to  them  by  an 
appropriate  mark,  claiming  privilege  therefor,  and  pro- 
ducing and  submitting  for  inspection  the  applications  and 
medical  examinations,  if  any,  in  which  the  answer  to 
question  thirty-two  is  in  the  affirmative,  and  upon  which 
certificates  of  membership  have  issued  : Bewicke  v.  Graham, 
7 Q.  B.  D.  400  ; Kearsley  v.  Philips,  10  Q.  B.  D.  86. 

There  can  be  no  great  difficulty,  nor  can  it  require  much 
time,  to  go  through  the  medical  examinations,  as  all  the 
eye  is  required  to  catch  is  the  thirty-second  question,  and 
if  the  answer  thereto  is  in  the  negative,  no  further  search 
is  required.  It  is  only  where  the  question  is  answered  in 
the  affirmative  that  any  investigation  is  required  to  see  in 
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such  case  if  a certificate  has  been  issued  to  the  applicant. 

The  defendants  are  entitled  to  a reasonable  time  in 
which  to  file  their  aflridavit  on  production  according  to 
the  number  of  the  documents  required  to  be  examined  be- 
fore production  can  be  properly  made : Whyte  v.  Ahrens, 
32  W.  R.  311. 

The  plaintiffs’  solicitors  expressed  their  willingness  to 
accept  an  affidavit  from  either  the  president,  vice-presi- 
dent, trustee,  treasurer,  medical  director,  secretary,  or 
solicitor  of  the  defendant  institution,  who  has  personally 
examined  these  applications  and  medical  examinations, 
and  swears  that  in  no  case  is  the  answer  to  the  question  as 
to  whether  the  applicant  has  or  had  asthma  answered  in 
any  way  but  in  the  negative  ; or,  if  answered  in  any  way 
but  the  negative,  and  a policy  has  issued,  giving  the 
answer  and  number  of  the  policy. 

The  plaintifis  are  entitled  to  the  production  to  the  ex- 
tent already  indicated,  or,  in  the  alternative,  as  set  out  in 
the  offer  of  the  plaintiffs’  solicitor  above  mentioned.  The 
defendants  to  have  until  the  30th*July  in  which  to  make 
production. 

The  appeal  from  the  order  of  Sir  Thomas  Galt  dismiss- 
ing the  appeal  from  the  local  Judge  at  St.  Thomas  is 
allowed,  but  limited  as  above  stated.  The  costs  will  be 
costs  in  the  cause. 
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County  of  Wentworth  et  al.  v.  Smith  et  al. 

Attachment  of  Debts — Rule  935 — Garnishee  within  Ontario  — Banking 
Cor'porations — Head  Office — Branches. 

Canadian  banking  corporations  authorized  by  parliament  to  do  business 
in  Ontario,  although  having  their  head  offices  in  another  province,  are 
to  be  deemed  resident  “within  Ontario”  within  the  meaning  of  Rule 
935,  and  moneys  deposited  with  them  at  branches  within  Ontario  may 
be  attached  in  their  hands  as  debts  due  to  the  depositors. 

[September  12,  1893. — Boyd,  C.] 

An  appeal  by  the  corporation  of  the  township  of  Ancas- 
ter,  one  of  the  plaintiffs,  from  two  orders  made  by  the 
local  Master  at  Hamilton  attaching  moneys  of  the  township 
corporation  deposited  in  the  Merchants’  Bank  of  Canada 
and  the  Molsons  Bank  to  answer  the  judgment  recovered 
by  the  defendant  Smith  for  costs  against  the  township 
corporation. 

The  two  banking  corporations  were  named  as  garnishees, 
and  the  moneys  in  question  were  attached  as  debts  due  to 
the  township  corporation,  the  judgment  debtors. 

The  question  raised  by  the  appeal  was  whether  the  two 
banks  were  ‘‘  within  Ontario  ” as  required  by  Rule  935,  the 
head  offices  of  both  banks  being  in  the  Province  of  Quebec, 
and  the  moneys  in  question  being  deposited  in  branches  or 
agencies  of  the  banks  in  the  Province  of  Ontario,  wherein 
they  were  legally  empowered  to  do  business. 

The  appeals  were  argued  before  Boyd,  C.,  in  Chambers, 
on  the  11th  September,  1893. 

Bain,  Q.  C.,  for  the  appellants,  relied  on  Canada  Cotton 
Co.  V.  Parmalee,  13  P.  R.  308. 

Bruce,  Q.  C.,  for  the  defendant  Smith. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  first  provision  as  to  the  attachment  of 
debts  provided  that  the  third  person  indebted  to  the  judg- 
ment debtor  should  be  within  the  jurisdiction,  and  in  the 
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present  Rule  935  it  is  thus  expressed,  “ and  is  within 
Ontario,”  which  means  the  same  thing  as  the  expression 
in  the  Common  Law  Procedure  Act,  1859,  sec.  288. 

The  question  now  arises  as  to  two  banks  having  head 
offices  in  Montreal,  the  Merchants’  Bank  and  Molsons  Bank  ; 
against  these  corporations  attaching  orders  have  issued, 
and  the  judgment  debtors  move  against  the  orders  for 
want  of  jurisdiction.  For  purposes  of  service  and  of  juris- 
diction it  is  said  in  Haggin  v.  Gomptoir  D'Escompte  de 
Paris,  23  Q.  B.  D.  at  p.  522,  by  Cotton,  L.  J. : “ When  the 
foreign  corporation  is  substantially  carrying  on  their  busi- 
ness at  an  office  in  this  country,  it  must  be  considered  as 
resident  here.”  He  says  again  : “ When  a foreign  corpora- 
tion, established  by  foreign  law,  sets  up  an  office  in  Eng- 
land and  carries  on  one  of  the  principal  parts  of  its  business 
here,  it  ought  to  be  considered  as  resident  in  England,  and 
be  treated  as  if  it  were  established  by  English  law.  In  m}^ 
opinion  that  is  the  law,  independently  of  all  decisions:’* 
p.  522. 

In  Newby  v.  Vo7i  Oppen,  L.  R.  7 Q.  B.  293,  it  is  held  that 
when  a foreign  corporation  sets  up  a branch  business  in 
another  country,  it  does  for  many  purposes  reside  both  in 
its  own  and  in  the  other  country,  and  in  such  case  there 
may  be  two  domiciles  and  a double  sort  of  jurisdiction. 

These  considerations  appear  to  me  to  apply  to  the  present 
case,  where  the  general  business  of  the  banks  is  carried 
on  in  the  Ontario  agencies  subject  only  to  local  circum- 
scription. These  banks  are  Canadian  banks  authorized  by 
Parliament  to  do  business  in  Ontario,  and  are,  I think,  to  be 
deemed  potentially  and  actually  resident  within  the  juris- 
diction of  Ontario  for  the  purposes  of  law,  as  well  as  the 
transaction  of  business  : 53  V^ic.  ch.  3.1,  sec.  64,  et  seq.,  (H.). 
See  Irwin  v.  Bank  of  Montreal,  38  U.  C.  R.  375,  393. 

I would,  therefore,  affiian  the  order  and  dismiss  the 
appeal. 
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Good  v.  Delap  et  al. 

Security  for  Costs — Plaintiff  Leaving  Jurisdiction  to  Avoid  Arrest. 

Where  the  plaintiff  after  the  commencement  of  the  action  left  the  province, 

to  escape  arrest  under  orders  of  committal  for  contempt  of  Court  in 

other  actions,  he  was  ordered  to  give  security  for  costs. 

[September  20,  1893. — The  Master  in  Chamhers.l 

Motion  by  the  defendants  for  an  order  for  security  for 
costs. 

The  plaintiff  was  resident  in  Ontario  at  the  commence- 
ment of  this  action,  but  after  it  had  been  begun  he  left  the 
province  in  order  to  escape  arrest  under  some  two  or  three 
orders  issued  by  the  High  Court  of  Justice  in  other  actions 
directing  his  committal  to  gaol  for  contempt  of  Court. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  19th  September,  1893. 

Bristol,  for  the  defendants,  contended  that  under  the 
circumstances  the  plaintiff  was  to  be  regarded  as  resident 
out  of  the  jurisdiction. 

G.  G.  Mills,  for  the  plaintiff,  contended  that  the  plaintiff 
was  still  a resident  of  Ontario. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — Under  the  cases  of  Barrett 
V.  Power,  9 Ex.  338  ; Rogers  v.  Banger,  4 Dowl  P.  C.  411 ; 
Harvey  v.  Jacob,  1 B,  & Aid.  159  ; and  Beilaz  v.  Hanson, 
5 Ves.  261, 1 am  of  opinion  that  the  defendants  are  entitled 
to  the  order  asked  for. 
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Miles  v.  Brown  et  al. 

Costs — Executors — Mortgage  Action — Personal  Order. 

Where  an  action  to  enforce  a mortgage  by  foreclosure  is  brought  against 
the  executors  of  a deceased  mortgagor,  and  an  order  for  payment  of  the 
mortgage  debt  is,  in  addition,  asked  against  the  executors,  and  judg- 
ment is  entered  for  default  of  appearance,  only  the  additional  costs 
occasioned  by  the  latter  claim  should  be  taxed  against  the  executors 
personally. 

[September  21,  1893. — The  Master  in  Ghamhers.'] 

This  action  was  brought  upon  a mortgage,  for  foreclo- 
sure, etc.  The  mortgagor  being  dead,  the  action  was 
brought  against  his  executors.  The  plaintiff  entered  judg- 
ment upon  praecipe,  in  default  of  defence,  for  foreclosure 
and  immediate  payment  by  the  defendants,  as  executors, 
of  the  amount  due  on  the  mortgage,  and  issued  writs  of 
execution  against  the  defendants  for  such  amount,  payable 
out  of  the  estate  of  the  deceased  mortgagor,  and  for  costs 
of  the  action,  payable  by  the  defendants  personally. 

The  defendants  moved  to  set  aside  the  writs  of  execu- 
tion, on  the  ground  that  they  were  irregular  in  making 
the  defendants  personally  liable  for  costs. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  20th  September,  1893. 

T.  W.  Howard,  for  the  defendants. 

Boland,  for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — The  difficulty  has  arisen 
through  the  addition  of  the  common  law  action  on  the 
covenant,  to  the  Chancery  foreclosure  suit.  In  an  action 
on  the  covenant  at  common  law  against  executors,  the 
usual  judgment  on  default  of  appearance  or  defence  was 
that  the  costs  were  to  be  paid  by  the  executors  personally, 
in  case  they  could  not  be  made  out  of  the  testator’s  estate. 

I am  of  opinion  that  where  the  remedy  on  the  covenant 
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is  merely  additional  to  the  foreclosure  proceedings,  only 
the  additional  costs  occasioned  by  adding  this  remedy 
should  be  taxable  against  the  executors  personally.  That 
has  not  been  done  in  this  case.  The  writs  of  execution 
will  be  amended  accordingly,  if  the  defendants  do  not 
desire  to  defend  the  action.  If  they  desire  to  defend  the 
action,  they  will  be  at  liberty  to  do  so  upon  payment  of 
the  costs  of  entering  judgment  and  issuing  execution. 


Barry  v.  Hartley  et  al. 

Costs—  Taxation — Discontinuance — Rule  641- 

Where  the  plain tiJBf  serves  a notice  of  discontinuance  under  Rule  641,  the 
defendant  is  entitled  to  a reasonable  time  within  which  to  apply  for  an 
appointment  to  tax  his  costs,  and  until  after  the  lapse  of  that  time  an 
appointment  will  not  be  granted  to  the  plaintiff,  even  where  he  is  en- 
titled upon  the  final  taxation  to  tax  interlocutory  costs  which  may 
exceed  the  defendant’s  general  costs. 

Under  Rule  641  it  is  not  necessary  for  the  plaintiff  to  ascertain  the 
amount  of  the  defendant’s  costs  and  pay  them  to  make  the  notice  of 
discontinuance  effectual. 

[September  25,  1893 — Rose,  J.] 

Appeal  by  the  plaintiff  from  an  order  of  Mr.  Cart- 
wright, official  referee,  sitting  for  the  Master  in  Chambers, 
setting  aside  a notice  of  taxation  of  costs  served  by  the 
plaintiff. 

Under  an  interlocutory  order  made  in  the  action  the 
plaintiff  was  entitled  against  the  defendants  to  certain 
costs  in  the  cause  in  any  event. 

The  plaintiff  thereafter  served  upon  the  defendants  a 
notice  of  discontinuance  of  the  action  and  at  the  same  time 
a notice  of  taxation  of  the  plaintiff’s  interlocutory  costs  and 
the  defendants’  costs  of  the  action  before  the  local  regi- 
strar at  Guelph,  in  whose  office  the  proceedings  were 
taken. 

The  defendants  wished  to  have  the  costs  taxed  at 
Toronto,  and  therefore  moved  to  set  aside  the  notice  of 
taxation.  The  referee  set  it  aside  with  costs. 
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Rule  641  provides  that  “ the  plaintiff  may  * * by 

notice  in  writiug  * * wholly  discontinue  his  action  * 
and  a defendant  shall  be  entitled  to  the  costs  of  the  action^ 
if  wholly  discontinued  against  him  * * Such  costs  may 
be  taxed  upon  production  of  the  notice  so  served  without 
any  order  * * 

The  appeal  was  argued  before  Rose,  J.,  in  Chambers,  on 
the  23rd  September,  1893. 

George  Ross,  for  the  plaintiff. 

G.  G.  Mills,  for  the  defendants,  contended  that  as  soon 
as  the  notice  of  discontinuance  was  filed  and  served  they 
became  entitled  to  the  general  costs  of  the  action  and  to 
take  out  an  appointment  for  taxation  thereof,  upon  the 
return  of  which  the  plaintiff  could  bring  in  his  bill  of 
interlocutory  costs. 

Judgment  was  delivered  on  the  25th  September,  1893. 

Rose,  J. — There  is  no  rule  in  express  terms  governing 
the  question  here  raised,  but,  upon  conferring  with  Mr.  Thom, 
I learn  that  during  his  experience  as  a taxing  officer,  it  has 
been  the  established  practice  to  allow  a party  in  the  position 
of  the  defendant  a reasonable  time  within  which  to  apply 
for  an  appointment  to  tax  before  granting  an  appointment 
to  the  opposite  party.  This  seems  to  me  to  be  a convenient 
rule.  The  costs  allowed  to  the  plaintiff  on  the  application 
to  set  aside  the  judgment  against  the  defendants,  were,  I 
assume,  in  the  cause  to  the  plaintiff  in  any  event — that 
means,  I take  it,  that  upon  the  final  taxation  such  costs 
are  to  be  taxed.  Apart  from  the  accident  that  possibly  the 
plaintiff's  interlocutory  costs  may  exceed  the  defendants' 
costs  of  the  cause,  the  plaintiff  shews  no  right  to  a 
separate  taxation,  but  should  await  the  final  taxation  and 
then  carry  his  bill  into  the  taxing  office.  If,  after  a 
reasonable  time,  the  defendant  neglects  or  refuses  to  take 
out  an  appointment  to  tax  his  bill,  it  seems  reasonable 
that  an  appointment  should  be  given  to  the  plaintiff,  but 
only  after  such  reasonable  time. 


378 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


I have  on  this  appeal  to  consider  only  the  propriety  of 
the  order  appealed  from  by  the  plaintiff,  and  I agree  that 
it  was  not  reasonable  for  the  plaintiff  to  take  out  the  ap- 
pointment and  serve  it  with  the  notice  of  discontinuance. 
As  I read  Rule  641,  it  was  not  necessary  for  the  plaintiff  to 
ascertain  the  amount  of  the  defendants’  costs  and  pay  them 
to  make  the  notice  of  discontinuance  effective.  The 
notice,  when  served,  brought  the  action  to  an  end.  All 
that  remained  to  be  done  was  for  the  bills  of  costs  to  be 
taxed,  and  judgment  might  then  be  signed  for  costs  and 
costs  only.  Under  the  Rule  the  defendant  is  given  a 
right  to  take  in  his  bill  and  have  it  taxed,  and  I do  not 
feel  disposed  to  interfere  with  the  established  practice 
giving  him  a reasonable  time  to  do  so. 

I think  the  order  for  costs  should  not  have  been  to 
require  payment  forthwith,  but  that  the  defendant  should 
be  permitted  to  add  to  his  general  costs  the  costs  of  the 
motion  and  of  this  appeal,  i.  e.,  should  have  them  in  the 
cause  in  any  event.  With  this  variation,  the  appeal  is 
dismissed. 
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Carter  v.  Clarkson  et  al. 


Parties — Misjoinder — Demurrer — Mortgage.  A ction — Heirs-at-law  of 
Deceased  Mortgagor. 

Since  the  Judicature  Act  the  proceeding  by  demurrer  for  misjoinder  of 
parties  is  no  longer  available. 

WerdermoMY.  Socidte  Gdnerale  D’ Electricitd,  19  Ch.  D.  246,  followed. 

In  an  action  upon  a mortgage  for  foreclosure,  immediate  payment,  and 
immediate  possession,  the  plaintiff  joined  as  defendants  the  heirs-at-law 
of  the  deceased  mortgagor  (who  died  after  the  Devolution  of  Estates 
Act)  with  the  administrator  of  the  real  and  personal  estate.  One  of 
the  heirs-at-law  demurred  to  the  statement  of  claim,  on  the  grounds 
that  the  administrator  represented  the  estate  in  all  regards,  that  the 
heirs-at-law  were  not  bound  by  any  covenants  of  the  deceased,  and  that 
no  relief  was  claimed  or  could  be  granted  against  them  : — 

Held,  that  the  demurrer  was  in  effect  one  for  misjoinder  of  parties,  and 
that  the  proper  remedy  was  a motion  under  Rule  324  (a)  to  strike  out 
the  name  of  the  demurring  defendant. 

[September  28,  1893 — Galt,  C.  J.] 

The  statement  of  claim  alleged  that  under  a mort- 
gage made  by  the  late  Joseph  William  Phillips,  and 
an  assignment  thereof,  the  plaintiff  became  the  mortgagee 
of  certain  lands ; that  Joseph  William  Phillips,  while  still 
the  owner  of  the  equity  of  redemption,  died  (since  the 
Devolution  of  Estates  Act),  leaving  the  defendants  Emma 
E.  Bingham,  Jessie  L.  Tinning,  and  George  L.  Phillips,  his 
only  heir  and  heiresses-at-law  him  surviving  ; that  letters 
of  administration  of  the  real  and  personal  estate  of  Joseph 
W^illiam  Phillips  had  been  granted  to  the  defendant 
Clarkson  ; that  the  mortgage  had  become  in  default,  and 
a large  amount  was  due  to  the  plaintiff  for  principal  and 
interest.  The  plaintiff  claimed  : (1)  payment  of  principal, 
interest,  and  costs,  and,  in  default,  that  the  equity  of 
redemption  should  be  foreclosed;  (2)  judgment  against  the 
defendant  Clarkson  as  administrator  for  the  amount  owing ; 
(3)  that  all  proper  directions  should  be  given  and  accounts 
taken ; (4)  immediate  possession ; (5)  further  and  other 
relief. 

The  defendant  Emma  E.  Bingham  demurred  to  the 
statement  of  claim,  on  the  ground  that  the  defendant 
Clarkson,  being  administrator  of  the  real  and  personal 
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estate  of  the  deceased,  represented  his  estate,  both  real 
and  personal,  in  all  regards  ; and  further,  that  she  was  in 
no  wise  bound  by  any  covenants  of  the  deceased  ; and 
further,  that  no  relief  was  claimed  against  her,  and  no 
relief  could  be  granted. 

The  demurrer  was  argued  before  Galt,  C.  J.,  in  Court, 
on  the  26th  September,  1893. 

W.  R.  Riddell,  for  the  demurring  defendant. 

W.  D.  Gwynne,  for  the  plaintiff,  objected  that  it  was  not 
a case  for  demurrer,  but  for  a motion  to  strike  out  the 
name  of  the  demurring  defendant  for  misjoinder. 

Judgment  was  delivered  on  the  28th  September,  1893. 

Galt,  C.  J.-— This  was  a demurrer  on  behalf  of  one  of 
the  defendants,  on  the  ground  that  she  is  improperly  sued. 
The  only  question  before  me  on  this  demurrer  is  as  to  the 
proper  mode  of  procedure ; the  plaintiff  contending  that 
the  course  to  be  pursued  by  the  defendant  is  by  motion 
under  Rule  324  (n).* 

It  was  unanimouvsly  decided  by  the  Court  of  Appeal  in 
Werderman  v.  Soci4te  Generate  U Electricite,  19  Ch.  D. 
246,  that  since  the  Judicature  Act  [the  Rule  in  England, 
Order  16,  Rule  13,  is  the  same  as  Rule  324  (a)],  “ the  pro- 
ceeding by  demurrer  is  no  longer  available.”  It  is  true 
that  in  that  case  the  demurrer  was  for  want  of  parties  ; in 
the  present  it  is  for  unnecessary  joinder  of  the  defendant ; 
but  the  Rule  applies,  not  only  to  the  non-joinder,  but  to 
the  improper  joinder,  of  a party  as  defendant. 


* 324.  No  action  shall  be  defeated  by  reason  of  the  misjoinder  of 
parties,  and  the  Court  may  in  every  action  deal  with  the  matter  in  con- 
troversy so  far  as  regards  the  rights  and  interests  of  the  parties  actually 
before  it. 

(a)  The  Court  or  a Judge  may,  at  any  stage  of  the  proceedings,  either 
upon  or  without  the  application  of  either  party,  and  upon  such  terms  as 
may  * * be  just,  order  that  the  name  of  any  party,  whether  as  plain- 

tifif  or  defendant,  improperly  joined,  be  struck  out,  and  that  the  name 
of  any  party  who  ought  to  have  been  joined  * * be  added. 
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This  demurrer,  therefore,  is  overruled,  but  without  pre- 
judice to  any  application  which  the  defendant  may  make 
under  Rule  324. 

If  the  plaintiff  consents  to  withdraw  the  action  as 
against  this  defendant,  I follow  the  judgment  of  the 
Chancellor  in  Young  v.  Robertson,  2 0.  R.  434,  and  allow 
the  record  to  be  amended  as  to  parties  on  payment  of  $5 
costs,  which  may  be  set  off  against  the  costs  of  the  de- 
murrer. 

Demurrer  overruled. 


Sears  v.  Meyers. 

Heath  v.  Meyers. 

Writ  of  Summons — Service  out  of  Jurisdiction — Rude  271 — Objection  to 
Allowance  of  Service — Waiver — Appearance — Order  for  Security  for 
Costs — Opposing  Motion  Jor  Judgment — Decision  of  Court  of  Co-ordi- 
nate Jurisdiction. 

A defendant  by  entering  an  appearance  in  an  action  submits  himself  to 
the  jurisdiction  of  the  Court,  and  waives  his  right  to  move  against  an 
order  permitting  service  of  the  writ  of  summons  to  be  made  upon  him 
out  of  the  jurisdiction. 

But  where  a defendant  does  not  really  intend  to  waive  his  objection  to 
the  jurisdiction,  he  does  not,  by  obtaining  an  order  for  security  for 
costs  and  opposing  a motion  for  speedy  judgment,  estop  himself  from 
so  moving. 

A Court  is  not  bound  by  the  decision  of  a Court  of  co-ordinate  jurisdiction, 
where  the  matter  is  one  of  jurisdiction  and  involving  the  settling  of  a 
new  practice. 

The  plaintiff,  a foreigner,  sued  the  defendant,  also  a foreigner,  upon  a 
foreign  judgment,  and,  alleging  that  the  defendant  was  the  owner  of 
lands  in  Ontario,  also  claimed  relief  by  way  of  equitable  execution 
against  such  lands  and  an  interim  injunction  restraining  the  defendant 
from  dealing  therewith  : — 

Held,  by  the  Master  in  Chambers,  not  a case  in  which  service  of  the  writ 
of  summons  out  of  the  jurisdiction  could  be  allowed  under  any  of  the 
provisions  of  Rule  271. 

[April  20,  1893 — The  Master  in  Cliambers.'\ 
[May  I and  6,  1893— i?osc,  J.] 

[May  25,  1893 — The  Common  Pleas  Division.'] 
[September  9,  1893 — The  Chancery  Division.] 

Motions  by  the  defendant  for  an  order  in  each  case 
setting  aside  an  ex  f)arte  order  permitting  the  issue  of  a 
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writ  of  summons  for  service  out  of  the  jurisdiction,  and 
also  the  service  of  notice  of  the  writ  of  summons  and 
service  of  the  statement  of  claim  in  each  action,  on  the 
ground  that  the  causes  of  action  as  disclosed  in  the  state- 
ments of  claim  did  not  come  within  Rule  271. 

The  statements  of  claim  set  forth  that  the  respective 
plaintiffs  carried  on  business  in  the  city  of  Chicago,  in  the 
United  States  of  America,  where  also  the  defendant 
resided  ; that  the  plaintiffs  recovered  judgments  in  a 
United  States  Court  against  the  defendant  and  his  part- 
ner, one  George  S.  Barry,  for  the  amounts  set  forth  on 
certain  promissory  notes  payable  one  day  after  date ; that 
the  defendant  and  his  co-partner  appeared  in  that  Court 
by  an  attorney,  who  was  duly  authorized  by  power  of 
attorney,  and  consented  to  judgment  on  behalf  of  the  de- 
fendant and  Barry  ; that  execution  was  duly  issued  out  of 
that  Court  against  the  lands  and  goods  of  the  defendant 
and  Barry  to  the  proper  sheriff,  and  was  returned  unsatis- 
fied on  the  14th  February,  1893;  that  the  amounts  of  the 
judgments  were  still  wholly  due  and  unpaid;  and  that  the 
defendant  was  the  owner,  subject  to  a mortgage  of  $900, 
of  certain  lands  in  the  city  of  Toronto,  within  the  juris- 
diction of  this  Court.  The  plaintiffs  therefore  claimed : 
(1)  that  the  defendant  might  be  ordered  to  pay  the  amount 
of  the  judgments  and  costs ; (2)  relief  by  way  of  imme- 
diate equitable  execution  against  the  lands  in  Toronto, 
and  the  appointment  of  a receiver  to  collect  the  rents  and 
profits  and  sell  or  otherwise  dispose  thereof  ; (3)  an  injunc- 
tion until  the  trial  or  other  disposition  of  this  action  to 
restrain  the  defendant,  or  his  agents,  from  selling,  incum- 
bering, disposing  of,  or  dealing  with  the  lands  in  Toronto. 

Before  making  the  present  motions,  the  defendant  had 
in  both  cases  issued  a prcBcipe  order  for  security  for  costs, 
and  appeared  by  counsel  in  Court  to  oppose  a motion  for 
speedy  judgment  under  Rule  744 ; and  in  the  Sears  case  the 
defendant  had  also  entered  an  appearance,  the  Registrar 
of  the  Division  in  which  that  action  was  begun  having 
refused  to  issue  the  order  for  security  for  costs  until  the 
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defendant  had  first  entered  an  appearance  to  the  action, 
and  the  defendant  having  entered  the  appearance  under 
this  compulsion. 

The  motions  were  argued  before  the  Master  in  Cham- 
bers on  the  18th  April,  1893. 

H,  M.  Mowat,  for  the  defendant. 

W.  C.  McCarthy,  for  the  plaintiffs,  contended  that  the 
defendant  by  issuing  the  order  for  security  for  costs, 
appearing  on  the  motion  for  judgment,  and  entering  the 
appearance,  had  waived  his  right  to  dispute  the  jurisdic- 
tion. 

Judgment  was  delivered  on  the  20th  April,  1893. 

The  Master  in  Chambers,  after  stating  the  facts  as 
above,  and  referring  to  and  quoting  from  the  cases  of 
L'Honeux  v.  Hong  Kong,  etc.,  Corporation,  33  Ch.  D.  44 G, 
and  Rein  v.  Stein,  92  L.  T.  Jour.  276,  proceeded  : 

But  only  irregularities  may  be  waived  ; a nullity  never 
can  be  w-aived  ; and  if  the  plaintiff’  has  no  power  given 
him  under  the  Buies  to  sue,  the  issue  of  the  writ  of  sum- 
mons and  all  subsequent  proceedings  must  be  treated  as 
nullities : see  Boyle  v.  Sacker,  39  Ch.  D.  249 ; Fuller  v. 
McLean,  8 P.  R.  549 ; and  cases  cited  there. 

The  parties  to  the  actions  all  reside  in  the  United  States 
and  are  foreigners,  and  the  judgment  of  the  foreign  Court 
has  no  force  as  such  in  this  Province.  It  is  contended  on 
behalf  of  the  plaintiff’s  that  service  of  the  notice  of  the  writ 
of  summons  herein  was  properly  permitted  under  Rule  271, 
sub-rules  {a),  (h),  or  (/),  which  are  as  follows  : “ Whenever 
{a)  the  whole  subject  matter  of  the  action  is  land  situate 
within  Ontario  (with  or  without  rents  or  profits) ; or  (5) 
any  act,  deed,  will,  contract,  obligation,  or  liability  affect- 
ing land  or  hereditaments  situate  within  Ontario  is  sought 
to  be  construed,  rectified,  set  aside,  or  enforced  in  the 
action  ; or  (/)  any  injunction  is  sought  as  to  anything  to 
be  done  within  Ontario,  or  any  nuisance  within  Ontario, 
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is  sought  to  be  prevented  or  removed,  whether  damages 
are  or  are  not  also  sought  in  respect  thereof.” 

It  is  to  my  mind  clear  that  the  action  does  not  come 
within  sub-rule  (a) ; the  whole  subject  matter  of  the  action 
is  not  land  ; what  I understand  by  the  word  “ land”  in  this 
connection  is  when  the  title  to  land  is  in  question,  the  gen- 
eral principle  being  that  all  questions  affecting  the  title  to 
real  property  are  properly  within  the  jurisdiction  of  the 
Courts  of  the  country  where  it  is  situate  : Ross  v.  Ross,  23 
O.  R 43.  It  is  equally  clear  that  it  does  not  come  within 
sub-rule  (b) : see  the  judgments  in  Agnew  v.  Usher,  14  Q. 
B.  D.  78,  referred  to  with  approval  in  Tassell  v.  H alien, 
[1892]!  Q.  B.  321. 

Then  as  to  the  third  sub-rule,  being  (/),  I have  much 
greater  difficulty  in  arriving  at  a conclusion  with  respect  to 
this  sub-rule  than  the  others ; but  I am  of  opinion  that  the 
action  does  not  come  within  it.  It  is  true  an  injunction  is 
sought,  but,  in  my  opinion,  the  action  must  be  to  prevent 
something  from  being  done  within  the  jurisdiction  or  to 
enable  the  removal  of  a nuisance  within  the  jurisdiction 
in  cases  in  wffiich,  if  the  defendant  had  been  within  the 
jurisdiction,  the  injunction  would  have  been  granted.  The 
fact  that  the  injunction  is  asked  against  the  defendant’s 
servants  and  agents  does  not  assist  the  plaintiffs  : Marshall 
V.  Marshall,  38  Ch.  D.  330.  Now,  assuming  the  defendant 
to  be  within  the  jurisdiction,  the  plaintiffs  could  not  succeed 
in  obtaining  an  injunction  against  the  defendant  in  an 
action  in  which  they  had  not  first  obtained  judgment: 
Campbell  v.  Campbell,  29  Gr.  252,  and  the  cases  there 
cited  ; also  Robinson  v.  Pickering,  16  Ch.  D.  660 ; Mills  v. 
Northern  Railway  Co.  of  Buenos  Ayres,  L.  R.  5 Ch.  621. 

For  these  reasons  I am  of  opinion  that  the  ex  parte 
orders  granted  the  plaintiffs  permitting  them  to  issue 
writs  of  summons  herein  for  service  out  of  the  jurisdiction, 
and  the  service  of  the  notices  of  the  writs  and  statements 
of  claim  and  all  subsequent  proceedings,  must  be  set  aside 
with  costs  to  the  defendant. 
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The  plaintiffs  appealed  from  this  decision,  and  their 
appeal  was  argued  by  the  same  counsel  before  Rose,  J.,  in 
Chambers,  on  the  29th  April,  1893. 

Judgment  in  Sears  v.  Meyers  was  delivered  on  the  1st 
May,  1893. 

Rose,  J. — When  the  defendant  entered  an  appearance 
he  waived  any  irregularities  in  the  writ,  copy,  and  service  ; 
nay,  even  the  total  want  of  a writ.  Moreover,  in  doing  so 
he  submitted  himself  to  the  ]urisdiction  of  the  Court  in 
which  he  appeared,  no  matter  where  the  cause  of  action 
arose : Harrison’s  C.  L.  P.  Act,  2nd  ed.,  p.  56,  note  I,  citing 
Forbes  v.  Smith,  10  Ex.  717,  also  Humble  v.  Bland,  6 T. 
R.  255. 

“An  appearance  entered  by  the  defendant  waives  all 
irregularities  in  the  process  and  even  the  total  want  of  it : ” 
Chitty’s  Archbold,  12th  ed.,  p.  218. 

The  defendant  chose  to  appear  to  obtain  an  order  for 
security  for  costs.  This  he  need  not  have  done.  Having 
done  this  for  his  own  benefit,  his  motion  to  set  aside  the 
service  should  have  been  dismissed ; no  allowance  was 
necessary.  The  case  of  Rein  v.  Stein,  [1893]  1 Q.  B. 
753,  is  not,  as  I read  the  report,  in  the  defendant’s 
favour.  The  judgment  there  by  both  the  Divisional  Court 
and  the  Court  of  Appeal  was  in  the  plaintiff’s  favour.  I 
do  not  understand  that  either  Court  considered  or  deter- 
mined the  question  of  waiver.  L’Honeux  v.  Hong  Kong, 
■etc..  Corporation,  33  Ch.  D.  466,  is  an  authority  for  the 
plaintiff 

The  appeal  must  be  allowed  with  costs  in  the  cause  to 
the  plaintiff  in  any  event  of  the  cause,  and  including  the 
eosts  of  the  motion  to  the  Master  in  Chambers. 

Judgment  was  delivered  in  Heath  v.  Meyers  on  the  6th 
May,  1893. 
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Rose,  J. — In  Sears  v.  Meyers  I held  that  by  the  entry 
of  an  appearance  prior  to  taking  out  an  order  for  security 
for  costs  the  defendant  had  submitted  himself  to  the  juris- 
diction. 

In  this  case  an  order  for  security  for  costs  was  also  taken 
out,  but  the  officer  did  not  require  an  appearance  to  be 
entered  prior  to  issuing  the  order,  and  no  appearance  was 
entered. 

But,  in  my  opinion,  the  defendant,  by  taking  out  an  order 
for  security  for  costs  of  his  defence,  waived  any  right  he 
had  to  move  to  set  aside  the  order  allowing  service,  and 
the  service  thereunder.  The  position  taken  by  the  defen- 
dant when  he  applied  for  such  order  was  in  effect  that  he 
was  called  upon  to  defend  an  action  in  this  Court ; that 
he  intended  to  defend ; and  in  so  defending  would  incur 
costs,  for  payment  of  which,  in  the  event  of  his  succeeding, 
he  desired  security  from  the  plaintiff.  The  effect,  of  the 
order  was  to  stay  proceedings  until  complied  with,  and, 
upon  failure  on  the  plaintiff’s  part  to  give  security,  the 
defendant  would  be  entitled  to  have  the  action  dismissed. 

An  application  during  such  stay  to  have  the  service  of 
the  writ  of  summons  and  statement  of  claim  set  aside 
seems  inconsistent. 

Then  if  the  plaintiff,  in  obedience  to  such  order,  go  to 
the  expense  and  trouble  of  giving  security  for  costs  on 
the  assumption  that  the  defendant  intended  to  defend,, 
could  the  defendant  be  heard  to  say  that  all  he,  the  defen- 
dant, had  done  was  illusory  ? 

Bacon,  V.-C.,  in  L'Honeux  v.  Hong  Kong,  etc.,  Corpora- 
tion, 33  Ch.  D.  446,  expressed  the  opinion  that  the  applica- 
tion for  security  for  costs  operated  as  a waiver  of  any 
objection  as  to  the  service  of  the  writ. 

As  I read  Boyle  v.  Sacker,  39  Ch.  D.  249 ; Fry  v.  Moore, 
23  Q.  B.  D.  398 ; In  re  Guy  v.  Grand  Trunk  R.  W.  Co.,  10 
R R.  372 ; and  the  cases  cited  in  Sears  v.  Meyers,  I think 
the  conclusion  I have  arrived  at  is  within  the  principle 
of  these  decisions. 

Appeal  allowed  on  same  terms  as  in  Sears  v.  Meyers. 
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In  Sears  v.  Meyers,  the  defendant  appealed  from  the 
order  and  decision  of  Rose,  J.,  to  the  Common  Pleas  Divi- 
sional Court,  and  his  appeal  was  argued  by  the  same 
counsel  before  Galt,  C.  J.,  and  MacMahon,  J.,  on  the  23rd 
May,  1893. 

Judgment  was  delivered  on  the  25th  May,  1893. 

MacMahon,  J. — The  appeal  must  be  dismissed.  The 
point  is  expressly  covered  by  the  cases  Forbes  v.  Smith,. 
10  Ex.  717,  and  LHoneux  v.  Hong  Kong,  etc.,  Corpora- 
tion, 33  Ch.  D.  446,  referred  to  in  the  judgment  of  my 
learned  brother  Rose. 

Galt,  C.  J.,  concurred. 

Appeal  dismissed  with  costs. 

In  Heath  v.  Meyers  the  defendant  appealed  from  tho 
order  and  decision  of  Rose,  J.,  to  the  Chancery  Divisional 
Court,  and  his  appeal  was  argued  by  the  same  counsel  before 
Boyd,  C.,  and  Ferguson,  J.,  on  the  9th  June,  1893. 

Judgment  was  delivered  on  the  9th  September,  1893. 

Boyd,  C. — In  Heivitson  v.  Fahre,  21  Q.  B.  D.  6,  the 
defendant  was  a foreigner  residing  in  France,  and  the  writ 
was  served  upon  him  abroad,  instead  of  notice  of  the  w'rit. 
Wills,  J.,  said  (p.  9):  “ Such  a service  is  no  service  at  all,  for 
it  is  forbidden  by  the  rules,  and  unless  some  act  amounting 
to  an  estoppel  has  been  done  by  the  defendant,  the  service  is 
wrong  and  wholly  void.  I do  not  say  what  might  have 
happened  if  the  defendant  had  appeared  to  the  writ ; he 
might  in  such  a ease  have  been  estopped,  as  by  so  doing  he 
would  have  induced  the  plaintiff  to  go  on  with  the  action  ; 
but  I am  disposed  to  say  that  unless  he  has  done  some- 
thing of  that  kind  the  defendant  may  come  at  any  time 
and  ask  to  have  the  writ  set  aside.” 
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The  question,  however,  here  is  whether  the  plaintiff  has  a 
cause  of  action  within  the  jurisdiction,  and  it  is  not  dis- 
puted that  the  proper  forum  of  litigation  in  this  case  is  not 
Ontario  but  one  of  the  United  States.  Then  does  the  action 
of  the  defendant  in  obtaining  an  order  for  security  for 
costs  estop  him  from  moving  against  the  order  (now  seen 
to  be  improperly  obtained)  permitting  service  of  the  writ 
to  be  made  on  him  out  of  the  jurisdiction  ? No  case  goes 
as  far  as  this,  and  I think  the  practice  should  not  be 
stretched  to  prevent  the  Court  from  dealing  with  the 
actualities  of  the  case. 

In  White  V.  Macgregor,  46  J.  P.  775,  noted  in  Mew’s 
Fisher’s  Digest,  vol.  V.,  p.  1670  (1756-1883),  it  was  held 
that  entering  an  appearance  was  no  estoppel  when  con- 
temporaneously an  application  was  made  to  set  aside  the 
writ  and  service. 

The  order  to  get  security  was  in  this  case  prompted 
by  the  motion  made  for  speedy  judgment,  and  it  was 
followed  by  the  application  to  set  aside  the  ex  parte 
order  permitting  service,  which  was  in  the  first  instance 
successful,  but  w^hich  was  reversed  by  Kose,  J.,  on  the 
ground  that  the  order  for  security  was  an  attornment 
to  the  jurisdiction.  Had  the  matter  been  a question  of 
mere  irregularity,  I should  have  agreed  with  the  holding, 
but  not  so  when  it  is  a grave  question,  one  affecting  the 
jurisdiction  of  the  Court  to  entertain  the  action  at  all. 
There  is  no  intention  to  be  gathered  from  the  course  of 
the  defendant  that  he  meant  to  waive  his  right  to  object 
to  the  jurisdiction,  and  that  he  was  willing  to  have  the 
litigation  proceed  in  this  forum : see  Mayer  v.  Claretie, 
7 Times  L.  R.  40,  as  approved  of  in  Firth  v.  Palmer,  41 
W.  R.  493,  now  reported  in  [1893]  1 Q.  B.  768,  sah  nom. 
Firth  V.  Be  Las  Rivas. 

This  case  is  distinguishable  from  Sears  v.  Meyers,  in  the 
Common  Pleas  Division,  where  there  was  an  appearance 
entered  and  also  an  order  for  security  obtained  by  the 
defendant ; but  if  that  case  were  on  all  fours  with  this,  we 
are  not  bound  by  it  when  the  matter  is  one  of  jurisdiction 
and  involving  the  settling  of  a new  practice. 
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I would  discharge  the  order  allowing  service  with  costs 
to  the  defendant,  and  direct  any  money  in  Court  for  secu- 
rity to  be  returned  to  the  plaintiff. 

Ferguson,  J. — The  plaintiff  and  the  defendant  both 
reside  out  of  the  jurisdiction.  The  cause  or  alleged  cause 
of  action  also  arose  out  of  the  jurisdiction.  It  is  the  case 
of  a foreigner  who  says  he  obtained  a judgment  against 
another  foreigner  in  Chicago,  in  the  United  States,  seeking 
to  obtain  another  judgment  in  Ontario  upon  that  foreign 
judgment  as  his  cause  of  action,  both  parties  being  resident 
abroad  when  that  judgment  was  obtained,  and  being  still 
so  resident. 

Rule  271  seems  to  contain  the  present  practice  as  to 
service  out  of  Ontario,  and  it  had  to  be  admitted  that  this 
case  does  not  fall  under  that  Rule. 

The  case  Re  Eager,  22  Ch.  D.  86,  decides  that  the  old 
practice  for  service  out  of  the  jurisdiction  was  then  no 
longer  in  force  in  England,  and  that  no  leave  to  serve  a 
defendant  out  of  the  jurisdiction  could  be  given  except  in 
cases  specified  in  the  Order  then  in  force,  which  was  Order 
11,  Rule  1.  In  giving  judgment  Sir  George  Jessel,  M.R., 
said : “ The  new  rule  is  exhaustive ; the  old  practice  is  no 
longer  applicable.  This  case  is  admitted  not  to  be  within 
the  rule,  therefore  we  cannot  order  service.  The  applica- 
tion must  be  refused;”  and  in  this  Cotton,  L.J.,  concurred. 

Our  Rule  271  seems  also  to  have  been  intended  to  be 
exhaustive,  and  I think  it  is  so,  and  that  in  this  case  no 
order  for  service  out  of  the  jurisdiction  could  properly  have 
been  made. 

It  would  seem  to  follow  from  this  that  there  was  no 
cause  of  action  existing  in  this  country  over  which  the 
Court  could  have  jurisdiction,  and  for  this  reason,  if  none 
other  existed,  the  Court  had  no  jurisdiction.  So  far  then 
the  Master  was  perfectly  right  in  setting  aside  the  order 
obtained  ex  parte  as  having  been  improvidently  pronounced 
and  issued. 

The  defendant  did  not  enter  an  appearance  to  the  action. 
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But  he  did  two  things  which  it  is  contended  operated  as 
a waiver  of  his  objection  to  the  jurisdiction  of  the  Court. 
One  of  these  was  his  opposing  a motion  on  the  part  of  the 
plaintiff  for  speedy  judgment  in  the  action,  and  the  other 
was  obtaining  a prcecipe  order  for  security  for  costs. 

The  defendant,  as  it  appears  to  me,  did  not  at  any  time 
really  intend  to  waive  his  objection  to  the  jurisdiction. 

The  obtaining  of  the  order  for  security  for  costs  was 
immediately  followed  by  an  application  to  set  aside  the 
order  allowing  service  on  the  defendant;  and  1 think 
the  case  Hewitson  v.  Fahre,  21  Q.  B.  D.  6,  referred  to 
in  the  judgment  of  the  Chancellor,  shews  that  this  applica- 
tion was  a proper  one  to  be  made  by  the  defendant,  and 
that  not  only  the  order  but  the  service  of  the  writ  and  all 
subsequent  proceedings  could  properly  be  set  aside  upon 
such  an  application. 

The  present  case  is,  as  I think,  a stronger  case  against 
the  plaintiff  than  Hewitson  v.  Fahre,  and  in  that  case 
Wills,  J.  said  the  service  was  no  service  at  all,  and  that 
unless  some  act  amounting  to  an  estoppel  had  been  done 
by  the  defendant,  the  service  was  wrong  and  wholly  void. 
The  same  Judge  said,  “ I do  not  say  what  might  have  hap- 
pened if  the  defendant  had  appeared  to  the  writ ; he  might 
in  such  a case  have  been  estopped,  as  by  so  doing  he  would 
have  induced  the  plaintiff  to  go  on  with  the  action.”  This 
seems  to  me  to  mark  a distinction  existing  between  the 
present  case  and  the  case  ^ears  v.  Meyers,  decided  by  the 
Common  Pleas  Division,  for  there  there  was  an  appearance 
to  the  writ,  but  here  there  was  not. 

As  to  the  defendant  opposing  the  motion  for  speedy 
judgment,  unless  there  is  authority  on  the  precise  point,  I 
could  never  arrive  at  the  conclusion  that  this  act  was  one 
that  could  operate  as  a waiver  of  any  objection  to  the 
jurisdiction  or  service  of  the  writ.  Such  authority  was 
not  referred  to,  and  I have  not  found  any.  The  very 
ground  of  the  opposition  to  the  motion  would  probably 
be  his  objection  to  the  jurisdiction.  See  Firth  v.  De  Las 
Rivas,  [1893]  1 Q.  B.  768, 
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I cannot  but  think  it  too  much  to  expect  any  man  to 
stand  quietly  by  and  allow  judgment  and  execution  to  go 
against  him  wrongly,  lest  he  should,  by  merely  opposing 
the  motion  for  the  speedy  judgment,  be  held  to  have 
waived  his  objections  to  the  jurisdiction  of  the  Court  about 
to  pronounce  such  judgment. 

As  to  obtaining  the  order  for  security  for  costs,  this  was 
no  doubt  prompted  by  the  motion  for  speedy  judgment, 
and  there  would  be,  apart  from  any  intention  on  the  part 
of  the  defendant  to  proceed  with  the  litigation  in  this 
country,  which  had  been  commenced  by  the  plaintiff,  to  the 
end  of  the  action,  certain  costs  to  which  the  defendant 
would  necessarily  be  put  in  his  motion  to  set  aside  the 
service  of  the  writ,  etc.,  and  in  opposing  the  motion  for 
the  speedy  judgment  sought  by  the  plaintiff,  to  which  in 
the  mind  of  the  defendant  his  act  in  obtaining  the  order 
for  security  would  be  referable.  I cannot  see  that  either 
of  these  acts  of  the  defendant  can  be  considered  an  estop- 
pel, when  it  is  borne  in  mind  that  a motion  to  set  aside  the 
service  of  the  writ  and  the  plaintiff’s  proceedings  was  con- 
templated by  the  defendant. 

Unless  bound  by  authority  precisely  in  point  so  to  do, 
I should  not  arrive  at  the  conclusion  that  there  was  such 
an  estoppel,  or  that  by  these  acts  there  was  anything  in 
the  nature  of  a waiver  by  the  defendant,  and  no  such 
authority  was  cited.  I may  add  that  I do  not  think  it  a 
case  in  which  the  Court  should  endeavour  to  stretch  or 
enlarge  practice  to  aid  the  plaintiff,  who  was,  as  I think, 
manifestly  wrong  in  his  proceedings,  the  subject  being  the 
serious  one  of  the  jurisdiction  of  the  Court. 

I agree  in  the  conclusions  stated  in  the  Chancellor’s 
judgment. 
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Ford  et  al.  v.  Mason. 

Solicitor's  Lien — Change  of  Solicitors — Fund  in  Court — Priorities. 

In  an  action  for  an  account  against  a trustee,  the  plaintiffs  changed  their 
solicitor  during  the  course  of  the  action.  Before  the  change  the  first 
solicitor  obtained  a judgment  of  reference,  and,  on  the  defendant’s 
consent,  an  order  for  payment  into  Court  by  the  defendant  of  $250, 
which  he  paid  in,  after  the  change,  subject  to  further  order  and  to  a 
claim  for  commission.  Nothing  was  done  by  the  second  solicitor  to 
procure  the  payment  in.  The  second  solicitor  then  conducted  the  refer- 
ence and  brought  the  action  to  an  end,  with  the  result  that  the  $250 
was  freed  from  all  claims  for  commission  and  left  absolutely  as  money 
recovered  for  the  plaintiffs  : — 

Held,  'per  Boyd,  C.,  in  Chambers,  that  the  fund  in  Court  had  been  di- 
rectly “ created  ” by  the  exertions  of  the  first  solicitor,  and  that  he  had 
a first  charge  upon  it  for  his  costs. 

Upon  appeal  to  a Divisional  Court : — 

Held,  per  Ferguson  and  Meredith,  JJ.,  that  the  general  rule  is  that  the 
solicitor  who  conducts  the  action  to  a successful  termination  is  entitled 
to  be  paid  first. 

But,  per  Ferguson,  J.  , that  the  $250  should  be  considered  as  paid  in 
immediately  upon  the  order  being  made ; and  the  general  rule  does  not 
apply  to  a case  like  this,  where  the  first  solicitor  has  virtually  preserved 
and  recovered  a fund  l3y  his  exertions,  and  has  not  abandoned  his 
right  to  a lien,  or  been  paid. 

Per  Meredith,  J.  , that  the  fund  was  not  ‘ ‘ created  ” by  the  first  solicitor ; 
and  there  was  nothing  in  the  circumstances  to  take  this  case  out  of  the 
general  rule. 

GormacJc  v.  Beisly,  3 DeG.  & J.  157,  and  Re  Knight,  [1892]  2 Ch.  368, 
discussed. 

[April  26,  l^n.—Boyd,  C.] 

[September  16,  1893. — The  Chancery  Divisional 


Motion  by  the  plaintiffs  to  vacate  a stop  order  obtained 
by  Mr.  H.  H.  Kobertson,  the  original  solicitor  for  the 
plaintiffs  in  this  action,  upon  a fund  in  Court,  upon 
which  Mr.  Robertson  asserted  a lien  as  solicitor  for  the 
plaintiffs,  and  for  payment  out  of  the  fund  to  the  plain- 
tiffs ; and  cross-motion  on  behalf  of  Mr.  Robertson  for 
payment  out  of  the  fund  of  his  costs  of  prosecuting  the 
action  (to  be  taxed). 

During  the  progress  of  the  action  the  plaintiffs  had 
changed  their  solicitor. 

The  facts  appear  in  the  judgments. 

The  motions  were  argued  before  Boyd,  C.,  in  Chambers, 
on  the  24th  April,  1893. 
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G.  W.  Kerr,  for  the  plaintiffs. 

Douglas  Armour,  for  Mr.  Robertson. 

Judgment  was  delivered  on  the  26th  April,  1893. 

Boyd,  C. — This  is  a question  between  solicitors  as  to 
their  liens  for  costs  on  the  proceeds  of  the  litigation.  The 
action  was  for  an  account  against  a trustee,  brought  by 
three  plaintiffs.  The  first  solicitor  obtained  a judgment 
referring  the  matter  to  the  Master,  in  May,  1890,  and 
accounts  were  brought  in  shewing  a balance  in  hand  of 
over  $800,  upon  which,  however,  the  defendant  made  a 
claim  for  commission. 

Two  of  the  plaintiffs  on  24th  July,  1890,  obtained  an 
order  changing  their  solicitor.  The  first  solicitor,  acting 
for  the  third  plaintiff,  obtained  an  order  for  the  pay- 
ment into  Court  of  $250  by  the  defendant  on  the  9th 
September,  1890,  which  was  paid  in  pursuant  to  this  order 
on  17th  September,  subject  to  the  claim  for  commission. 

On  the  13th  September  an  order  was  obtained  by  the 
third  plaintiff  changing  his  solicitor  and  appointing  the 
then  solicitor  of  his  two  co-plaintiffs. 

The  action  w'as  afterwards  prosecuted  in  the  Master’s 
office,  and  a report  made  finding  that  the  defendant  owed 
the  estate  over  $400 ; but,  upon  appeal  and  cross-appeal, 
the  whole  was  compromised  by  an  arrangement  that  each 
party  should  pay  his  own  costs,  and  that  the  defendant 
should  pay  (with  what  was  in  Court),  enough  to  make  up 
$800  for  the  benefit  of  the  plaintiffs.  The  result  of  the 
litigation  then  was  to  clear  the  $250  first  paid  into  Court 
from  all  claims  for  commission,  and  to  leave  it  absolutely 
money  recovered  for  the  plaintiffs. 

In  cases  of  this  kind,  where  the  fund  is  in  Court,  the 
general  rule  is  that  it  will  be  dealt  with  according  to 
equity  and  good  conscience.  It  cannot  be  said,  however, 
to  be  as  yet  satisfactorily  determined  how  this  rule  is 
worked  out  where  two  or  more  solicitors,  succeeding  each 
other,  contribute  to  the  recovery  of  that  which  is  the 
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subject-matter  of  litigation.  Cormach  v.  Beisly,  3 DeG. 
& J.  157,  162,  has  been  read  as  indicating  a clear  rule 
that  the  one  who  is  actually  the  solicitor  at  the  time 
the  fund  is  recovered,  has  the  first  lien  on  it  for  his 
costs  of  the  action : see  per  Kay,  J.,  in  Re  Wadsworthy 
34  Gh.  D.  at  p.  158 ; whereas  Lord  Romilly  limits  the 
expressions  of  Lord  Hatherley  (then  Vice-Chancellor 
Page  Wood),  to  the  particular  circumstances  of  the  case 
itself — being  one  in  which  the  former  solicitor  had  dis- 
charged himself,  and  so  had  abandoned  his  lien ; and  in 
Re  Audley  Hcdl  Co.,  L.  K 6 Eq.  at  p.  247,  he  thought  costs 
should  be  ^ari  passw. 

The  rule  deduced  by  Mr.  Justice  Kay  from  Cormach  v. 
Beisly,  though  properly  applicable  here,  was  pushed  to  an 
extreme  by  Kekewich,  J.,  in  Re  Knight,  [1892]  2 Ch. 
368,  a case  in  which  I venture  to  think  the  several  funds 
in  Court,  acquired  at  different  times,  were  not  dealt  with 
ex  cequo  et  hono,  but  according  to  an  unwarrantable  appli- 
cation of  the  language  of  Wood,  V.-C. 

In  the  present  case  the  sum  of  $250  was  brought  into 
Court  and  made  subject  to  the  rights  of  the  parties  by  the 
exertions  of  the  first  solicitor.  That  was  substantially  a 
sum  preserved  and  recovered  within  the  meaning  of  Clover 
V.  Adams,  6 Q.  B.  D.  622,  and,  Moxon  v.  Sheppard,  24 
Q.  B.  D.  627  ; and,  as  the  solicitor  did  not  discharge  him- 
self, and  was  in  fact  discharged  without  cause  by  the  clients, 
so  far  as  appears,  he  is,  in  my  judgment,  entitled  to  a lien 
thereon,  and  to  have  his  costs  incurred  up  to  that  date 
paid  out  of  this  fund,  after  taxation,  in  priority  to  the  suc- 
ceeding solicitor.  To  this  he  should  be  allowed  to  add  the 
costs  of  this  application  and  of  the  motion  to  discharge 
the  stop  order  obtained  by  him. 

I refer  also  to  the  cases  cited  in  Clark  v.  Eccles,  3 Ch. 
Chamb.  R.  324,  and  Yemen  v.  Johnston,  11  P.  R.  231. 

I proceed  upon  this  principle,  that  where  a fund  has 
been  directly  created  ” by  the  exertions  of  a solicitor,  at 
any  stage  in  the  cause,  his  costs  ought  to  be  the  first 
charge  upon  it. 
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The  plaintiffs  appealed  from  this  decision,  and  their 
appeal  was  argued  before  a Divisional  Court  composed  of 
Ferguson  and  Meredith,  JJ.,  on  the  7th  June,  1893. 

Kappele  and  Martin  Malone,  for  the  plaintiffs. 

Hoyles,  Q.  C.,  for  Mr.  E-obertson. 

Judgment  was  delivered  on  the  16th  September,  1893. 

Ferguson,  J. — Appeal  from  an  order  made  by  the 
Chancellor. 

I think  the  $250  paid  into  Court  on  the  17th  Septem- 
ber, 1890,  pursuant  to  the  order  obtained  by  Mr.  Eobert- 
son  on  the  9th  September,  1890,  should  be  considered 
as  substantially  a sum  of  money  preserved  and  recovered 
by  Mr.  Eobertson’s  exertions  as  solicitor.  Nothing  appears 
to  have  been  done  by  the  solicitor  who  succeeded  Mr, 
Eobertson  to  cause  or  procure  the  payment  into  Court  of 
this  m.oney,  and  I think  the  proper  view  is  that  it  should 
be  considered  as  paid  in  immediately  upon  the  order  being 
made  on  the  9th  September. 

The  argument  of  the  appeal  was  an  exhaustive  one.  I 
have  examined,  I think,  with  care,  all  the  authorities 
referred  to  by  counsel,  and  others  referred  to  in  these, 
amongst  which  is  the  case  Irving  v.  Viana,  2 Y.  & J.  70. 
I do  not  find  any  one  of  the  numerous  cases  like  the  pres- 
ent one,  where  the  earlier  solicitor  had  virtually  preserved 
and  recovered  a sum  of  money  by  his  exertions,  and  had 
not  in  any  way  yielded  up  or  abandoned  his  right  to  a 
lien  upon  the  fund  or  been  paid  or  satisfied. 

The  general  rule  relied  on  by  the  appellants’  counsel, 
that  the  solicitor  lastly  acting,  the  one  who  brings  or  con- 
ducts the  litigation  to  a termination,  and  is  the  solicitor  at 
the  time  the  litigation  bears  fruit  by  producing  a fund,  is 
entitled  to  priority  in  respect  to  his  lien,  over  former  soli- 
citors in  the  action,  seems  to  prevail  amongst  the  author- 
ities. Cormach  v.  Beisly,  3 DeG.  & J.  157,  is  the  authority 
often,  and,  I think,  most  frequently,  referred  to  on  the 
subject.  In  the  winding-up  case  Re  Audley  Hall  Co., 
53 — VOL.  XV.  o.  P.  R. 
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L.  R.  6 Eq.  at  p.  247,  Lord  Romilly,  M.  R.,  however, 
when  directing  that  the  assets  should  he  applied  in  pay- 
ment of  the  solicitor’s  costs  'pro  rata,  said : “ I do  not 
think  that  the  observations  in  Gormach  v.  Beisly  were 
intended  to  go  beyond  the  case  itself,  or  that  they  are 
inconsistent  with  this  view.”  The  general  rule,  however, 
does,  so  far  as  I can  see,  obtain,  but  I have  not  found  it 
applied  to  a case  such  as  the  present  case  is,  in  the  view 
that  I take  in  respect  of  the  $250,  and  I think  it  should 
not  be  applied  here. 

In  my  opinion,  the  order  appealed  from  should  be 
affirmed  with  costs. 

Meredith,  J. — The  rule  that  the  solicitor  who  conducts 
the  action  to  a successful  termination  is  ordinarily  entitled 
to  be  paid  first,  is  now  well  established — except  in  winding- 
up  proceedings  : see  Olarh  v.  Eccles,  3 Ch.  Chamb.  R.  324; 
In  re  Knight,  [1892]  2 Ch.  368  ; and  Leacock  v.  McLaren, 
13  C.  L.  T.  Occ.  N.  288  : and  there  is  nothing  in  the  cir- 
cumstances of  this  particular  case  to  take  it  out  of  that 
rule. 

It  is  true  that  the  immediate  order  under  which  $250, 
a portion  of  the  moneys  finally  agreed  upon  and  paid  by 
the  defendant  in  settlement  of  all  claims  against  him,  was 
paid  into  Court,  was  obtained  by  the  first  solicitor ; but 
that  order  in  no  way  determined  any  right  of  the  plaintiffs 
to  that  or  any  other  sum  of  money ; it  was  paid  in  subject 
to  the  further  order  of  the  Court,  and  subject  to  the  de- 
fendant’s claim  to  the  whole  of  it  “ for  commission  and 
otherwise,”  and  so  paid  in  upon  the  consent  of  the  defen- 
dant. There  is  nothing  to  indicate  that  anything  was 
gained  or  saved  by  such  payment,  or  that  without  such 
payment  any  part  of  the  plaintiffs’  claim  would  have  been 
jeopardized  ; and  the  money  was  not  actually  paid  in  until 
after  that  solicitor  had  altogether  ceased  to  act  for  any 
of  the  parties.  The  onerous  part  of  the  solicitor’s  work 
had  yet  to  be  performed ; it  was  a thing  admitted  and 
consented  to  that  the  sum  in  question  ought  to  be  paid  into 
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Court  to  abide  the  result  of  the  real  contest  between  the 
parties ; a contest  of  difficulty  and  length,  fought  out  in 
the  Master’s  office,  and  then  carried  into  Court  by  way  of 
appeal  from  the  Master’s  report;  and,  upon  the  argu- 
ment of  that  appeal,  settled  between  the  parties,  with  the 
assistance  of  the  Court.  There  seems  to  me  no  ground  for 
considering  that  the  fund  in  question  was  “ created”  by  the 
first  solicitor  ; the  order  obtained  would  have  been  in  vain 
but  for  the  subsequent  work. 

The  cases  relied  on  by  the  respondent  are  not  in  point. 
In  Clover  v.  Adams,  6 Q.  B.  D.  622,  it  was  decided  only 
that  the  first  solicitor  was  entitled,  as  against  his  client,  to 
a charging  order  upon  the  fund  in  Court ; indeed,  that 
case  throws  doubt  upon  the  claim  of  this  solicitor  to  any 
lien,  because  of  the  money  in  question  having  been  paid 
into  Court  after  he  was  discharged : see  per  Cave,  J.,  at 
pp.  624-625  ; and  see  Rhodes  v.  Sugden,  29  Ch.  D.  517,  and 
34  Ch.  D.  155  : and  Moxon  v.  Sheppard,  24  Q.  B.  D.  627,  is 
a case  of  the  same  character.  They  decide  nothing  as  to 
the  rights  between  several  successive  solicitors. 

Clark  V.  Eccles,  3 Ch.  Chamb.  B.  324,  is  more  in  point, 
and  it  supports  the  general  rule  and  gives  effect  to  it. 

We  have  not  to  decide  whether,  as  between  the  solicitor 
and  client  only,  the  solicitor  would  be  entitled — even  under 
the  Imperial  Act,  which  provides  for  the  giving  of  a 
charge  upon  property  “ recovered  or  preserved,”  but  which 
is  not  in  force  here  (a  circumstance  to  be  borne  in  mind  in 
dealing  with  the  late  English  cases : see  Canadian  Bank 
of  Commerce  v.  Crouch,  8 P.  B.  437) ; but  such  cases  as 
Westacott  v.  Bevan,  [1891]  1 Q.  B.  774,  and  Emden  v. 
Carte,  19  Ch.  D.  311,  would  seem  to  shew  that  he  would 
not. 

It  is  said  that  the  mere  order  for  payment  into  Court  is 
sufficient  to  create  a first  lien  on  moneys  paid  in  under  it 
after  the  solicitor’s  discharge ; if  that  be  so,  there  would  be 
few  administration  cases  in  which  the  first  solicitor  would 
not  have  such  a lien,  as  the  usual  form  of  administration 
orders  directs  payment  into  Court  of  all  balances  found 
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due  the  estate ; and  the  order  is  generally  one  of  the  first 
steps  in  such  very  frequent  matters. 

The  general  rule  may  not  work  out  complete  justice 
always  between  the  solicitors  ; it  may  be  that  a 'pari 
passu  payment  would,  in  some  cases,  be  fairer ; but  it  is 
the  rule,  and  we  ought  to  give  effect  to  it,  the  case  being 
fairly  within  it. 

I would  allow  the  appeal,  but  would  give  no  costs 
however  the  case  had  to  be  decided,  for  such  litigation 
ought  to  be  avoided,  and  should  not  be  encouraged.  The 
offer  made  during  the  argument  in  Mr.  Malone’s  behalf 
seemed  to  me  a reasonable  one,  having  regard  especially 
to  the  scope  allowed  the  litigious  by  way  of  appeals  in 
and  beyond  this  Court  though  the  subject-matter  of  the 
litigation  amount  to  only  $250. 


[On  the  27th  September,  1893,  the  plaintiffs  applied  to 
the  Court  of  Appeal  for  leave  to  appeal,  which  was 
refused  on  the  ground  of  the  smallness  of  the  amount 
involved  and  the  infrequency  of  cases  of  the  kind,  without 
expression  of  opinion  upon  any  of  the  questions  raised  in 
the  case.] 
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Ferguson  v.  County  of  Elgin. 

Contempt  of  Court — Disobeying  Injunction — Motion  to  Quash  Appeal. 

The  fact  that  a party  to  an  action  is  in  contempt  is  no  bar  to  his  proceed- 
ing with  the  action  in  the  ordinary  way  ; the  contempt  is  only  a bar  to 
his  asking  the  Court  for  an  indulgence. 

And  where  the  defendants  received  certain  moneys  in  disobedience  to  an 
interim  injunction,  which  was  made  perpetual  by  the  judgment  at  the 
trial,  a motion  by  the  plaintiff  to  quash  the  defendants’  appeal  from 
the  judgment  was  refused. 

[September  19,  1893. — Maclennan,  J.  A.] 

Motion  by  the  plaintiff,  the  respondent,  to  quash  the 
appeal  of  the  defendants  to  the  Court  of  Appeal  from  the 
judgment  in  favour  of  the  plaintiff  given  at  the  trial  of  an 
action  in  the  High  Court.  The  ground  of  the  motion  was 
that  the  defendants  were  in  contempt  in  disobeying  an 
injunction  order.  The  facts  are  stated  in  the  judgment. 

The  motion  was  argued  before  Maclennan,  J.  A.,  in 
Chambers,  on  the  12th  September,  1893. 

James  A.  McLean,  for  the  plaintiff. 

W.  H.  Blake,  for  the  defendants. 

Judgment  was  delivered  on  the  19th  September,  1893. 

Maclennan,  J.  A. — This  is  a motion  by  the  plaintiff  to 
quash  an  appeal  by  the  defendants,  on  the  ground  that  the 
latter  are  in  contempt  in  disobeying  an  injunction. 

The  action  is  against  a county  municipality  to  restrain 
them  from  paying  money  under  certain  by-laws,  and  from 
demanding  or  receiving  from  the  minor  municipalities  of 
the  county,  and  from  proceeding  to  levy  and  collect  from 
those  municipalities,  the  money  mentioned  in  the  by-laws. 
There  was  in  the  first  instance  an  ex  parte  injunction 
obtained,  which  was  afterwards  continued  to  the  hearing, 
and  at  the  hearing  it  was  made  perpetual.  The  minor 
municipalities  were  hot  parties  to  the  action,  and  it  seems 
they  collected  the  rates  imposed  by  the  by-laws,  and,  with- 
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out  any  demand  or  request  by  the  county  or  its  treasurer, 
paid  the  money  levied  over  to  him  with  the  other  county 
rates  of  the  year.  This  payment  was  made  and  received 
after  the  order  continuing  the  injunction  to  the  hearing, 
but  before  the  trial ; and  the  money  is  still  in  the  hands 
of  the  treasurer,  who  swears  he  has  no  intention  of  apply- 
ing it  in  disregard  of  the  injunction. 

It  is  the  appeal  from  the  judgment  at  the  hearing  which 
is  sought  to  be  quashed. 

Mr.  Blake,  in  opposing  the  motion,  urged  a number  of 
objections,  all  entitled  to  great  weight,  but  I do  not  think 
it  necessary  to  notice  any  but  one,  namely,  that  the  rule 
invoked  in  support  of  the  motion  is  inapplicable  to  any 
proceeding  to  be  relieved  from  an  adverse  order,  whether 
it  be  the  order  said  to  have  been  disobeyed  or  any  other. 

I think  the  effect  of  the  authorities  is  well  expressed  in 
Smith’s  Practice,  7th  ed.,  p.  243,  where  it  is  said  that  a per- 
son in  contempt  is  not  allowed  to  be  heard  until  he  has 
cleared  his  contempt,  “ except  to  resist  any  proceedings 
taken  against  him  in  the  cause,  or  for  the  purpose  of  prose- 
cuting his  cause.”  This  statement  of  the  practice  is,  I 
think,  well  supported  by  Futvoye  v.  Kennard,  2 Giff.  110, 
and  the  cases  cited  in  the  report  of  that  case. 

The  object  of  the  present  appeal  is  to  get  rid  of  the 
adverse  judgment  pronounced  at  the  hearing,  and  may, 
therefore,  be  said  to  be  a proceeding  to  be  relieved  of  the 
contempt ; but,  even  if  it  were  wholly  unconnected  with 
the  contempt,  the  authorities  shew  that,  inasmuch  as  it  is 
not  an  application  to  the  Court  for  an  indulgence,  the  con- 
tempt is  no  bar. 

The  motion  must  be  refused  with  costs. 
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Canadian  Bank  of  Commerce  v.  Tinning  et  al. 


Judgment — Effect  of — Creditors’  Action — Settlement. 

Before  judgment  in  an  action  by  a creditor,  on  behalf  of  himself  and  all 
other  creditors,  to  set  aside  a fraudulent  conveyance,  the  actual  plaintiff 
may  settle  the  action  on  any  terms  he  thinks  proper,  and  no  other 
creditor  can  complain  ; but  where  judgment  has  been  obtained  by  the 
plaintiff,  it  enures  to  the  benefit  of  all  creditors,  and  the  defendants 
cannot  get  rid  of  it  by  settling  with  the  actual  plaintiff  alone.  If  they 
do  so,  any  other  creditor  will  be  entitled  to  obtain  the  carriage  of  the 
judgment  and  to  enforce  it ; and  if,  upon  appeal  from  the  judgment, 
the  actual  plaintiff  refuses  to  support  it,  the  Court  will  give  the  other 
creditors  an  opportunity  of  doing  so  before  reversing  it. 

[October  11,  1893. — Maclennan,  J.  A.] 

This  was  an  ordinary  creditors’  action  to  set  aside  a 
fraudulent  conveyance,  and  it  was  expressed  to  be  by  the 
plaintiffs,  the  Canadian  Bank  of  Commerce,  suing  on  be- 
half of  themselves  and  all  other  creditors  of  the  defendant 
Thomas  Tinning. 

The  property  alleged  to  have  been  fraudulently  disposed 
of  consisted  of  two  sums  of  money  deposited  in  the  plain- 
tiffs’ bank,  namely,  $1,891  deposited  in  the  name  of  Frank 
Tiffin  Tinning,  deceased,  a son  of  the  debtor ; and  $3,221 
deposited  in  the  name  of  the  defendant  W.  K.  S.  Tinning, 
another  son  of  the  debtor.  The  allegation  was  that  the 
debtor  placed  these  sums  in  the  names  of  his  sons  to  de- 
fraud his  creditors.  The  defendants  in  the  action  were 
the  debtor,  Jessie  Louisa  Tinning,  widow  and  executrix  of 
the  deceased  son  Frank  Tiffin  Tinning,  W.  K.  S.  Tinning, 
and  the  debtor’s  wife,  Catherine  Tinning. 

The  action  was  tried  before  Armour,  C.  J.,  on  the  20th 
April,  1893,  when  he  directed  judgment  to  be  entered 
for  the  plaintiffs,  and  his  judgment  was  afterwards  affirmed 
with  a variation  by  the  Divisional  Court  of  the  Common 
Pleas  Division. 

As  varied  the  judgment  declared  both  sums  of  money, 
except  $685.75,  part  of  the  money  standing  at  the  credit 
of  Frank  Tiffin  Tinning,  to  be  liable  to  satisfy  the  debts 
of  the  defendant  Thomas  Tinning  ; and  that  the  said  sum 
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of  $685.75  belonged  to  Jessie  Louisa  Tinning;  and  ordered 
the  money,  with  the  exception  of  the  $685.75,  to  be  paid 
into  Court. 

The  judgment  then  directed  a reference  as  to  creditors 
other  than  the  plaintiffs,  and  to  cause  them  to  be  served 
with  process  under  the  Eules,  and  to  take  an  account  of 
what  was  due  to  them. 

The  judgment  then  directed  the  money  in  Court  to  be 
applied  in  the  usual  manner  in  payment  of  the  claims  of 
creditors  and  of  their  costs ; and  the  surplus,  if  any,  to  be 
restored  to  the  defendants. 

This  judgment  was  dated  on  the  24th  June,  1893,  and 
it  was  not  stated  whether  the  reference  had  been  pro- 
ceeded with. 

The  parties  now  applied  to  the  Court  of  Appeal,  by  a 
motion  in  Chambers,  by  consent  of  all  the  parties  to  the 
action,  to  allow  an  appeal  against  the  judgment  of  the 
Divisional  Court,  and  to  reverse  it,  and  to  direct  repay- 
ment to  the  respective  parties  of  the  sums  of  money 
which  were  the  subject  of  the  action,  after  deducting  the 
amount  of  the  plaintiffs’  judgment  and  execution,  with 
interest  and  costs. 

The  motion  was  argued  before  Maclennan,  J.  A.,  in 
Chambers  on  the  23rd  September,  1893. 

W.  H.  Blake,  for  all  parties. 

Judo-ment  was  delivered  on  the  11th  October,  1893. 

Maclennan,  J.  A. — (after  stating  the  facts  as  above) — 
Besides  the  form  of  the  action  and  of  the  judgment  recog- 
nizing the  existence  of  other  creditors  than  the  plaintiffs, 
the  statement  of  claim  contained  a paragraph  alleging 
that  the  debtor  " is  further  indebted  to  the  creditors  in  a 
very  large  sum  of  money,  and  several  of  such  creditors- 
have  recovered  judgment  against  him,  which  judgments 
still  remain  unpaid.” 

It  must,  therefore,  be  taken  for  the  purpose  of  this 
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motion  that  there  are  other  unpaid  creditors  of  the  defen- 
dant Thomas  Tinning ; and  that  there  are  other  persons, 
besides  the  actual  parties  to  the  action,  who  are  interested 
in  the  judgment. 

Nothing  is  better  settled  than  that  such  a judgment  as 
the  present  is  for  the  benefit  of  all  creditors,  and  not 
merely  for  the  benefit  of  the  actual  plaintiff.  Before  the 
judgment  is  obtained,  the  actual  plaintifi*  may  settle  the 
action  on  any  terms  he  thinks  proper.  He  may  discon- 
tinue it,  he  may  dismiss  it,  and  no  other  creditor  can 
complain,  but  after  judgment  it  enures  to  the  benefit  of 
all.  The  defendant  can  no  longer  get  rid  of  it  by  paying 
or  settling  with  the  actual  plaintiff  alone.  If  he  should 
do  so,  any  other  creditor  would  be  entitled  to  obtain  an 
order  for  the  carriage  of  the  judgment,  and  to  have  it 
enforced  according  to  its  terms. 

The  law  on  that  subject  is  very  clearly  stated  by  Sir 
John  Leach,  Y.-C.,  in  Eandford  v.  Storie,  2 Sim.  & Stu.  196, 
to  which  my  attention  was  very  properly  called  by  counsel 
on  the  motion.  He  says,  p.  198,  “ A plaintiff  who  sues  on 
behalf  of  himself  and  all  other  persons  of  the  same  class, 
as  he  acts  upon  his  own  mere  motion  and  at  his  own  ex- 
pense, retains  the  absolute  dominion  of  the  suit  until  the 
decree,  and  may  dismiss  the  bill  at  his  pleasure.  After  a 
decree  he  cannot,  by  his  conduct,  deprive  other  persons  of 
the  same  class  of  the  benefit  of  the  decree,  if  they  think 
fit  to  prosecute  it.  The  reason  of  the  distinction  is,  that 
before  decree  no  other  person  of  the  class  is  bound  to  rely 
upon  the  diligence  of  him  who  has  first  instituted  his  suit, 
but  may  file  a bill  of  his  own  ; and  that,  after  a decree,  no 
second  suit  is  permitted.” 

In  another  case,  York  v.  White,  10  Jur.  168,  Lord  Lang- 
dale  refused  an  order  moved  for  on  consent  of  all  parties 
in  such  a suit  to  stay  proceedings  after  decree,  although  no 
creditors  had  come  in  in  answer  to  advertisements  which 
had  been  published  some  years  before.  He  observed  that 
the  decree  operated  as  a judgment  for  all  the  creditors, 
and  declined  to  make  the  order  asked  for. 

54 — VOL.  XV.  0.  P.  R. 


404 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


It  is  evident  that  to  do  what  is  asked  for  on  the  present 
motion  would  he  to  deprive  all  the  creditors  of  Thomas 
Tinning,  except  the  plaintiffs,  of  a judgment  which  has 
been  obtained  for  their  benefit  and  which  they  are  entitled 
to  maintain  and  enforce,  and  to  do  that  without  their 
knowledge  or  consent.  It  is  true  that  if  the  defendants 
appeal  against  the  judgment,  it  may  be  reversed,  and  the 
creditors  and  the  plaintiffs  also  may  lose  the  benefit  of  it ; 
but  the  creditors  have  a right  to  resist  the  appeal  and 
to  maintain  the  judgment  if  they  can  ; and  if  the  plaintifis 
were  to  refuse  to  support  the  judgment,  the  Court  would 
certainly  give  the  creditors  an  opportunity  of  doing  so 
before  reversing  it. 

The  motion  must  be  refused. 
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Exley  V.  Dey.  (No.  2). 

Receiver — Injunction — Equitable  Execution— Promissory  N ote — Attachment 

of  Debts. 

After  the  discharge  of  the  attaching  order  in  this  case,  ante  p.  353,  the 
plaintiff,  two  days  before  the  maturity  of  the  promissory  note  in  ques- 
tion, obtained  a new  order  attaching  the  same  debt,  making  the  holder 
of  the  note  and  the  makers  garnishees. 

Upon  a motion  for  payment  over  by  the  garnishees  or  for  alternative  relief, 
an  order  was  made  appointing  the  plaintiff  receiver  of  all  moneys  due 
or  accruing  due  upon  the  note,  to  apply  on  the  judgment,  and  restrain- 
ing the  garnishees  from  paying  over  the  moneys  otherwise,  and  from 
parting  with  the  note. 

Hyam  v.  Freeman,  35  Sol.  J.  87,  followed. 

[October  9,  1893. — Boyd,  C.j 

On  the  21st  June,  1893,  an  order  was  made  by  Boyd,  C., 
allowing  an  appeal  from  an  order  of  the  local  Judge  at 
Napanee,  directing  payment  over  by  William  Dey, 
garnishee,  of  a debt  attached  in  his  hands  to  answer  the 
judgment  recovered  by  the  plaintiff  against  Daniel  Dey : 
ante  p.  353. 

The  debt  attached  arose  upon  a promissory  note  not  due 
at  the  time  of  the  attachment,  made  by  the  firm  of  Knight 
& Dey,  but  in  the  custody  of  William  Dey,  the  garnishee, 
as  trustee  for  Daniel  Dey,  the  judgment  debtor.  William 
Dey  was  not  a member  of  the  firm  of  Knight  & Dey,  but 
was  the  manager  of  their  business. 

On  the  same  day,  the  21st  June,  1893,  the  plaintiff  ob- 
tained from  the  same  local  Judge  a new  order  attaching 
the  same  debt.  The  promissory  note  was  then  still  current, 
and  did  not  mature  till  two  days  later,  when  it  was  re- 
newed, both  the  original  note  and  the  renewal  being  still 
held  by  William  De}^^.  In  the  new  attaching  order  both 
William  Dey  and  Knight  & Dey  were  named  as  garni- 
shees. 

The  plaintiff  moved  to  make  the  attaching  order  abso- 
lute and  for  payment  over  to  him  of  the  debt  attached  by 
the  garnishees,  or  for  an  order  appointing  the  plaintiff  re- 
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ceiver  (without  security  or  salary)  of  all  moneys  payable 
by  the  garnishees,  or  either  of  them,  to  the  judgment 
debtor,  and  of  all  moneys  due  or  accruing  due  upon  the 
promissory  note  made  by  Knight  & Dey  in  favour  of  the 
judgment  debtor,  to  apply  on  the  judgment  recovered  by 
the  plaintiff,  and  for  an  order  restraining  the  garnishees 
from  paying  such  moneys  to  the  judgment  debtor  or  to 
any  other  person,  and  from  delivering  the  promissory  note 
to  the  judgment  debtor  or  any  person,  and  from  assigning 
or  transferring  or  disposing  of  the  note  until  the  plaintiff’s 
judgment  should  be  fully  paid  and  satisfied. 

The  motion  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  9th  October,  1893. 

C.  J.  Holman,  for  the  plaintiff,  contended  that,  as  the 
parties  were  now  all  before  the  Court,  and  there  was 
evidently  an  arrangement  among  them  to  prevent  the 
plaintiff  from  realizing  his  judgment  debt,  and  the  note 
itself  was  virtually  in  the  hands  of  the  garnishees,  the 
plaintiff  was  entitled  to  relief  in  one  way  or  the  other. 
He  referred  to  Hyam  v.  Freeman,  85  Sol.  J.  87. 

Middleton,  for  Daniel  Dey,  the  judgment  debtor,  con- 
tended that  the  matter  of  the  motion  was  res  judicata  by 
the  former  decision,  ante  p.  353,  and  that  the  plaintiff  was 
not  entitled  to  equitable  relief,  as  the  sheriff  could  under 
the  common  law  execution  issued  upon  the  judgment  seize 
the  promissory  note.  He  relied  upon  Jackson  v.  Cassidy,  2 
0.  R.  521,  which  was  to  be  preferred  to  Hyam  v.  Freeman, 
they  being  in  conflict. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Boyd,  C.,  was  of  opinion  that  in  the  state  of  the  deci- 
sions it  would  be  better  to  grant  the  plaintiff  relief  by  way 
of  the  receiver  and  injunction  asked  for,  and  let  the 
defendant  go  to  the  Court  of  Appeal,  if  so  advised. 


Order  accordingly. 
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Weiser  V.  Heintzman.  (No.  2). 

Discovery — Defamation — Examination  of  Defendant — Privilege — Crimina- 
ting Answers — R.  S.  0.  ch.  61,  sec.  5 — 56  Vic.  ch.  31,  secs.  2,  5 {D.). 

The  Ontario  statute  as  to  evidence,  R.  S.  0.  ch.  61,  sec.  5,  limits  the  scope 
of  all  preliminary  examinations  for  discovery  or  otherwise  in  civil 
actions. 

Jones  V.  Gallon,  9 P.  R.  296,  followed. 

It  has  not  been  affected  by  sec.  5 of  the  Dominion  statute  56  Vic.  ch.  31, 
which,  by  necessary  constitutional  limitations,  as  well  as  by  express 
declaration  (sec.  2),  applies  only  to  proceedings  respecting  which  the 
Parliament  of  Canada  has  jurisdiction. 

The  language  used  in  a previous  decision  in  this  case,  15  P.  R.  at  p.  260 
sub  fin.,  is  too  broadly  expressed,  in  the  absence  of  concurrent  Ontario 
legislation. 

And  therefore,  a defendant,  upon  his  examination  for  discovery  in  an 
action  for  defamation,  cannot,  even  since  the  coming  into  force  of  56 
Vic.  ch.  31,  be  compelled  to  answer  questions  which  may  tend  to 
criminate  him. 

[October  10,  1893. — Boyd,  C.] 

A MOTION  was  made  by  the  plaintiff  on  the  1st  May, 
1893,  to  commit  the  defendanr’for  contempt  of  Court  for 
refusing  to  answer  certain  questions  upon  his  examination 
for  discovery,  which  motion  was  dismissed  by  the  Chan- 
cellor on  the  following  day,  on  the  ground  that  the  de- 
fendant was  privileged  from  answering  the  questions  : ante 
p.  258. 

The  action  was  for  libel  and  slander,  and  privilege  was 
claimed  because  the  answers  “might  criminate”  the  de- 
fendant. 

On  the  1st  July,  1893,  the  Dominion  statute  56  Yic.  ch. 
31  came  into  force;  sec.  5 of  which  provides  that  no  person 
shall  be  excused  from  answering  any  question  on  the 
ground  that  the  answer  may  tend  to  criminate  him. 


The  plaintiff  in  the  month  of  September,  1893,  applied 
to  the  Master  in  Chambers  for  an  order  requiring  the  de- 
fendant to  attend  again  for  examination  and  answer  the 
questions  referrecj  to,  and  the  Master  made  the  order  as 
asked. 


The  defendant  appealed,  and  his  appeal  was  argued  be- 
fore Boyd,  C.,  in  Chambers,  on  the  9th  October,  1893. 
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Kilmer,  for  the  defendant. 

Tytler,  for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  Ontario  statute  as  to  evidence,  while 
permitting  the  examination  of  parties,  provides  that  nothing 
therein  contained  shall  render  any  person  compellable  to 
answer  any  question  tending  to  criminate  himself  or  to  sub- 
ject him  to  prosecution  for  any  penalty  : R.  S.  0.  ch. 
61,  sec.  5.  This  provision  has  been  held,  and  rightly,  to 
limit  the  scope  of  all  preliminary  examinations  for  dis- 
covery or  otherwise:  Jones  v.  Gallon,  9 P.  R.  296.  It 
has  not  been  displaced  by  subsequent  legislation,  nor  is  it 
touched  by  the  Dominion  statute  as  to  evidence  which 
declares  that  no  person  shall  be  excused  from  answering 
any  question  on  the  ground  that  the  answer  may  tend  to 
criminate  him,  etc. : 56  Vic.  ch.  81,  sec.  5 (D.).  That 
statute,  by  necessary  constitutional  limitations,  as  well  as 
by  express  declaration,  applies  only  to  proceedings  re- 
specting which  the  Parliament  of  Canada  has  jurisdiction : 
sec.  2.  As  to  the  procedure  in  civil  causes  such  as  this, 
where  damages  are  claimed  in  respect  of  alleged  libel,  the 
Dominion  Parliament  has  no  jurisdiction,  and  therefore  the 
power  to  enforce  incriminating  answers  by  the  Canadian 
Act  does  not  enure  to  the  benefit  of  purely  provincial 
litigation.  I find  that  the  language  used  by  me  in  the 
former  report  of  this  case,  15  P.  R.  at  p.  260,  as  to  the  exist- 
ing privilege  of  silence  being  superseded,  is  too  broadly 
expressed,  in  the  absence  of  concurrent  Ontario  legislation. 

The  right  to  examine  and  have  production  of  documents 
which  might  implicate  the  defendant  criminally  is  there- 
fore substantially  concluded  by  my  former  judgment,  and 
the  present  order  should  not  have  been  made.  I allow  the 
appeal ; costs  in  the  cause  to  the  defendant. 
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Scott  v.  Niagara  Navigation  Company. 


Infants — Next  Friend— Foreigner — Security  for  Costs. 

Infants  having  a bond  fide  cause  of  action  are  privileged  suitors  ; and  the 
same  rule  as  to  security  for  costs  should  not  be  applied  as  in  the  case 
of  adults. 

If  the  next  friend  of  the  infant  plaintiflFs,  being  the  natural  guardian,  is 
within  the  jurisdiction  when  the  action  is  begun,  and  so  continues  'pen- 
dente Ute^  the  Court  will  not  too  anxiously  scrutinize  the  tenure  of  his 
residence. 

And  where  the  infant  plaintiffs  and  their  natural  guardian  and  next 
friend  were  foreigners,  and  came  within  the  jurisdiction  merely  for  the 
purpose  of  bringing  the  actions,  but  continued  therein  up  to  the  time 
of  an  application  for  security  for  costs,  and  it  appeared  that  they  had  a 
bond  fide  cause  of  action,  an  order  staying  proceedings  until  a new  next 
friend  within  the  jurisdiction  should  be  found,  was  reversed. 

[October  5,  1893. — The  Master  in  Chambers.^ 
[October  17,  1893. — Boyd,  (7.] 

An  application  on  behalf  of  the  defendants  in  three 
actions  brought  by  infants,  by  their  next  friend,  for  an 
order  requiring  the  next  friend  to  give  security  for  the 
costs  of  the  actions,  which  were  brought  for  damages  for 
false  arrest,  etc. 

The  plaintiffs,  up  to  the  date  of  the  issue  of  the  writs  of 
summons,  resided  in  Lewiston,  in  the  State  of  New  York, 
a town  upon  the  Niagara  river,  which  forms  the  boundary 
between  the  State  of  New  York  and  the  Province  of 
Ontario,  and  the  next  friend  also  resided  there.  He  was 
the  father  of  one  of  the  plaintiffs,  and  the  uncle  of  the 
other  two,  who  were  orphans.  He  was  examined  upon 
the  motion,  and  it  appeared  from  his  evidence  that  he  and 
the  plaintiffs  had  crossed  over  to  this  Province  for  the 
express  purpose  of  bringing  these  actions,  and  had  since 
the  issue  of  the  writs  continued  to  live  in  Ontario ; but  he 
did  not  distinctly  swear  that  they  intended  to  remain 
within  the  jurisdiction  until  the  actions  should  be  disposed 
of.  The  plaintiffs  in  their  affidavits  said  that  they 
intended  to  so  remain. 


The  application  was  argued  before  the  Master  in  Cham- 
bers on  the  2nd  October,  1893. 
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J.  S.  Denison,  for  the  defendants. 

W.  J.  Elliott,  for  the  plaintiffs  and  the  next  friend. 

Judgment  was  delivered  on  the  5th  October,  1893. 

The  Master  in  Chambers. — If  the  plaintiffs  were  sni 
juris,  I presume  that  upon  their  crossing  the  river  and 
swearing  to  the  facts  set  out  in  their  affidavits  filed  on 
this  application,  no  order  for  security  could  be  made,  fol- 
lowing Redondo  v.  Ghaytor,  4 Q.  B.  D.  453 ; but,  in  addition 
to  being  foreigners  coming  within  the  jurisdiction  for  the 
purpose  of  prosecuting  actions  in  this  province,  they  ask  a 
foreigner  to  do  the  same  thing,  and  ask  him  to  become 
their  next  friend. 

The  Chancellor  in  Fournier  v.  Hogarth,  15  RE.  72, 
stated  in  his  judgment  as  follows : “ Redondo  v.  Ohaytor,  4 
Q.  B.  D.  453,  is  a precise  determination  on  this  point,  that 
security  will  not  be  ordered  against  a foreigner  usually 
residing  abroad,  who  comes  within  the  jurisdiction  for  the 
purpose  of  temporary  residence  for  the  purpose  of  enforcing 
his  suit.  That  was  a reluctant  decision  which  is  not  to  be 
enlarged  as  a rule  of  practice.” 

In  Parks  v.  Brown,  4 U.  C.  L.  J.  232,  a motion  was  made 
for  security  for  costs  upon  the  death  of  the  next  friend  of 
infants,  who  resided  out  of  the  jurisdiction.  The  Chancellor 
(Blake)  thought  the  application  should  be  granted,  as  all 
parties  to  the  suit  resided  without  the  jurisdiction  of  the 
Court.  But  that  should  the  infants  be  able  to  find  another 
next  friend  within  the  Province,  application  might  be  made 
to  discharge  the  order. 

In  an  anonymous  case  reported  in  18  Jur.  770,  upon  an 
application  for  the  appointment  of  a guardian  ad  litem 
to  an  infant  defendant  who  was  out  of  the  jurisdiction  and 
in  prison,  it  appeared  that  the  proposed  guardian  was  also 
out  of  the  jurisdiction.  Sir  W.  P.  Wood,  V.-C.,  said  : “ It 
is  as  well  to  have  for  a guardian  some  person  within  the 
power  of  the  Court  to  reach.  Unless,  therefore,  some 
authority  for  the  appointment  be  produced,  I shall  direct 
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this  to  stand  over,  in  order  that  some  person  resident  in 
England  may  be  appointed.” 

I am,  therefore,  of  opinion,  that  the  rule  of  practice  as 
laid  down  in  Redondo  v.  Ghaytor  should  not  be  enlarged 
to  apply  to  a next  friend  who  is  an  American  citizen  and 
a resident  of  the  United  States,  but  who  for  the  purpose 
of  these  actions  has  hired  a room  on  the  Canadian  side 
of  the  Niagara  river  for  one  month. 

An  order  may  go  staying  proceedings  in  the  actions 
until  another  next  friend,  resident  in  Ontario,  be  found. 

Costs  of  this  application  to  the  defendants  in  the  cause. 

The  plaintiffs  appealed  from  this  decision,  and  their 
appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on  the 
16th  October,  1898,  by  the  same  counsel. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  primary  object  in  requiring  that  an  infant 
shall  sue  by  next  friend,  is  not  that  the  defendants  may 
have  security  for  costs,  but  that  there  must  be  some  one 
before  the  Court  to  answer  for  the  propriety  of  the 
action,  and  through  whom  the  Court  may  compel  obedi- 
ence to  its  orders.  So  that,  when  the  natural  guardian  of 
the  infant  is  a pauper  or  in  an  insolvent  condition,  the 
Court  will  sanction  such  a person  undertaking  to  conduct 
litigation  on  behalf  of  the  infant,  lest  any  other  rule  might 
amount  to  a denial  of  justice  to  the  children  of  poor  per- 
sons : Daniell’s  Chancery  Practice,  5th  ed.,  pp.  37  and 
73.  If  the  next  friend,  being  the  natural  guardian,  as  here, 
is  within  the  jurisdiction  when  the  action  is  begun,  and 
so  continues  pendente  Lite,  the  Court  will  not  too  anxiously 
scrutinize  the  tenure  of  his  residence.  I do  not  think  the 
same  rules  should  be  applied  as  in  the  case  of  a litigant 
who  is  sui  juris  ; for  infants  (who  appear  to  have  a bond 
fide  cause  of  action)  are  always  privileged  suitors  : Jones 
V.  Evans,  31  Sol.  J.  11 ; Re  McConnell,  3 Ch.  Chamb.  R. 
423;  Taylor  v.  Wood,  14  P.  R.  449. 
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The  infants  are  within  the  jurisdiction,  and  appear  to 
have  a cause  of  action.  Their  next  friend  (father  of  the 
infant  plaintiff  in  one  action,  and  uncle  of  those  in  the 
others)  was  within  the  jurisdiction  when  the  writs  issued, 
and  had  so  continued  up  to  the  time  of  the  application  for 
his  removal.  He  is  the  appropriate  guardian  of  the  infants, 
and  I would  not,  on  the  facts  before  me  on  his  examination, 
have  interfered  with  the  prosecution  of  the  actions  as 
constituted. 

The  appeal  is  allowed  with  costs  in  the  cause  to  the 
plaintiffs. 


Vanzant  V.  Village  of  Markham  et  al. 


Costs — Taxation — Apportionment. 

Where  an  action  was,  roughly  speaking,  divisible  into  two  parts,  one 
claiming  compensation  for  land,  and  the  other  seeking  to  restrain  the 
defendants  from  proceeding  to  estimate  it  in  an  improper  way,  and  the 
judgment  gave  the  plaintiff  the  costs  of  the  first  branch  and  no  costs  of 
the  second  to  either  party  : — 

Held,  that  the  taxing  officer  had  not  erred  in  principle  in  allowing  the 
plaintiff  one-half  of  the  general  costs  and  also  items  which  exclusively 
related  to  the  first  branch. 

[October  17,  l^^Z.—Boyd,  C.] 

This  action  was  brought  by  Catherine  Vanzant  against 
the  corporation  of  the  village  of  Markham  and  James 
Robinson. 

The  statement  of  claim  set  forth  that  on  the  19th  May, 
1890,  the  defendant  corporation  passed  a by-law  author- 
izing the  construction  of  a system  of  water- works  for  the 
village  ; that  thereafter  they  passed  another  by-law  author- 
izing the  expropriation  of  certain  lands  for  water-works 
purposes  ; that  the  plaintiff  was  the  owner  of  part  of  such 
lands ; that  the  defendant  corporation  had  entered  into 
possession  of  the  plaintiff’s  lands,  but  had  not  made  her 
any  compensation  therefor;  that  they  had  made  her  an 
offer  of  a sum  of  money,  which  she  refused,  and  they  then 


XV.] 


VANZANT  V.  VILLAGE  OF  MARKHAM. 


413 


notified  her  that  they  intended  to  proceed  by  arbitration 
under  the  Municipal  Act,  and  appointed  the  defendant 
James  Robinson  their  arbitrator,  well  knowing,  as  the  fact 
was,  that  he  was  not  qualified  or  a fit  and  proper  person 
to  act  in  the  adjustment  of  differences  between  the  plaintiff* 
and  the  defendant  corporation ; that  the  defendants  unlaw- 
fully conspired  together  to  appoint  the  defendant  Robinson 
arbitrator ; that  his  appointment  was  procured  by  the  col- 
lusion and  improper  and  wrongful  acts  of  the  defendants ; 
that  the  plaintiff  was  entitled  to  compensation,  damages,  etc. 

The  plaintiff*  therefore  claimed  : (1)  An  injunction  res- 
training the  defendant  corporation  from  seeking  to  proceed 
with  the  arbitration  with  the  defendant  Robinson  as  their 
arbitrator,  and  from  maintaining  or  seeking  to  maintain 
his  appointment.  (2)  An  injunction  restraining  the  defen- 
dant Robinson  from  acting  as  arbitrator.  (3)  A declara- 
tion that  the  defendant  Robinson  was  not  a fit  and  proper 
person  to  be  appointed.  (4)  An  order  removing  him  or 
cancelling  his  appointment.  (5)  Possession  of  the  lands. 
(0)  Damages.  (7)  The  value  of  the  lands,  and  compensa- 
tion to  be  ascertained  by  the  Court,  or  in  such  manner  as 
the  Court  should  direct.  (8)  In  the  alternative,  for  an 
order  compelling  the  defendant  corporation  to  appoint  a fit 
and  proper  person  as  their  arbitrator,  and  to  proceed  with 
the  arbitration.  (9)  $2,500  damages. 

The  action  was  tried  in  the  usual  way,  and  a judgment 
pronounced  and  issued  in  favour  of  the  plaintiff,  quashing 
the  by-law  appointing  the  defendant  Robinson  arbitrator 
(although  in  fact  there  was  no  such  by-law),  restraining 
the  defendant  corporation  from  at  any  time  thereafter 
appointing  him  arbitrator,  and  restraining  him  from  acting 
as  arbitrator ; ordering  that  the  defendants  should  pay  to 
the  plaintiff  her  costs  of  this  action,  in  so  far  as  the  same 
related  to  the  quashing  of  the  by-law  and  to  the  obtaining 
of  the  injunction;  and,  counsel  agreeing  that  the  other 
matters  referred  to  in  the  pleadings  were  proper  questions 
to  be  settled  by  arbitration,  that  there  should  be  no  order 
as  to  the  costs  in  respect  of  such  matters. 
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Under  this  judgment  the  taxing  officer  taxed  to  the 
plaintiff  one-half  of  his  general  costs  of  the  action,  begin- 
ning with  instructions,  and  also  the  costs  exclusively  rela- 
ting to  the  claim  that  the  defendant  Robinson  should  not 
be  allowed  to  act  as  arbitrator. 

The  plaintiff  appealed  from  the  taxation  of  the  costs,  and 
her  appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on 
the  16th  October,  1893. 

Hasten,  for  the  plaintiff,  contended  that  she  should  have 
been  allowed  her  whole  general  costs,  less  such  as  were  not 
applicable  to  the  relief  wffiich  she  obtained  in  the  action. 

G.  A,  Kingston,  for  the  defendants,  contra. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  judgment  appears  to  be  wrongly  drawn 
up  in  directing  the  quashing  of  the  by-law  set  out  in  the 
pleadings.  The  by-law  appears  unobjectionable  so  far  as 
expropriating  the  land  is  concerned,  and  there  was  no 
by-law  appointing  Robinson  arbitrator.  What  was  sought 
was  to  restrain  the  amount  of  compensation  being  fixed 
by  Robinson  as  one  of  the  arbitrators,  and  that  part  of  the 
action  succeeded.  The  other  part  of  the  action  was  to  have 
ascertained  the  amount  properly  payable  to  the  plaintiff, 
but  this  was  not  prosecuted,  for  it  was  agreed  by  both 
parties  that  the  question  of  compensation  was  a m.atter 
proper  for  arbitration  under  the  Municipal  Act.  I do  not 
think  that  the  ruling  of  the  taxing  officer  should  be  inter- 
fered with : the  action  was,  roughly  speaking,  divisible 
into  two  parts,  one  claiming  the  proper  compensation,  and 
the  other  seeking  to  restrain  the  defendants  from  pro- 
ceeding to  estimate  this  in  an  improper  and  • unjustifiable 
way.  I do  not  see  that  the  taxing  officer  erred  in  prin- 
ciple in  dividing  the  general  costs,  beginning  with  instruc- 
tions, and  taxing  to  the  plaintiff  those  which  exclusively 
related  to  the  Robinson  phase  of  the  contest. 

I dismiss  the  appeal  with  costs. 
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Christie  v.  City  of  Toronto. 

Third  Party — Directions  as  to  Pleading  and  Trial — Costs — Rules  32S-332. 

Where  a third  party  was  called  upon  by  the  defendants  for  indemnity 
and  appeared  ; and,  upon  a motion  by  the  defendants  under  Rule  332, 
an  order  was  made,  against  the  plaintiff’s  objection,  directing  that  the 
third  party  might  deliver  a defence  to  the  plaintiff’s  claim  against  the 
defendants,  and  a defence  to  the  defendants’  claim  for  indemnity  ; that 
the  question  of  indemnity  between  the  defendants  should  be  tried  after 
the  trial  of  the  plaintiff’s  action,  as  the  trial  Judge  might  direct ; and 
that  all  costs  should  be  reserved  : — 

Held,  that  the  order  was  within  the  powers  conferred  by  Rules  328-332, 
and  was  a proper  order  to  make  under  the  circumstances  of  the  case. 

[September  27,  1893. — The  Master  in  Chambers.'] 
[October  6,  1893.—  Rose,  J.] 

By  the  statement  of  claim  the  plaintiff  alleged  that 
certain  lands  owned  by  him  in  the  city  of  Toronto  were 
improperly  charged  by  the  city  corporation,  the  defendants, 
with  the  taxes  for  the  year  1892  ; that  there  was  sufficient 
distress  upon  the  lands  to  pay  the  taxes,  but  the  defendants 
had  allowed  it  to  be  removed  by  one  Charles  Farquhar; 
and  claimed  that  the  return  of  such  taxes  should  be  set 
aside  and  the  taxes  declared  not  to  be  a charge  on  the 
lands. 

The  defendants  pleaded  that  the  taxes  were  properly 
charged  upon  the  lands.  They  also  served  upon  Charles 
Farquhar  a third  party  notice,  claiming  indemnity  over 
against  him  in  respect  of  the  subject-matter  of  the  action, 
such  claim  being  based  upon  a bond  given  by  Farquhar 
to  the  defendants  to  indemnify  them  against  any  action 
such  as  the  present.  Farquhar  appeared  to  the  notice. 

The  defendants  thereupon  made  a motion  under  Rule 
332  for  an  order  giving  directions  as  to  the  mode  in  which 
the  questions  in  this  action  as  between  the  plaintiff  and 
defendants  and  the  third  party  should  be  determined. 
Upon  being  served  with  notice  of  this  motion,  the  third 
party  also  gave  notice  that  he  would  ask  leave  to  deliver 
additional  defences  in  this  action  as  against  the  plaintiff 
and  defendants. 
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The  motion  was  argued  before  the  Master  in  Chambers 
on  the  26th  September,  1893. 

W.  C.  Chisholm,  for  the  defendants. 

W.  B.  Smyth,  for  the  third  party. 

Kilmer,  for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — The  motions  are  opposed 
by  the  plaintiff  on  the  ground  that  the  third  party  cannot 
plead  against  the  plaintiff,  but  is  bound  by  the  defendants’ 
defence  to  the  plaintiff. 

In  Callender  v.  Wallingford,  53  L.  J.  Q.  B.  569,  it  was 
held  that  a third  party  properly  brought  in  upon  notice  by 
the  defendant  was  entitled  to  set  up  as  against  the  plain- 
tiff’s claim  any  defence  which  would  have  been  available 
to  the  defendant ; see  also  Eden  v.  Weardale  Iron  and 
Coal  Co.,  28  Ch.  D.  333,  and  35  Ch.  D.  287. 

Following  these  cases,  the  third  party  is  entitled  to  plead 
to  the  plaintiff’s  claim,  and  also  to  the  defendants’  defence. 

The  question  of  indemnity  between  the  defendants  and 
the  third  party  will  be  tried  after  the  trial  of  the  plaintiff’s 
action,  as  the  trial  Judge  may  direct. 

All  costs  reserved. 

Of  course  the  plaintiff  will  have  the  right  to  reply  to  the 
pleading  of  the  third  party. 

The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  argued  before  Rose,  J.,  in  Chambers,  on  the  4th 
October,  1893. 

Kilmer,  for  the  plaintiff,  contended  that  his  record 
should  not  be  burdened  with  the  questions  between  the 
defendants  and  the  third  party,  and  that  he  should  not 
be  subjected  to  the  expense  and  delay  which  the  trial  of 
these  questions  would  necessitate.  He  cited  Dundas  v. 
Gilmour,  2 O.  R.  463,  and  Rules  328-332. 

W.  C.  Chisholm,  for  the  defendants. 

W.  R.  Smyth,  for  the  third  party. 
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Judgment  was  delivered  on  the  6th  October,  1893. 

Rose,  J. — I sympathize  with  the  plaintiff’s  desire  to 
have  a simple  action  for  trial  and  to  keep  down  costs,  but  I 
must  give  efiect  to  the  evident  intention  of  the  Rules  of 
practice. 

I must  assume  that  the  final  order  as  to  the  costs  re- 
served will  do  justice  between  the  parties.  That  being  so, 
I see  nothing  in  the  order  of  the  learned  Master  which  is 
not  within  the  powers  conferred  upon  him  by  the  Rules, 
and  I cannot  say  that  I think  any  term  of  the  order  should 
have  been  otherwise  than  it  is.  If  the  third  party  is  to 
defend,  he  should  have  full  opportunity  to  do  so. 

If  the  third  party  deliver  a pleading  not  warranted  by 
the  order,  he  will  do  so  at  his  peril. 

The  issues  are : 

1st.  Between  the  plaintiff  and  the  city. 

2nd.  Between  the  city  and  the  third  party. 

The  third  party  is  let  in  to  defend  the  plaintiff* ’s  claim 
against  the  city  and  the  city’s  claim  against  himself.  There 
is  no  issue  between  the  plaintiff  and  the  third  party,  and 
this  must  be  remembered  in  the  pleadings  to  be  delivered 
under  the  order. 

It  will  serve  no  good  purpose  to  discuss  the  convenience 
of  the  rules  as  to  third  parties.  The  duty  placed  upon  me 
is  simply  to  administer  the  law  as  I find  it.  Injustice  may 
be  done  in  particular  cases,  but  it  may  be  that  in  this  case 
the  individual  suffers  for  the  good  of  the  many. 

The  appeal  must  be  dismissed  with  costs  in  the  cause  to 
the  defendant  and  the  third  party  in  any  event. 


418 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


Mason  et  al.  v.  Cooper  and  Smith. 


Judgment — Partnership—  Unauthorized  Appearance — Irregularity — 
Execution — Creditors’  Relief  Act — Sheriff. 

After  service  of  the  writ  of  summons  upon  one  of  the  partners  in  an 
action  against  a partnership  in  the  firm  name,  an  appearance  was 
entered  b^y  a solicitor  in  the  names  of  both  partners  individually,  but 
upon  the  instructions  of  one  partner  only  and  without  the  authority  of 
the  other.  Upon  motion  by  the  latter  to  set  aside  the  appearance  and 
subsequent  proceedings  : — 

Held,  that  the  appearance  and  the  plaintiffs’  judgment  founded  thereon 
were  irregular. 

After  the  judgment  had  been  set  aside,  several  creditors  of  the  defendants 
obtained  judgments  against  them  and  placed  writs  of  ji.  fa.  in  the 
sheriff’s  hands,  under  which  he  sold  the  defendants’  goods.  Upon  a 
motion  by  the  plaintiffs,  made  in  their  own  action  and  also  in  the  several 
actions  in  which  judgments  had  been  obtained,  for  an  order  directing 
the  sheriff  to  pay  the  proceeds  of  the  sale  into  Court,  instead  of  making 
the  usual  entries  under  the  Creditors’  Relief  Act,  in  order  to  preserve 
the  priority  of  the  plaintiffs’  judgment,  in  case  it  should  be  restored 
upon  appeal : — 

Held,  that  there  was  no  power,  upon  the  plaintiffs’  application,  to  inter- 
fere with  the  sheriff’s  proceedings  upon  writs  of  fi.  fa.  regularly  in  his 
hands. 


[September  22,  1893. — Galt,  C.  J.] 

[October  19,  1893. — MacMahon,  J.] 

[October  23, 1893. — The  Queen’s  Bench  Division.l 

This  action  was  brought  by  the  executors  of  John  Smith, 
deceased,  to  recover  the  sum  of  $122,000  from  the  firm  of 
Cooper  and  Smith,  sued  as  a partnership.  The  firm  was 
composed  of  two  members,  Cooper  and  J.  C.  Smith. 

The  writ  of  summons  was  regularly  served  upon  J.  C» 
Smith  (see  Rule  265),  and  he  upon  the  same  day  instructed 
Messrs.  Ha  verson  and  St.  John,  solicitors,  to  enter  appear- 
ances for  him  and  his  partner,  which  they  did  upon  tho 
same  day,  solely  upon  the  instructions  of  J.  C.  Smith,  and 
without  the  authority  or  knowledge  of  Cooper.  The 
appearance  was  entered  in  the  names  of  the  two  individual 
members  of  the  firm  : Rule  288,  The  solicitors  also  facili- 
tated the  plaintiffs  by  attending,  on  the  same  day,  upon  a 
motion  by  the  plaintiffs  under  Rule  739  for  a summary 
order  for  judgment,  and  consenting  thereto,  which  motion 
was  accordingly  granted,  and  judgment  was  signed  and  exe- 
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cutions  issued  against  the  goods  of  the  firm  and  the  indi- 
vidual  members  thereof,  and  placed  in  the  hands  of  the 
sheriff  of  the  city  of  Toronto. 

Cooper,  when  he  became  aware  of  the  judgment,  made 
a motion  to  set  aside  the  appearance  entered  for  him  and 
the  judgment  and  executions  founded  thereon,  which 
motion  was  dismissed  by  Mr.  Cartwright,  official  referee, 
sitting  for  the  Master  in  Chambers. 

Cooper  appealed  from  the  referee’s  order,  and  his  appeal 
was  argued  before  Galt,  C.  J.,  in  Chambers,  on  the  16th 
September,  1898. 

Shepley,  Q.  C.,  for  the  appellant. 

D.  E.  Thomson,  Q.  C.,  for  the  plaintiffs. 

Haver  son,  for  Smith. 

Judgment  was  delivered  on  the  22nd  September,  1893. 

Galt,  C.  J. — The  action  was  brought  against  the  part- 
nership of  Cooper  and  Smith  ; it  was  commenced  on  4th 
September,  1893,  by  a writ  of  summons  specially  indorsed  ; 
on  the  same  day  an  appearance  was  entered  for  the  defen- 
dants ; and  on  the  same  day  judgment  was  signed — and 
all  this  was  done  without  the  knowledge  of  the  defendant 
Cooper. 

There  is  no  question  as  to  the  issue  and  service  of  the 
writ.  But  by  Rule  288,  “ Where  parties  are  sued  in  the 
name  of  their  firm,  they  shall  appear  individually  in  their 
own  names.”  It  appears  to  me  plain  from  this  express 
provision  that  the  action  must  be  brought  to  the  knowl- 
edge of  the  defendant ; in  the  present  case  the  defendant 
Cooper  had  no  intimation  whatever  of  any  of  these  pro- 
ceedings until  the  sheriff  entered  into  possession.  It  is 
manifest  that  the  defendant  Smith  acted  in  the  matter 
without  Cooper’s  authority,  and  had  no  authority  to  in- 
struct Haverson  and  St.  J ohn  to  enter  an  appearance  for 
him  ; and  it  appears  to  me  from  the  affidavit  of  Cooper, 
which  is  not  denied  by  Smith,  that  he  facilitated  the 
56 — VOL.  XV.  o.  P.  R. 


420 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


obtaining  of  the  said  judgment  by  the  plaintiffs  for  the 
purpose  of  giving  the  plaintiffs  preference,  or  some  advan- 
tage, over  the  other  creditors  of  the  said  firm.” 

Under  these  circumstances,  I am  of  opinion  that  the 
decision  in  Bayley  v.  Buchland,  1 Ex.  1 , which  was  fol- 
lowed by  this  Court  in  Roissier  v.  Westbrook,  24  C.  P.  91, 
applies ; and  this  appeal  must  be  allowed  with  costs.  The 
defendant  Cooper  to  have  until  and  inclusive  of  the  23rd 
of  September  to  enter  appearance. 

An  order  was  accordingly  issued  setting  aside  the  ap- 
pearance entered  for  Cooper,  the  judgment  signed  against 
the  firm,  and  the  executions  issued  against  the  firm  and 
the  individual  members  of  it. 

After  this  order  several  other  creditors  of  the  firm  of 
Cooper  and  Smith,  the  Molsons  Bank  among  others,  obtained 
judgments  against  the  firm,  and  placed  writs  of  execution 
in  the  hands  of  the  sheriff.  The  Molsons  Bank  were  the 
largest  creditors. 

The  plaintiffs  served  notice  of  appeal  to  a Divisional 
Court  from  the  order  of  Galt,  C.  J.,  and  notified  the 
sheriff  that  if  that  order  should  be  reversed,  they  would 
stand  in  the  same  position  and  be  entitled  to  the  same 
rights  with  respect  to  their  judgment  and  execution  as  if 
such  order  had  not  been  made ; and  also  that  they  denied 
the  sheriff’s  right  to  treat  the  moneys  derived  from  a sale 
of  the  goods  of  the  defendants  as  subject  to  the  Creditors’ 
Belief  Act,  alleging  that  that  Act  was  ultra  vires  of  the 
legislature  of  the  province  of  Ontario,  and  void ; and  also 
that  they  would  hold  the  sheriff  responsible  for  any  loss 
by  reason  of  his  assuming  to  act  in  any  manner  inconsist- 
ent with  their  contention. 

The  plaintiffs  then  moved  before  the  Master  in  Cham- 
bers for  an  order  staying  the  sale  by  the  sheriff  of  the 
goods  of  the  defendants  until  after  the  final  determination 
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of  the  appeal  from  the  order  of  Galt,  C.  J.  ; or  for  an  order 
directing  that  the  mone3^s  derived  from  the  sale  be  paid 
into  Court  to  abide  further  order.  This  motion  was  made 
in  the  plaintiffs’  own  action  and  in  all  the  other  actions  in 
which  judgments  had  been  obtained. 

The  Master  in  Chambers  refused  to  make  the  order. 

The  plaintiffs  appealed,  and  also  moved  substantively 
for  the  order  refused  by  the  Master,  and  the  appeal  and 
motion  were  argued  before  MacMahon,  J.,  in  Chambers, 
on  the  14th  October,  1893.  The  sheriff  had,  in  fact,  before 
this  appeal  was  heard  but  after  the  order  of  the  Master  in 
Chambers,  sold  the  goods  and  received  the  purchase  money. 

D.  E.  Thomson,  Q.  C.,  for  the  plaintiffs. 

Shepley,  Q.  C.,  for  the  Molsons  Bank,  execution  creditors. 

Walter  Barwich,  for  the  Ontario  Bank,  execution  credi- 
tors. 

John  Greer,  F.  A,  Hilton,  Thurston,  and  IF.  G.  McKay^ 
for  other  execution  creditors. 

Langton,  Q.  C.,  for  the  sheriff,  asked  to  be  protected  by 
any  order  made. 

Judgment  was  delivered  on  the  19th  October,  1893. 

MacMahon,  J. — (after  setting  out  the  facts). — The  only 
safe  course  is  to  direct  that  the  sheriff,  instead  of  making 
an  entry  in  the  book  under  the  Creditors’  Relief  Act,  pay 
the  amount  realized  by  him  into  Court  to  abide  further 
order  herein,  first  deducting  thereout  the  following : (1) 
his  fees  on  the  executions ; (2)  expenses  of  sale ; (3)  pos- 
session expenses,  including  rent  since  the  seizure ; (4) 
poundage ; (5)  a quarter’s  rent  due  the  landlord ; (6)  taxes. 

The  costs  in  Chambers  and  of  this  appeal  to  be  costs  to 
the  party  ultimately  successful ; but  not  more  than  one  set 
of  costs  to  be  taxed  to  the  execution  creditors. 

The  execution  creditors  the  Molsons  Bank  appealed 
from  this  decision,  and  their  appeal  was  argued  before  a 
Divisional  Court  composed  of  Armour,  C.  J.,  and  Street, 
J.,  on  the  23rd  October,  1893. 
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Shepley,  Q.C.,  for  the  appellants.  My  first  point  is  that 
Mr.  Justice  MacMahon  had  no  jurisdiction  to  stay  pro- 
ceedings under  regular  executions  on  the  application  of  a 
creditor  who  has  no  judgment  and  is  a stranger  to  the 
proceedings  sought  to  he  stayed.  [Armour,  C.  J. — We 
should  like  to  hear  counsel  in  support  of  the  order.  Nicliolls 
V.  Nicliolls,  3 P.  R 201,  is  a case  in  point.] 

D.  E.  Thomson,  Q.C.,  for  the  plaintiffs.  The  question  is 
whether  the  goods  of  the  firm  were  or  were  not  free  from 
the  lien  created  by  our  execution.  Pending  the  decision 
of  this  question,  the  Court  puts  its  hand  on  the  fund  and 
stays  any  dealing  with  it.  Upon  the  motion,  the  sheriff’ 
asks  for  protection.  That  gives  the  Court  jurisdiction. 
By  sec.  52  (9)  of  the  Judicature  Act,  R S.  0.,  ch.  44,  a 
third  party  may  apply  summarily  for  a stay  where  he 
would  formerly  have  been  entitled  to  an  injunction.  In 
this  case  we  should  have  been  entitled  to  an  injunction  : 
High  on  Injunctions,  sec.  1543.  [Armour,  C.  J. — This 
is  not  a case  where  there  is  a doubt.  The  regularity  of 
these  executions  under  which  the  sheriff  is  proceeding  is 
not  attacked].  The  question  is  before  the  Court  whether 
our  execution  is  first.  There  is  a doubt.  A third  party 
has  a right  upon  summary  application  to  interfere  with 
execution  : Wright  v.  Redgrave,!!  Ch.  D.  24.  [Street,  J. — 
But  there  is  no  fraud  or  collusion  here]. 

Langton,  Q.C.,  for  the  sheriff. 

Armour,  C.  J. — We  think  it  clear  that  the  order  of  Mr. 
Justice  MacMahon  cannot  be  upheld.  There  is  no  juris- 
diction to  interfere  with  the  sheriff’s  proceedings  upon 
writs  which  are  regularly  in  his  hands.  The  sheriff  has 
to  go  on  and  do  whatever  the  law  requires  him  to  do 
under  the  writs.  The  plaintiffs  had  no  locus  standi  to 
apply  in  these  actions,  and  the  Judge  had  no  power  to 
interfere,  upon  their  application,  with  the  sheriff’s  pro- 
ceedings. The  plaintiffs  might  be  entitled  to  an  order 
upon  the  sheriff,  in  their  own  action,  staying  the  distribu- 
tion of  the  money  until  such  time  as  their  appeal  is  dis- 
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posed  of.  But  this  order  goes  beyond  that.  We  must 
allow  the  appeal.  It  will  be  the  duty  of  the  sheriff  to 
make  entries  under  the  Creditors’  Belief  Act  just  as  if  the 
order  of  Mr.  J ustice  MacMahon  had  not  been  made. 

The  plaintiffs’  appeal  from  the  order  of  Galt,  C.  J., 
mp?"a,was  then  argued  before  the  same  Divisional  Court. 

D.  E.  Thomson^  Q.C.,  for  the  appellants.  The  judgment 
was  perfectly  regular  as  far  as  the  plaintiffs  are  concerned. 
They  found  an  appearance  regularly  entered  and  acted 
upon  it.  Suppose  Smith,  when  served  with  the  writ,  had 
said  nothing  about  it  to  anyone,  and  judgment  had  been 
entered  by  default.  Would  that  not  have  been  a regular 
judgment,  the  service  on  Smith  being  good  service  on  the 
partnership,  under  Rule  265  ? The  judgment  cannot  be 
said  to  be  irregular  as  against  the  plaintiffs,  and  it  cannot 
be  set  aside  unless  merits  are  shewn.  No  attempt  is  made 
to  shew  merits.  There  is,  in  fact,  no  defence  to  the  action. 
The  judgment  is  a perfectly  just  one.  It  is  not  pretended 
that  the  plaintiffs  had  any  notice  of  the  want  of  authority 
to  appear  for  Cooper.  What  distinguishes  this  case  from 
others  is  that  here  there  was  a regular  service — a service 
on  which  a judgment  could  well  be  founded.  In  Roissier 
V.  Wesfhrooh,  24  C.  P.  91,  which  follows  Bayley  v.  Buck- 
land,  1 Ex.  1,  there  was  no  good  service.  A business 
could  not  go  on  if  a solicitor  had  to  obtain  instructions 
from  each  partner  individually.  A retainer  need  not  be 
by  each  member  of  the  firm.  I rely  on  Bayley  v.  Buck- 
land,  1 Ex.  1 ; Hamhidge  v.  De  la  Crouee,  3 C.  B.  742  ; 
Wiggins  v.  Peppin,  2 Beav.  403 ; Cordery  on  Solicitors, 
2nd  ed.,  p.  106  et  seq. 

Shepley,  Q.  C.,  for  Cooper,  was  stopped  by  the  Court, 
after  he  had  referred  to  Joyce  v.  Murray,  Robinson  and 
Joseph’s  Digest,  p.  672  ; Holme  y.  Allan,  Taylor  348  ; Mas- 
sey V.  Rapelje,  5 C.  P.  134;  Huffy.  Cameron,  1 P.  R.  255. 

Armour,  C.  J. — We  think  the  order  of  the  learned  Chief 
Justice  is  right.  Although  the  service  effected  here  was 


424  ONTARIO  PRACTICE  REPORTS.  [VOL. 

sufficient  to  maintain  a judgment  by  default  against  the 
firm,  yet  Cooper,  never  having  been  served,  and  having 
only  constructive  notice  of  the  writ,  was  in  the  same  posi- 
tion, with  regard  to  a solicitor  appearing  for  him  without 
his  authority,  as  if  there  had  been  no  service  upon  him  at 
all. 

Street,  J. — And  that  is  the  distinction  between  this 
case  and  what  is  said  in  Bayley  v.  Buckland,  1 Ex.  1. 

The  order  of  MacMahon,  J.,  was  accordingly  set  aside 
with  costs,  without  prejudice^to  any  application  which  the 
sheriff  might  make  for  protection. 

The  order  of  Galt,  C.  J.,  was  affirmed  with  costs. 

Leave  to  appeal  to  the  Court  of  Appeal  was  granted 
with  respect  to  both  orders. 
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Atwood  v.  Atwood. 

Husband  and  Wife — Interim  Alimony — Separation  Deed — Agreement  not 
to  Sue  for  Alimony. 

The  granting  of  interim  alimony  rests  in  the  sound  discretion  of  the  Court 
in  view  of  all  the  circumstances. 

A husband  and  wife  had  executed  a deld,  reciting  unhappy  differences, 
and  agreeing  to  live  apart.  The  consideration  was  ^800 — a down  pay- 
ment of  $100  and  an  annual  provision  of  like  amount  for  seven  years. 
Stipulation  by  the  wife  not  to  sue  for  alimony  or  to  seek  restoration 
of  conjugal  rights.  The  deed  was  executed  after  advice  given  to  the 
wife  by  a separate  solicitor.  After  the  expiration  of  seven  years  she 
brought  an  action  for  alimony,  and  in  applying  for  interim  alimony  did 
not  shew  fraud  or  duress  : — 

Held,  that  the  application  must  be  refused. 

Semble,  that  the  wife’s  stipulation  was  not  limited  to  the  seven  years,  but 
extended  to  her  future  life,  and  a provision  to  arise  de  anno  in  annum 
was  not  essential  to  uphold  the  deed  : — 

Semble,  also,  that  a husband  and  wife  may  validly  agree  inter  se  to  live 
apart,  and  the  wife’s  engagement  not  to  sue  for  alimony  nor  to  claim 
restoration  of  marital  intercourse,  if  founded  on  valuable  consideration, 
will  be  enforceable  against  her  and  may  be  set  up  in  bar  of  her  action. 

[November  7,  1893. — Boyd,  C.] 


An  appeal  by  the  plaintiff  in  an  action  for  alimony 
against  an  order  of  the  local  Judge  at  Woodstock  dismiss- 
ing an  application  by  the  plaintiff  for  an  order  for  the 
payment  by  the  defendant  of  interim  alimony  and  dis- 
bursements. The  facts  are  stated  in  the  judgment. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  6th  November,  1893. 

W.  M.  Douglas,  for  the  plaintiff. 

W.  H.  Blake,  for  the  defendant. 

J udgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  granting  of  interim  alimony  rests  upon 
the  sound  discretion  of  the  Court,  in  view  of  all  the  cir- 
cumstances. Here  the  question  is  presented  at  the  outset 
that  the  wife  is  disabled  from  coming  to  the  Court  for 
alimony,  on  the  ground  that  she  has  contracted  herself  out 
of  this  remedy  by  the  provisions  of  a deed  of  separation 
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executed  by  both  parties  in  November,  1885.  The  fact  of 
the  existence  of  such  a document  is  admitted,  but  its  legal 
effect  is  questioned — no  affidavits  shewing  fraud  or  duress 
being  before  me  on  this  appeal.  Without  seeking  to  pre- 
judice the  considered  adjudication  of  this  case  upon  the 
merits,  my  present  impression  is  against  the  plaintiff, 
having  regard  to  the  more  modern  decisions.  The  deed  is 
between  husband  and  wife,  reciting  unhappy  differences, 
and  was  executed  after  advice  being  given  to  the  wife  by 
a separate  solicitor.  The  consideration  is  $800 — a down 
payment  of  $100,  and  an  annual  provision  of  like  amount 
for  seven  years.  Stipulation  by  the  wife  not  to  sue  for 
alimony,  or  to  seek  restoration  of  conjugal  rights — which 
I take  to  be  not  limited  to  the  seven  years  of  annual  pay- 
ments, but  to  extend  to  the  future  life  of  the  party.  Ac- 
cording to  present  authorities,  there  may  be  direct 
transactions  between  husband  and  wife  in  matters  matri- 
monial as  to  the  compromise  of  litigation  and  the  avoidance 
of  litigation  by  arrangements  to  live  apart,  which  are 
binding  as  personal  engagements,  and  are  deemed  to  be 
necessary  exceptions  to  the  general  incapacity  of  husband 
and  wife  to  contract.  I take  it  that  husband  and  wife 
may  validly  agree  inter  se  to  live  apart,  and  the  wife’s 
engagement  not  to  sue  for  alimony  or  to  claim  the  restor- 
ation of  marital  intercourse,  if  founded  on  valuable  con- 
sideration given  by  the  husband,  will  be  enforceable  against 
her,  and  may  be  set  up,  as  here,  in  bar  of  her  action  for 
that  purpose  : In  re  Besant,  12  Ch.  D.  508;  Cahill  v.  Cahill y 
8 App.  Cas.  at  p.  429  ; Rose  v.  Rose,  8 P.  D.  98 ; and  Clark 
V.  Clark,  10  P.  D,  188. 

The  chief  point  of  doubt  appears  to  be  whether  the 
limited  arrangement  for  maintenance  or  its  equivalent, 
covering  only  seven  years,  is  sufficient  to  invalidate  the 
instrument  for  the  period  thereafter  unprovided  for.  But 
if  the  capacity  to  deal  at  all  is  conceded,  then  the  parties 
make  their  own  terms,  and  why  should  the  Court  inter- 
fere unless  on  some  such  ground  as  improvidence  ? A 
>separation  deed  may  be  well  upheld  by  the  payment  of  a 
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sum  in  gross,  and  a provision  to  arise  de  anno  in  annum 
is  not  essential.  See  also  Eastland  v.  Burchell,  3 Q.  B.  D. 
432. 

But  without  going  further  as  to  matters  not  yet 
raised  upon  the  pleadings,  I am  of  opinion  that  the 
present  order  refusing  interim  alimony  ought  not  to  be 
disturbed.  The  wife  has  placed  herself  voluntaril}^  in 
the  situation  she  occupies ; she  may  be  relieved  from  the 
bar  which  at  present  seems  to  exist  by  virtue  of  her  own 
act  and  deed,  but  she  is  not  in  the  privileged  situation  of 
a wife  wronged  by  her  husband  who  is  coming  to  the 
Court  because  of  his  violence  or  unjustifiable  desertion. 

The  appeal  is  dismissed  without  costs 


Re  Central  Bank  of  Canada. 
Watson’s  Case. 


Judgment  Debtor — Re-examination  of — Rule  926 — Special  Grounds. 

The  examination  of  a j udgment  debtor  in  aid  of  execution  under  Rule 
926,  may  be  made  of  the  most  searching  character — a cross-examination 
of  the  severest  kind  ; and  very  strong  special  grounds  must  be  shewn 
to  justify  further  examination  of  a debtor  who  has  fully  and  fairly 
answered  on  two  former  examinations. 

And  where  it  did  not  appear  that  any  change  in  the  circumstances  of  the 
judgment  debtor  had  taken  place  since  her  last  examination,  and  the 
affidavit  on  which  an  application  for  a third  examination  was  based  did 
not  shew  the  grounds  for  the  deponent’s  belief  that,  she  had  property 
concealed,  and  did  not  negative  the  ability  to  obtain  information  as  to 
details,  the  application  was  refused. 


[November  7,  1893. — Boyd,  C.j 

An  appeal  by  Sarah  Watson  from  an  order  of  the 
Master  in  Chambers  requiring  her  to  attend  for  examina- 
tion as  a judgment  debtor,  at  the  instance  of  G.  R, 
Hogaboom,  the  assignee  of  a judgment  recovered  by  the 
above-named  bank  against  the  appellant  for  $5,000,  the 
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amount  of  capital  stock  of  the  bank  held  by  her  at  the 
time  an  order  was  made  for  the  winding-up  of  the  bank. 

The  appellant  had  already  been  twice  examined  as  a 
judgment  debtor  upon  the  same  judgment,  first  at  the 
instance  of  the  liquidator,  and  again  by  Hogaboom,  the 
present  applicant. 

The  affidavit  of  Hogaboom  on  which  the"’application  for 
the  order  appealed  from  was  made,  stated  that  he  had  re- 
cently been  informed  that  Sarah  Watson  had  a large 
quantity  of  property ; that  the  information  came  from  a 
source  that  the  deponent  was  not  permitted  to  disclose,  but 
in  a way  that  convinced  him  it  was  reliable  ; that  he  be- 
lieved and  v/as  convinced  that  if  she  were  thoroughly  ex- 
amined, her  examination  would  disclose  that  she  had 
property  in  the  neighbourhood  of  $15,000,  in  ways  and 
places  that  she  thought  to  be  beyond  the  deponent’s  search 
or  reach ; and  that,  had  the  facts  been  known  at  the  time 
she  was  previously  examined,  he  could  have  instructed 
counsel  who  would  have  elicited  from  her  the  existence, 
condition,  and  place  of  such  property. 

Hogaboom  was  cross-examined  on  his  affidavit  by 
counsel  for  Sarah  Watson  and  said  he  got  his  information 
from  his  solicitor. 

His  solicitor  was  examined  as  a witness  upon  the  motion 
and  declined  to  give  the  source  of  his  information,  but  said 
that  it  was  a reliable  source  and  that  he  had  paid  money 
for  the  information,  and  also  described  the  nature  of  the 
property  which  he  was  informed  Sarah  Watson  was  pos- 
sessed of. 

On  her  previous  examinations  she  had  stated  that  she 
was  not  possessed  of  any  property  of  any  kind  whatever. 

The  appeal  from  the  Master’s  order  was  argued  before 
Boyd,  C.,  in  Chambers,  on  the  7th  November,  1893. 

Pattullo,  for  Sarah  Watson. 

Charles  Macdonald,  for  Hogaboom. 

Judgment  was  delivered  on  the  same  day. 
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Boyd,  C. — The  examination  for  discovery  from  the  judg- 
ment debtor,  in  aid  of  execution  under  Rule  926,  is  meant  to 
be,  and  may  be  made,  of  the  most  searching  character,  not 
only  an  examination,  but  a cross-examination,  and  that 
of  the  severest  kind:  per  Lord  Justice  James  in  Republic  of 
Costa  Rica  v.  Strousherg,  16  Ch.  D.  at  p.  12. 

The  present  defendant  has  been  examined  twice  as  a 
judgment  debtor,  and  now  a third  inquisition  has  been 
ordered  by  the  Master,  from  which  an  appeal  is  taken. 
Very  strong  and  sufficient  grounds  of  fact  must  be  laid 
to  justify  further  prosecution  of  a defendant  who  has 
fully  and  fairly  answered  on  two  former  examinations 
as  to  her  means.  The  last  examination  was  had  on  the 
13th  March,  1893,  and  it  does  not  appear  that  any 
change  in  her  circumstances  has  happened  since  then. 
The  affidavit  on  which  the  application  is  based  does  not 
comply  with  Rule  609  as  to  the  grounds  of  belief,  and 
it  does  not  negative  the  ability  to  obtain  information 
of  details  from  the  same  source  to  which  is  attributed  the 
information  leading  to  this  application. 

I do  not  propose  to  lay  down  rules  as  to  what  would  be 
sufficient  to  warrant  re-examinations  for  the  third  time  of 
execution  debtors,  but  I am  clearly  of  opinion  that  the 
present  materials  ought  not  so  to  be  acted  upon. 

I therefore  allow  the  appeal  with  costs  to  be  set  off 
against  the  applicant’s  judgment. 
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Bennett  v.  Empire  Printing  and  Publishing 
Company. 


Security  for  Costs — Order  for — Appeal  from — Dismissing  Action— Rule 
1246 — Sufficient  Cause” 

The  fact  that  the  plaintiff  has  lodged  an  appeal  against  an  order  for 
security  for  costs  is  “sufficient  cause,”  within  the  meaning  of  Rule 
T246,  to  exempt  him  from  having  his  action  dismissed  for  failure  to 
comply  with  the  order,  pending  the  appeal. 

And  if  a motion  to  dismiss  is  made,  the  better  practice  is  to  enlarge  it 
before  the  appellate  tribunal,  to  be  dealt  with  after  the  main  question 
has  been  determined. 

[November  7,  \^%Z.  — Boyd,  C.] 

This  was  an  action  of  libel  against  the  publishers  of  a 
newspaper. 

On  the  25th  September,  1893,  an  order  was  made  by  a 
Judge  in  Chambers,  under  section  9 of  K.  S.  0.  ch.  57, 
requiring  the  plaintifi  to  give  security  in  the  sum  of  S400 
for  the  defendants’  costs  of  the  action,  within  four  weeks 
from  the  date  of  the  order,  staying  proceedings  meanwhile, 
and  providing  that,  in  default  of  security  being  given 
within  the  four  weeks,  the  action  should  be  dismissed  with 
costs. 

Within  the  four  weeks  the  plaintiff  gave  notice  of  ap- 
peal to  the  Divisional  Court  of  the  Chancery  Division 
from  the  order  so  made.  The  next  sittings  of  the  Divi- 
sional Court  was  to  begin  on  the  first  Thursday  in  Decem- 
ber. 

The  plaintiff  did  not  give  security,  and  the  defendants 
on  the  30th  October,  1893,  moved  before  the  Master  in 
Chambers  for  an  order  dismissing  the  action.  The  Master 
made  an  order  providing  that,  upon  the  plaintiff  paying 
into  Court  within  fourteen  days  the  sum  of  $50  as  secu- 
rity for  the  defendants’  costs  of  the  plaintiff’s  appeal  to 
the  Divisional  Court  from  the  order  of  the  25th  Septem- 
ber, proceedings  under  that  order  should  be  stayed  during 
the  pendency  of  that  appeal ; but  that,  in  default  of  such 
payment  into  Court,  the  action  should  be  dismissed  with 
costs. 
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The  plaintiff’s  appeal  from  this  order  was  argued  before 
Boyd,  C.,  in  Chambers,  on  the  7th  November,  1893. 

W.  Stewart,  for  the  plaintiff. 

H.  Gassets,  for  the  defendants. 

Judgment  was  delivered  on  the  same  day. 

Boyd,  C. — The  plaintiff  was  ordered  to  give  security  for 
costs,  and  was  liable  to  have  his  action  dismissed  if  this 
was  not  done  within  four  weeks.  Within  that  time  he 
appealed  from  the  order  to  the  Divisional  Court,  which 
has  not  yet  met.  At  the  end  of  the  four  weeks  the  de- 
fendants moved  to  dismiss,  and  the  Master  stayed  the  pro- 
ceeding to  dismiss  only  upon  condition  that  the  plaintiff 
paid  into  Court  $50  to  answer  the  costs  of  appeal.  This, 
in  effect,  precludes  the  appeal,  assuming  that  the  motion 
for  security  is  rightly  based  on  the  fact  of  the  plaintiff 
being  penniless. 

Rule  1246  is  to  be  read  with  the  order  in  appeal,  and  it 
provides  that  if  the  plaintiff  fails  “without  sufficient 
cause”  to  comply  with  the  order  as  to  security,  he  shall 
be  liable  to  have  iiis  action  dismissed. 

The  fact  of  the  appeal  lodged  was,  in  my  opinion,  “ suffi- 
cient cause”  to  exempt  the  plaintiff  from  the  extreme 
measure  of  havingh  is  action  dismissed  pending  the  appeal. 

The  better  practice  would  be  in  such  cases  to  enlarge 
the  motion  to  dismiss,  if  made,  before  the  appellate  Court, 
to  be  dealt  with  after  the  main  question  of  security  or  no 
security  has  been  determined. 

That  will  be  the  order  on  the  present  appeal ; with  costs 
to  be  disposed  of  by  the  appellate  Court. 
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Grothe  et  al.  V.  Pearce. 

Gosts — Interpleader  Issue — Reservation, 

The  costs  of  an  interpleader  issue  should  not  be  reserved  by  the  inter- 
pleader order  to  be  disposed  of  in  Chambers,  but  should  be  left  to  be 

dealt  with  by  the  trial  J udge. 

[November  14,  1893. — The  Court  oj  Appeal.^ 

An  appeal  by  the  plaintiffs  (execution  creditors)  from 
the  judgment  of  Boyd,  C.,  the  trial  Judge,  upon  an  inter- 
pleader issue,  in  favour  of  the  defendant  (the  claimant). 

The  trial  of  the  issue  was  directed  by  an  order  made  by 
the  Master  in  Chambers,  whereby  the  costs  of  the  issue 
were  reserved  to  be  disposed  of  in  Chambers  after  the 
determination  of  the  issue. 

The  appeal  vras  argued  before  Hagarty,  C.  J.  0.,  and 
Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  29th  and 
30th  May,  1893. 

McCarthy,  Q.  C.,  and  J.  A.  Macintosh,  for  the  appellants. 

E.  F.  B.  Johnston,  Q.  C.,  and  R.  L.  Johnston,  for  the 
defendant. 

Judgment  was  delivered  on  the  14th  November,  1893, 
dismissing  the  appeal  with  costs. 

Burton  and  Osler,  JJ.A.,  gave  reasons  in  writing  deal- 
ing with  the  evidence  and  stating  that  they  did  not  see 
their  way  to  interfering  with  the  Chancellor’s  finding  upon 
conflicting  evidence ; and  in  this  Hagarty,  C.  J.  O.,  and 
Maclennan,  J.  A.,  concurred. 

Osler,  J.  A.,  then  said  that  the  Court  desired  to  point 
out  that  the  order  directing  the  trial  of  the  issue  was  not 
properly  framed  in  so  far  as  it  reserved  the  costs  of  the 
issue  to  be  disposed  of  in  Chambers,  and  that  the  proper 
practice  in  future  would  be  to  leave  the  costs  to  be  dealt 
with  by  the  trial  Judge,  in  his  discretion,  or  in  accordance 
with  the  jury’s  finding. 
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Goodeve  V.  White. 

Discovery — Transferee  of  Judgment  Debtor — Examination — Rule  928. 

Upon  an  application  under  Rule  928  for  an  order  for  the  examination  of 
the  wife  of  the  judgment  debtor  as  a person  to  whom  he  had  made  a 
transfer  of  his  property,  the  affidavit  of  the  applicant,  the  judgment 
creditor,  stated  that  the  action  arose  out  of  the  sale  of  a stock  of  goods 
by  the  plaintiff  to  the  defendant,  and,  referring  to  a verified  copy  of 
the  judgment  debtor’s  examination,  taken  under  Rule  926,  that  on  such 
examination  the  latter  admitted  that  he  had  transferred  to  his  wife  a 
sum  of  money,  part  of  the  proceeds  of  the  sale  of  the  same  stock  of 
goods.  In  the  examination  the  judgment  debtor  stated  that  in  buying 
the  stock  from  the  plaintiff  he  was  acting  as  agent  for  his  wife,  and 
that  when  he  sold  it  he  gave  the  purchase  money  to  her,  as  it  was  her 
own  property  : — 

Held,  that,  upon  this  material,  an  order  for  the  examination  of  the  wife 
was  properly  made. 

Per  OsLER,  J.  A. — On  such  an  application  the  real  title  of  the  debtor 
should  not  be  inquired  into  or  tried  ; nor  can  the  transferee  resist  it 
merely  by  asserting  that  the  debtor  held  the  property  as  agent  or 
trustee  ; standing  in  his  name  and  being  dealt  with  as  his  own,  it  was 
primd  facie  his. 

Per  Maclennan,  J.  A.  —The  case  intended  by  the  Rule  is  a transfer  of  tho 
debtor’s  own  propertjq  and  not  of  property  which  he  has  dealt  with  as 
agent  or  trustee  for  another.  But  where  it  is  a disputed  question 
whether  the  property  was  not  the  property  of  the  debtor  or  property  in 
which  he  had  an  interest,  the  Rule  ought  to  be  applied. 

[October  27,  1893. — The  Court  of  Appeal.] 


An  appeal  by  Mary  Ann  White  from  an  order  of  the 
Judge  of  the  County  Court  of  the  county  of  York,  made 
in  Chambers,  under  Rule  928,  for  the  examination  of  the 
appellant  as  a person  to  whom  the  defendant,  a judgment 
debtor,  had  made  a transfer  of  his  property. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  and 
Osler  and  Maclennan,  JJ.A.,  on  the  14th  September, 
1893. 

Ryckman,  for  the  appellant,  referred  to  Blakeley  v. 
Blaase,  12  P.  R.  565. 

W.  H.  Garvey,  for  the  plaintiff,  the  judgment  creditor, 
referred  to  Gowans  v.  Barnet,  12  P.  R.  330 ; British  Can- 
adian L.  <&;  I.  Go.  V.  Britnell,  13  P.  R.  310. 

Judgment  was  delivered  on  the  27th  October,  1893. 
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OsLER,  J.  A. — This  is  an  appeal  by  Mary  Ann  White, 
the  wife  of  the  judgment  debtor  William  White,  from  an 
order  made  by  the  Judge  of  the  County  Court  of  the 
county  of  York,  in  Chambers,  under  Con.  Kule  928, 
whereby  it  was  ordered  that  she  should  attend  and  submit 
to  be  examined  upon  oath  as  to  the  estate  and  effects  of 
the  debtor,  and  as  to  the  property  and  means  he  had 
when  the  debt  or  liability  which  was  the  subject  of  the 
action  was  incurred,  and  as  to  the  property  and  means  he 
still  had  of  discharging  the  judgment,  and  as  to  the  disposal 
he  had  made  of  any  property  since  contracting  the  debt  or 
incurring  the  liability,  and  as  to  any  and  what  debts  were 
owing  to  him. 

The  Eule,  which  is  taken  from  the  Act  49  Vic.  ch.  16, 
sec.  12  (0.),  enacts  that  where  a judgment  has  been  obtained, 
the  Judge,  on  the  application  of  the  party  entitled  to  en- 
force it,  may  order  any  person  to  whom  the  debtor  has 
made  a transfer  of  his  property  or  effects  since  the  date 
when  the  liability  or  debt  which  was  the  subject  of  the 
action  was  incurred,  to  attend  and  be  examined,  in  the 
terms  of  the  order  complained  of. 

The  grounds  of  appeal  substantially  are  that  the  appel- 
lant is  not  a transferee  of  the  judgment  debtor  within 
the  meaning  of  the  Rule  928,  and  that  no  sufficient 
grounds  were  shewn  for  making  the  order,  and  that  it  was 
made  on  insufficient  and  defective  material. 

The  affidavit  of  the  plaintiff’s  solicitor  states  inferen- 
tially,  and,  in  my  opinion,  sufficiently  for  the  purpose  of 
such  a proceeding  as  the  Eule  provides  for  (which  is  a sum- 
mary application  to  be  made  in  Chambers,  and  upon  such 
evidence  as  is  usually  admissible  upon  applications  of  that 
kind),  that  the  action  arose  out  of  the  sale  of  a stock  of 
goods  by  the  plaintiff  to  the  defendant ; and  it  also  states — 
referring  to  a verified  copy  of  the  judgment  debtor’s  exam- 
ination taken  under  Eule  926  for  a further  explanation — 
that  on  such  examination  the  latter  admitted  that  he  had 
transferred  to  the  appellant  the  sum  of  $3,000,  part  of  the 
proceeds  of  the  sale  of  the  said  stock  of  goods.  The 
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affidavit  is  loosely  drawn,  and  states  the  facts  very  mea- 
grel}^  but  it  makes,  in  my  opinion,  a 'primd  facie  case  for 
the  application  of  the  Rule.  Two  sales  are  necessarily  to 
be  inferred  of  the  same  stock  of  goods  : one  a sale  by  the 
plaintiff  to  the  judgment  debtor,  “ out  of  which  sale  the 
judgment  recovered  herein  arose and  a subsequent  sale 
of  it  by  the  judgment  debtor,  part  of  the  proceeds  of 
which  ($3,000)  he  transferred  to  his  wife,  the  appellant. 
She  made  no  affidavit  in  opposition  to  the  motion,  for 
the  reason,  as  we  were  candidly  told,  that  if  she  had  done 
so,  she  would  have  been  subject  to  a cross-examination 
which  would  have  defeated  her  object  in  attacking  the 
order.  There  was,  therefore,  evidence  on  which  the  learned 
Judge  might  act,  and,  in  my  opinion,  was  justified  in  act- 
ing, of  a transfer  by  the  debtor  of  his  property  to  the 
appellant  since  the  date  when  the  debt  or  liability  which 
was  the  subject  of  the  action  was  incurred. 

It  is,  however,  contended  by  the  appellant  that  the 
money  so  transferred  by  the  debtor  to  her  was  her  own 
property,  and  that  this  appears  by  the  examination.  His 
story  is  that  he  bought  a stock  of  goods  from  the  plaintiff 
in  his  own  name,  which  he  sold  to  one  Hay,  to  be  paid  for 
partly  by  a transfer  of  some  house  property  in  the  cit}q 
and  partly  by  $3,000  in  cash,  which  latter  he  actually 
received,  and  says  he  gave  to  the  appellant.  He  enters 
into  a long  explanation  for  the  purpose  of  shewing  that 
it  actually  belonged  to  her.  He  says  that  in  buying  the 
stock  from  the  plaintiff  he  was  really  acting  as  agent 
for  his  wife,  and  that  the  transaction  was,  in  fact,  one 
by  which  an  exchange  was  made  by  him  of  certain 
houses  belonging  to  his  wife  in  Huntley  street,  for  a shop 
and  premises  of  the  plaintiff’s,  with  a stock  of  general 
merchandize  therein,  in  the  township  of  Bentinck,  county 
of  Grey.  This  stock,  he  says,  “ I sold  to  Hay” — for  part 
property  $1,000,  and  something  over  $3,000  in  cash. 
The  property  he  had  not  yet  got,  Hay  not  being  able  to 
complete  the  title  to  it.  It  was  property  in  Frichot  street, 
in  the  city.  Asked  : “ Did  you  get  a conveyance  of  it  ? A. 
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No.  Q.  In  whose  name  is  it  in  the  registry  office  now  ? 
A.  No  one  that  I know  of.  Q.  Would  you  be  surprised 
to  know  it  was  in  your  name  ? A.  I would.  I never  gave 
any  instructions  in  that  way.  Q.  It  is  a mistake,  and 
should  have  been  in  your  wife’s  ? A.  It  would  not  have 
been  in  my  wife’s  in  any  case.  Q.  At  any  rate,  that 
was  the  property  you  were  to  get  ? A.  Yes.  Q.  I find 
that  in  that  deal  a deed  is  registered  from  Hay  to  you  in 
July  last  ? A.  I never  gave  any  instructions  to  have  it 
registered.  * * Q.  Then  the  only  thing  that  is  open  in 

that  deal  is  that  he  is  to  make  good  the  title  to  the  pro- 
perty ? A.  Yes.”  Then  he  says  that  the  difficulty  is  that 
there  is  a “ blanket  ” mortgage  on  it,  covering  several  houses, 
instead  of  there  being  a separate  mortgage  on  each,  and  that 
he  had  himself  formerly  sold  the  same  property  to  Hay  with 
the  same  mortgage  on  it.  The  omission  of  the  vendor, 
the  judgment  debtor,  to  discharge  his  own  mortgage  on  the 
property  sold  seems,  therefore,  the  only  thing  which  stands 
in  the  way  of  the  completion  of  the  sale. 

The  agreement  with  Goodeve,  the  plaintiff,  was  pro- 
duced. The  appellant  is  not  a party  to  it,  or  referred  to  in 
it  in  any  way,  and,  so  far  as  appears  by  it,  Goodeve  and  the 
judgment  debtor  are  both  dealing  with  their  own  pro- 
perties, and  make  themselves  reciprocally  liable  to  each 
other. 

Apart  from  the  primd  facie  case  established  by  the 
affidavit  filed  in  support  of  the  application,  the  judgment 
debtor’s  examination  discloses  just  such  a case  as  the  Rule 
was  intended  to  provide  for.  The  examination  of  the 
third  party  is  simply  for  discovery,  and  was  intended  to 
be  ancillary  to  the  examination  of  the  judgment  debtor 
under  Rule  926,  so  that  without  putting  the  creditor  to 
the  expense  and  delay  of  bringing  an  action  to  set  aside 
or  attack  a suspicious  transaction  or  dealing  with  the 
debtor’s  property,  the  person  to  whom  it  had  been  trans- 
ferred might  be  examined,  and  the  matter  probed  in  that 
way.  It  was  never  intended  that  onjsuch  an  application 
the  real  title  of  the  debtor  should  be  inquired  into  or 
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tried;  or  that  the  transferee  might  resist  it  merely  by 
asserting  that  the  debtor  had  held  it  as  agent  or  trustee. 
Standing  in  his  name  and  dealing  with  it  as  his  own,  it 
was  primd  facie  his  ; and  his  transferee  is,  in  my  opinion, 
liable  to  be  examined  under  the  Kule. 

Maclennan,  J.  a. — If  it  were  clearly  made  out  that  the 
money  which  the  judgment  debtor  handed  to  his  wife  was 
not  his  own  money,  but  that  of  his  wife,  and  which  he  was 
handling  as  her  agent  or  trustee,  and  had  paid  or  transfer- 
red to  her  merely  because  it  was  her  money  and  not  his, 
then  I think  the  order  appealed  from  would  have  been 
wrong.  The  case  intended  by  the  Rule  is  a transfer  of  the 
debtor’s  own  property  or  effects,  and  not  property  which 
he  has  dealt  with  as  ao;ent  or  trustee  for  another.  But 
when  it  is  a disputed  and  a serious  question  whether  the 
property  dealt  with  was  not  the  property  of  the  debtor,  or 
property  in  which  he  had  an  interest,  then  I think  the 
Rule  ought  to  be  applied  ; and  I think  this  is  such  a case. 

The  Rule  defines  carefully  the  scope  and  limits  of  the 
examination,  and  where,  as  in  this  case,  the  judgment  debt 
arose  out  of  the  same  transaction  as  the  property  which  is 
alleged  to  have  been  transferred,  I think  the  order  ap- 
pealed against  was  properly  made.  The  affidavit  in  sup- 
port of  the  a|)pHcation  is  certainly  very  loose  and  meagre ; 
but  upon  the  whole,  I think,  at  this  stage  of  the  proceed- 
inofs,  we  oimht  not  to  hold  it  to  be  insufficient. 

The  appeal  should  be  dismissed. 

Hagahty,  C.  J.  O.,  concurred. 

Appeal  dismissed  with  costs. 
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Standard  Bank  of  Canada  v.  Frind. 


Partnership — Rule  876 — Judgment  against  Firm — Execution  against  Al- 
leged Member  of  Firm — Issue — Amendment. 

The  latter  part  of  Rule  876,  providing  for  an  application  for  leave  to  issue, 
upon  a judgment  against  a firm,  execution  against  some  person  as  a 
member  of  the  firm  other  than  those  mentioned  in  sub-sections  (6)  and 
(c)  of  the  Rule,  applies  only  where  there  is  in  truth  a partnership 
which  is  bound  by  the  judgment  obtained  against  the  firm  in  conse- 
quence of  the  service  of  the  writ  of  summons  upon  one  of  its  members 
or  its  manager. 

Where  there  is  in  fact  no  partnership,  no  one  can  be  bound  by  a judg- 
ment against  an  abstraction  called  “a  firm,”  except  the  person  who 
has  been  served  under  the  provisions  of  Rule  266  and  who  has  appeared 
or  pleaded  in  the  action. 

And  where  the  wife  of  the  manager  of  the  business  of  a so-called  firm, 
who  was  shewn  by  the  subsequent  proceedings  to  have  been  merely  a 
trustee  for  him  of  the  profits,  was  personally  served  as  a defendant 
with  process  in  an  action  against  the  firm  upon  a bill  of  exchange,  and 
defended 

Held,  that,  as  there  was  in  fact  no  partnership,  an  issue  directed  to  deter- 
mine whether  the  husband  was  liable  to  have  execution  issued  against 
him  as  a member  of  the  firm,  upon  a judgment  recovered  in  the  action 
against  the  firm,  must  be  found  in  favour  of  the  husband  ; and  no 
amendment  could  be  made  which  would  enable  the  Court  to  determine 
otherwise  ; [Hagarty,  C.  J.  0. , dissenting.  ] 

Per  Hagarty,  C.  J.  O. — The  husband  was  in  fact  the  firm  itself  ; his  lia- 
bility for  the  debts  of  the  firm  was  established  ; and  it  was  not  clearly 
wrong  to  find  that  he  was  a member  of  the  firm.  But,  at  any  rate,  it 
was  a case  in  which  the  power  to  make  all  necessary  amendments  could 
and  should  be  exercised. 

•Judgment  of  the  Common  Pleas  Divisional  Court  reversed. 

[October  27,  1893.  — The  Court  of  Appeal.~\ 

An  appeal  by  the  defendant  from  an  order  of  the  Divis- 
ional Court  of  the  Common  Pleas  Division  dismissing  a 
motion  by  the  defendant  to  set  aside  the  judgment  for  the 
plaintiffs  entered  by  Falconbridge,  J.,  upon  the  trial 
before  him  of  an  issue  directed  under  the  following  cir- 
cumstances : — 

An  action  was  brought  by  the  plaintiffs  against  the  firm 
of  Frind  & Co.  to  recover  $551.49  and  interest  upon  a bill 
of  exchange. 

The  writ  of  summons  was  served  on  Eva  Frind.  The 
affidavit  of  service  stated  that  she  was  ‘‘  of  the  firm  of 
Frind  & Co.” 

The  statement  of  claim  alleged  that  Frind  & Co.  were  a 
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mercantile  firm  and  that  Eva  Frind  was  a member  of  the 
firm,  but  that  the  plaintiffs  were  not  aware  whether  there 
were  any  other  members  of  the  firm.  It  also  alleged  that 
Eva  Frind  was  the  wife  of  one  Paul  Frind,  who  was  also 
one  of  the  managers  of  the  firm. 

Frind  &;  Co.  by  their  statement  of  defence  admitted 
that  Eva  Frind  was  the  only  member  of  the  firm. 

The  action  was  tried  and  judgment  was  entered  for  the 
plaintiffs  against  Frind  & Co.  for  $578.92  and  costs. 

After  judgment  the  plaintiffs  made  a motion  under  Pule 
876  for  leave  to  issue  execution  against  Paul  Frind  as  a 
member  of  the  firm  of  Frind  & Co.  The  motion  was  heard 
by  Mr.  Dalton,  Q.  C.,  then  Master  in  Chambers,  who  made 
the  order  asked  by  the  plaintiffs,  basing  it  upon  an  exami- 
nation of  Paul  Frind  taken  upon  the  motion. 

Paul  Frind  appealed  from  the  Master’s  order,  and  upon 
the  appeal  Armour,  C.  J.,  sitting  in  Chambers,  set  it  aside 
and  ordered  that  an  issue  should  be  tried : 14  P.  R.  355. 

An  issue  was  accordingly  framed,  with  the  Standard 
Bank  of  Canada  as  plaintiffs  and  Paul  Frind  as  defendant, 
in  which  the  plaintiffs  affirmed  and  the  defendant  denied 
that  the  latter  was  liable  to  have  execution  issued  by  the 
plaintiffs  against  him,  as  a member  of  the  firm  of  Frind  & 
Co.,  upon  the  judgment  recovered  by  the  plaintiffs  against 
that  firm. 

The  issue  was  tried  by  Falconbridge,  J.,  who  decided 
it  in  favour  of  the  plaintiffs. 

A motion  by  the  defendant  to  the  Divisional  Court  of 
the  Common  Pleas  Division  (Galt,  C.  J.,  and  Rose,  J.)  to 
set  aside  the  judgment  of  the  trial  Judge  and  to  direct 
judgment  to  be  entered  for  the  defendant  upon  the  issue, 
was  dismissed ; whereupon  the  defendant  appealed  to  the 
Court  of  Appeal  from  the  order  dismissing  it. 

The  appeal  was  argued  before  Hagarty,  C.  J.  O.,  Osler 
and  Maclennan,  JJ.  A.,  and  Ferguson,  J.,  on  the  4th 
October,  1893. 

James  Parkes  and  W,  G.  McKay,  for  the  appellant. 

Marsh,  Q.C.,  for  the  plaintiffs. 
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Judgment  was  delivered  on  the  27th  October,  1893. 

OsLER,  J.  A. — This  case  raises  an  important  question 
upon  the  construction  of  the  Consolidated  Rules  relating 
to  actions  brought  against  defendants  or  a defendant  in  a 
firm  name,  where  there  is  a partnership,  or  where  one  per- 
son carries  on  business  in  the  name  of  a firm  apparently 
consisting  of  more  than  one  person.  These  Rules  introduce 
a novelty  in  practice,  the  usefulness  of  which  has  not  been 
demonstrated  by  experience.  At  common  law  all  the 
partners,  or  the  individual  carrying  on  his  business  in  a firm 
name,  must  have  been  sued  norainatim ; there  was  no 
means  of  obtaining  a judgment  against  a firm  as  such  ; 
but  the  new  Rules  enable  a plaintiff'  to  sue  in  that  manner, 
i.  e.,  by  making  “ a firm  ” the  defendants,  ascertaining, 
either  in  the  action  or  by  a subsequent  proceeding,  who 
are  liable  to  execution  on  the  judgment,  which  judgment 
must  be  against  “ the  firm  ” where  the  action  is  so  brought : 
Jackson  v.  Litchfield,  8 Q.  B.  D.  474.  Rule  265  provides 
for  one  case  ; that  namely  where  the  action  is  brought 
against  partners  in  the  name  of  their  firm.  The  writ  may 
be  served  on  any  one  or  more  of  the  partners,  or  upon  any 
person  having  at  the  time  of  service  the  control  or 
management  of  the  partnership  business.  This  is  to  be 
deemed  good  service  on  the  firm  ; all  the  partners,  whoever 
they  may  be  (I  speak  of  course  only  of  proceedings  against 
persons  within  the  jurisdiction),  being  bound  by  such 
a service,  and  in  the  case  of  service  upon  a manager,  even 
whether  the  plaintiff  knows  who  the  partners  are  or  not. 
Partners  so  served  in  the  name  of  their  firm  are  to  appear 
individually  in  their  own  names,  though,  as  will  afterwards 
appear,  they  cannot  evade  liability  to  execution  merely 
by  not  appearing,  for  all  subsequent  proceedings  are  to 
continue  in  the  name  of  the  firm  : Rule  288.  But  as  it 
may  happen  that  a business  is  carried  on  in  a firm 
name,  and  yet  that  there  is  no  partnenship  because  it 
is  so  carried  on  by  and  belongs  to  one  person  only,  whose 
name  may  be  unknown  to  the  plaintiff.  Rule  266  provides 


XV.] 


STANDARD  BANK  OF  CANADA  V.  FRIND. 


441 


for  such  a case,  and  permits  an  action  to  be  brought  against 
“ the  firm”  where  one  person  carries  on  business  in  the  name 
of  a firm  apparently  consisting  of  more  than  one  person  ; 
and,  the  plaintift'’s  ignorance  of  the  personality  of  the  de- 
fendant being  assumed,  service  is  permitted  upon  any  one 
having  at  the  time  of  service  the  control  or  management 
of  the  business,  nothing  being  said,  as  in  the  former  Rule, 
of  service  upon  one  or  more  of  the  partners.  This  is  to  be 
deemed  good  service  upon  “ the  person  so  sued.”  In  this 
case,  as  in  the  former,  the  person  sued  in  the  name  of  the 
firm  must  appear  in  his  own  name,  but  all  subsequent  pro- 
ceedings must  be  continued  in  the  name  of  the  firm  : Rule 
•289. 

When,  therefore,  a plaintiff  brings  his  action  against  “ a 
firm,”  he  is  prepared  for  either  event,  that  is  to  say,  of  the 
firm  being  really  or  only  apparently  a partnership.  He 
obtains  judgment  against  “ the  firm,”  and  if  but  one  person 
has  appeared  or  pleaded,  and  he  has  served  no  one  else  as  a 
partner  who  has  failed  to  appear,  and  no  one  else  is 
charged  in  the  pleadings  as  a partner  and  adjudged  or 
admitted  in  the  pleadings  to  be  so,  his  judgment  is  so  far 
exigible  against  that  one  person  only,  and  is  no  more  than 
a judgment  against  one  person  who  has  been  carrying  on 
business  in  the  name  of  a firm  apparently  consisting  of 
more  than  one  person,  and  it  has  no  larger  operation  if  he 
is  unable  to  shew,  by  means  of  a proceeding  taken  under 
Rule  876,  that  some  other  person  is  liable  to  execution  as 
being  a member  of  “ the  firm  ” against  which  judgment 
has  been  so  obtained. 

This  Rule  provides  that  where  a judgment  is  against 
'partners  in  the  name  of  a firm  (as  it  may  be  in  law, 
though  up  to  the  date  of  its  recovery  the  plaintiff  may  be 
ignorant  that  it  is  so  in  fact)  execution  may  issue  : (a) 
against  the  property  of  the  partners  as  such;  (h)  against  any 
person  who  has  admitted  in  the  pleadings  that  he  is,  or  has 
been  adjudged  to  be,  a partner;  and  (c)  against  any  person 
who  has  been  served  as  a partner  and  has  failed  to  appear. 

I pause  here  to  point  out  that  these  provisions  apply  to  a 
59 — VOL.  XV.  o.  P.  R. 
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case  where  the  plaintiff  was  aware  that  he  was  suing  part- 
ners, and  the  partners  had  been  discovered  or  adjudged  to 
be  such  in  the  course  of  the  proceedings  anterior  to  the 
judgment. 

But  the  judgment  being  against  “the  firm,”  all  the 
members  of  which,  if  there  was  in  fact  a 'partner shi^p^ 
were  bound  by  the  service  of  the  writ  upon  one  of  the 
partners  or  upon  the  manager  of  the  business,  the  Rule  goes 
on  to  provide  that  if  the  party  who  has  obtained  judgment 
claims  to  be  entitled  to  issue  execution  against  any  other 
person — i.e.,  than  the  persons  mentioned  in  {h)  and  (c) — as 
being  a member  of  the  firm,  he  may  apply  for  leave  to  do 
so,  and  the  liability  of  such  person,  if  disputed,  is  to  be  de- 
termined in  the  same  way  as  an  issue  or  question  in  the 
Rction  may  be  tried  or  determined. 

Now,  this  last  provision  of  the  Rule,  it  appears  to 
me,  is  one  that  can  only  be  applied  and  acted  upon 
where  there  was  in  truth  a partnership  Avhich  was 
bound  by  the  judgment  obtained  against  “the  firm”  in 
consequence  of  the  service  of  the  writ  upon  one  of  its 
members  or  upon  its  manager.  The  plaintiff  desires  to 
fasten  the  judgment  upon  a person  who  had  not  been 
served  with  the  writ,  and  who  had  not  appeared  as  a 
partner  or  been  charged  as  such  in  the  pleadings,  and  this 
he  can  only  do  by  proof  that  he  was  a member  of  a 
partnership  firm  which  would  be  bound  by  the  service  of 
the  wudt  upon  one  of  his  partners.  Where  there  was  no 
partnership  in  fact,  it  is  difiicult  to  see  how  any  one  can  be 
bound  by  a judgment  against  what  may  be  called  an  ab- 
straction, except  the  person  who  has  been  served  under  the 
provisions  of  Rule  266,  and  who  has  appeared  or  pleaded  in 
the  action.  In  the  case  before  us  the  plaintiffs  sued 
“ Frind  & Co.,”  and  served  Eva  Frind  as  carrying  on  busi- 
ness under  that  name.  The  appearance  was  entered,  ir- 
regularly, in  the  name  of  Frind  & Co.,  but  the  plaintiff’s, 
without  taking  any  notice  of  that,  alleged  in  their  state- 
ment of  claim  that  Eva  Frind  was  one  of  the  members  of 
the  firm ; that  they  were  not  aware  whether  there  were 
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any  other  members ; and  also  that  Paul  Frind,  her 
husband,  the  now  appellant,  was  one  of  the  managers. 
Eva  Frind  alone  defended,  admitting  (though  of  course 
the  plaintiffs  were  not  bound  by  such  admission)  that  she 
was  the  only  member  of  the  firm  ; and  ultimately  they 
recovered  against  Frind  & Co.  the  judgment  of  which  they 
now  seek  execution  against  Paul  Frind  as  a member  of  that 
firm. 

An  issue  was  directed  under  Rule  876,  and  the  evi- 
dence discloses,  I think,  beyond  any  reasonable  doubt,  and 
the  Common  Pleas  Division  have  so  held,  that  there  never 
was  any  partnership  firm  of  which  Paul  Frind  was  a 
member  carrying  on  business  under  the  name  of  Frind  & 
Co.  Paul  Frind  himself,  as  the  Court  held,  and  as  I agree, 
was  the  person  who,  as  between  himself  and  his  wife, 
carried  on  the  business  under  that  name,  and,  so  far  as  his 
wife’s  name  appeared,  or  was  used,  it  was  as  trustee  for 
him  of  the  profits  of  the  business.  The  question  to  be 
tried  on  the  issue  was  whether  he  was  liable  to  execution 
on  that  judgment  as  a member  of  the  firm,  and  the  issue 
has  been  decided  against  him,  not  because  he  was  a member 
of  the  firm,  but  because,  under  the  circumstances,  the  writ 
having  come  to  his  knowledge,  and  he  having  given  in- 
structions for  the  defence,  the  judgment  must  be  looked 
upon  as  a judgment  against  himself.  But  as  the  plaintiffs 
served  and  actually  sued  Eva  Frind  as  a member  of  the 
firm,  I cannot  see  how,  for  the  purpose  of  Rule  876,  this 
could  be  regarded  as  a service  upon  or  an  action  against 
her  husband,  unless  they  were  really  or  ostensibly  partners. 
The  business,  as  it  turns  out,  was  carried  on  by  one  per- 
son in  the  name  of  a firm  apparently  consisting  of  more 
than  one  person,  nominally,  under  the  terms  of  the  agree- 
ment between  her  and  her  husband,  by  Eva  Frind,  whom 
the  plaintiffs  intended  and  had  the  right  to  sue,  and  against 
whom  they  had  a right  to  obtain  and  obtained  judgment. 

Paul  Frind  may  or  may  not  be  liable  upon  the  judg- 
ment so  obtained,  but  if  he  is  liable,  as  to  which  I express 
no  opinion,  it  is  not,  as  my  brother  Rose  in  the  Court  be- 
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low  also  points  out,  because  be  is  a partner  bound  by  the 
proceedings,  but  because  by  his  intervention,  and  by  in- 
structing the  defence,  or  something  of  that  kind,  he  is 
estopped  from  saying  that  he  is  not  personally  bound  by 
the  judgment.  If  that  were  so,  the  plaintiffs  do  not  need 
to  try  an  issue  under  Kule^,876;  it  is  inapplicable  to  such 
a case,  and  that  was  not  the  question  to  be  tried  on  the 
issue  which  was  directed. 

I may  observe  that  the  late  learned  and  regretted 
Master  in  Chambers,  Mr.  Dalton,  Q.  C.,  in  his  judgment 
on  the  motion  before  him,  which  forms  part  of  the  ap- 
peal book,  points  out  that  the  question  under  the  Rule 
was  whether  Frind  was  partner  of  his  wife,  not  whether 
he  was  the  person  who  was  carrying  on  the  business  in 
the  name  of  Frind  &;  Co.  He  came  to  the  conclusion^ 
though  I cannot  follow  his  reasoning  on  that  point,  that 
Frind  and  his  wife  were  really  partners,  and  on  that 
ground  directed  execution  to  issue  against  him. 

As  an  amendment  is  spoken  of,  though  not  moved  for 
or  suggested  on  the  argument,  I may  add  that,  while 
I would  willingly  concur  in  any  practicable  amendment 
which  can  be  suggested,  I can  conceive  of  none  which 
would  be  of  any  use  to  the  plaintiffs.  The  questions 
simply  are  : first,  what  is  the  construction  of  the  Rule  ? 
Does  it  apply  except  to  enable  the  plaintiffs  to  get  execution 
against  some  one  as  being  a member  of  a partnership, 
who  as  such  is  bound  by  the  service  of  a writ  upon  some 
member  of  his  firm  ? I answer  that  in  the  negative,  refer- 
ring to  Lord  Selborne’s  exposition  of  the  Rule  in  Munster  y. 
Cox,  10  App.  Cas.  680.  Second,  an  issue  having  been  direc- 
ted to  try  whether  the  appellant  is  such  member ; have  the 
plaintiffs  proved  that  he  is  ? That  must  also  be  answered 
in  the  negative.  Then  what  is  there  to  amend  ? The 
judgment  in  the  action  is  not  before  us  ; and  if  it  were,  no 
amendment  could  be  made  in  it  which  w’ould  not  shew 
this  issue  to  have  been  an  improper  and  uunecessary  pro- 
ceeding. 

For  these  reasons,  I am  of  opinion,  with  great  respect,. 
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that  the  appeal  should  be  allowed,  the  judgment  below 
reversed,  and  the  question  in  the  issue  adjudged  in  favour 
of  the  appellant.  I am  also  of  opinion  that  the  case  is  not 
one  in  which  he  should  have  any  costs  of  the  issue  or  of 
the  appeal.  I refer  also  to  Davies  v.  Andrd,  24  Q.  B.  D. 
598;  Western  National  Bank  v.  Perez,  [1891]  1 Q.  B.  304  ; 
Harris  v.  Beauchamp,  69  L.  T.  N.  S.  373. 

Maclennan,  J.  a.,  and  Ferguson,  J.,  agreed  with  the 
judgment  of  Osler,  J.  A. 

Hagarty,  C.  j.  0. — T am  most  anxious  to  uphold  the 
judgment  of  the  Common  Pleas  Division  in  this  case,  as  it 
is  in  accord  with  the  substantial  merits  of  the  case. 

The  bank  had  the  right  to  issue  process  against  “Frind 
& Co.,”  the  name  used  by  the  firm  or  business. 

The  business  has  been  proved  beyond  controversy  to 
have  been  the  sole  business  of  Paul  Frind,  and  he  held  out 
his  wife  as  owner  to  shield  his  property  from  creditors. 
He  retained  the  whole  management  and  conduct  of  it.  De- 
ceived by  such  pretence,  the  plaintiffs,  holding  an  accep- 
tance of  Frind  & Co.,”  served  the  process  on  the  wife. 
Paul  Frind  took  the  process  to  his  solicitors  and  instructed 
the  defence.  Appearance  then,  by  his  orders,  was  entered 
for  “ Frind  & Co.” 

I think  that  on  these  facts  the  Court  would  properly 
hold  Paul  Frind  as  served  with  this  process,  and  as  having 
appeared  thereto  in  his  own  business  name.  He  is  thus 
before  the  Court. 

The  apparent  difficulty  is  created  by  the  plaintiffs — still 
acting  on  his  deception — declaring  against  the  wife  as  a 
member  of  the  firm  and  alleging  that  they  knew  of  no  other. 
Then  judgment  appears  entered  against  Frind  & Co.” 
Then, after  much  discussion, the  interpleader  issue  is  ordered 
to  try  whether  Paul  was  liable  to  have  execution  issued 
against  him  as  a member  of  the  firm  of  “ Frind  & Co.” 
At  the  trial  it  was  proved  most  distinctly  that  the  whole 
business  belonged  to  Paul,  the  husband,  and  that  the  wife 
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at  the  most  was  merely  a kind  of  trustee  for  him,  or  her 
father,  a creditor,  and  that  she  had  no  real  interest  as  a 
business  partner,  the  whole  being  the  business  of  Paul,  the 
husband. 

It  is  much  to  be  lamented  if  the  Court  have  not  the 
power,  after  this  full  investigation  of  the  facts,  to  treat  the 
case,  with  any  necessary  amendment,  as  fully  established 
against  the  true  debtor. 

I am  painfully  aware  that  substance  has  necessarily  been 
sacrificed  to  form,  by  some  omission  or  mistake  in  the 
conduct  of  legal  proceedings.  This  is  at  times  inevitable, 
as  Courts  must,  for  general  safety  and  regularity  of  pro- 
ceeding, require  the  prescribed  rules  of  law  to  be  ob- 
served. 

The  legislature  has  given  the  Courts  very  large 
powers  to  overcome  technical  defects.  We  are  told  that 
the  Court  may  “ amend  any  defect  or  error  in  any  proceed- 
ings ; and  all  such  amendments  may  be  made  as  may  be 
necessary  for  the  advancement  of  justice,  determining  the 
real  question  or  issue  raised  by  or  depending  on  the  pro- 
ceedings, and  best  calculated  to  secure  the  giving  of  judg- 
ment according  to  the  right  and  justice  of  the  case : Rule 

444. 

I can  hardly  see  why  we  should  not  exercise  this  power 
in  a case  like  the  present,  where  the  true  state  of  facts  is 
so  clear. 

The  trial  of  the  interpleader  issue  was  directed ; the  ap- 
pellant did  not  appeal  against  the  order  directing  same. 
In  his  reasons  of  appeal  to  us,  he  does  not  question  the 
legality  of  such  order  or  of  the  trial  consequent  thereon. 
The  result  of  such  trial  is  before  us,  and  there  is  judgment 
given  thereon  for  the  plaintiffs  in  the  issue. 

Then  it  is  objected  that  the  issue  was  to  try  if  he  was  a 
member  of  the  firm  of  Frind  & Co.”  The  evidence  shews 
that  he  was  Frind  & Co.,  and  not  that  he  was  partner  with 
any  one  else.  I cannot  yield  to  this  objection.  Where  a man 
does  business  under  a name  implying  more  than  one  person, 
I cannot  see  it  to  be  so  clearly  wrong  to  find  that  the  sole 
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owner  was  afmember  of  the  alleged  firm.  He  was  the  only 
member — in  fact  the  firm  itself.  Therefore  we  have  the 
appellant’s  liability  to  the  debts  and  acceptances  of  Frind  & 
Co.  fully  established; and  I think  that  we  should  exercise  our 
power  to  make  all  necessary  amendments  “ in  furtherance 
and  advancement  of  justice.” 

No  amendment  changing  the  whole  nature  of  the  action 
should  be  allowed,  as  laid  down  in  Newby  v.  Sharpe,  8 
Ch.  D.  39,  but  that  rule  ought  not  to  be  applied  here,  as 
the  nature  of  this  action  is  to  make  the  appellant  liable  on 
an  acceptance  in  his  business  name.  I may  refer  to 
Blenkhorn  v.  Penrose,  43  L.  T.  R.  668,  where  Lord  Justice 
Fry  allowed  an  amendment  of,  in  my  judgment,  a more 
substantial  nature  than  is  here  necessary,  distinguishing  the 
case  from  the  principle  laid  down  in  Newby  v.  Sharpe. 
I refer  to  Tildesley  v.  Harper,  10  Ch.  D.  393 ; Clarapede 
V.  Commercial  Union  Association,  32  W.  R.  262  ; Ede- 
vain  V.  Cohen,  41  Ch.  D.  563  ; Steivard  v.  North  Metro- 
politan Tramways  Co.,  16  Q.  B.  D.  556. 

In  this  last  case  Lord  Esher  quotes  Lord  Bramwell's 
language,  and  adopts  it,  saying  (p.  558)  : “ The  rule  of  con- 
duct of  the  (lourt  in  such  a case  is  that,  however  negligent 
or  careless  may  have  been  the  first  omission,  and  however 
late  the  proposed  amendment,  the  amendment  should  be 
allowed,  if  it  can  be  made  without  injustice  to  the  other 
side and  Bowen,  L.  J.,  said  in  Clarapede  v.  Commercial 
Union  Association,  32  W.  R.  at  p.  263  : “ whenever  you 
can  put  the  parties  in  the  same  position,  for  the  purposes  of 
justice,  that  they  were  in  at  the  time  when  the  slip  was 
made.”  He  also  adds  The  question  must  be  whether,  if 
the  slip  is  set  right  so  as  to  enable  the  right  question  to  go 
to  trial,  the  parties  will  be  put  into  the  position  they  were 
in  before  the  slip  was  made  ; for,  if  so,  that  should  be 
done.  In  most  cases  it  is  a question  of  costs.” 

North,  J.,  in  Edevain  v.  Cohen,  41  Ch.  D.  at  p.  567, 
points  out  that  a party  being  “prejudiced,”  means  “in 
other  ways  than  in  matters  of  costs.” 
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If  any  right  be  lost,  or  if  an  amendment  would  have 
the  effect  of  preventing  the  defendant  having  the  benefit 
of  the  Statute  of  Limitations,  etc.,  amendment  would  not 
be  allowed.  On  this  last  point  Hudson  v.  Fernyhough 
(1890),  61  L.  T R 722,  may  be  referred  to.  Lord 
Coleridge’s  judgment  fully  accepts  the  general  rule. 

With  a proper  direction  as  to  costs,  I think  we  shall  be 
obeying  the  rule  by  making  any  necessary  amendment  to 
make  the  pleadings  and  averments  suit  the  evidence.  We 
do  not  thus  change  the  form  of  action,  which  was  originally 
brought  in  a proper  shape  to  try  the  real  and  only  ques- 
tion : was  the  appellant  liable  on  the  acceptance  in  his  busi- 
ness name. 

An  amendment  in  the  statement  of  claim  charging  the 
acceptance  as  by  Paul  Frind  under  his  business  name, 
vmuld  place  the  claim  on  its  true  basis,  and  would  at  once 
remove  the  main  difficulty  in  the  plaintiffs’  way. 

It  seems  unfortunate  that  this  statutable  large  provision 
for  making  all  pleadings,  etc.,  conform  to  the  facts,  has  had 
so  little  practical  effect  given  to  it  in  the  years  that  have 
elapsed  since  it  was  enacted. 
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Armstrong  v.  The  Toronto  and  Richmond  Hill 
Street  Railway  Company  et  al. 

Pleading  —Delivery  of  Statement  of  Claim — Abridgement  of  Time — Default 
— Dismissal — Rules  369,  485,  Glfi. 

Under  Rule  485  the  Court  or  a Judge  may,  in  a proper  case,  order  a 
plaintiff  to  deliver  his  statement  of  claim  within  a limited  time  shorter 
than  that  allowed  by  Rule  369  ; but  an  order  dismissing  the  action  for 
failure  to  deliver  the  statement  within  the  time  so  limited  is  not,  having 
regard  to  Rule  646,  to  be  made  until  after  default. 

And  an  order  directing  that  the  action  should  be  dismissed  for  want  of 
prosecution  if  the  statement  of  claim  was  not  delivered  within  eight 
days,  was  amended  so  as  to  make  it  direct  only  that  the  plaintiff  should 
deliver  the  statement  within  eight  days. 

[November  29,  1893. — The  Queen's  Bench  Division.^ 

The  writ  of  summons  in  this  action  was  issued  on  1st 
November,  1898,  and  served  within  a day  or  two  after- 
wards. The  defendants  entered  an  appearance,  and  waived 
the  delivery  of  statement  of  claim. 

On  13th  November,  1893,  an  application  was  made,  upon 
notice,  by  the  defendants,  to  Armour,  C.  J.,  in  Chambers, 
for  an  order  requiring  the  plaintiff  to  file  his  statement 
of  claim  within  eight  days ; the  ground  alleged  being  that 
the  plaintifi's  action,  if  delayed,  would  seriously  prejudice 
the  defendants.  The  application  was  granted,  and  an  order 
was  taken  out  in  the  following  words  : “ It  is  ordered  that 
this  action  shall  be  dismissed  for  want  of  prosecution  with 
costs,  if  the  statement  of  claim  alleged  by  counsel  for  the 
plaintiff  to  be  intended  to  be  filed  in  this  action  is  not  filed 
and  delivered  within  eight  days  ; and  that  the  costs  of  this 
motion  shall  be  costs  in  the  cause.” 

During  the  Michaelmas  Sittings  of  the  Divisional  Court, 
1893,  the  plaintiff  moved  to  set  this  order  aside,  upon  the 
ground  that  it  did  not  appear  from  the  evidence  before  the 
learned  Chief  Justice  that  the  plaintiff'  was  in  any  way  in 
default  in  his  action. 

The  motion  was  argued  on  27th  November,  1893,  before 
Falconbridge  and  Street,  JJ. 
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Fullerton,  Q.  C.,  for  the  plaintiff,  referred  to  Alexander 
V.  Howard,  14  O.  R.  22  ; Hamilton  Provident  and  Loan 
Society  v.  McKim,  13  P.  R.  125  ; Whitney  v.  Stark,  ih, 
129  ; Ross  v.  Edwards,  15  P.  R.  150  ; Rule  646. 

Laidlaw,  Q.  C.,  for  the  defendants  the  railway  company, 
referred  to  Re  Peck  and  Ameliasburgh,  12  P.  R.  664  ; Re 
Sweetman  and  Gos field,  13  P.  R.  293  ; Re  Colenutt  and 
Colchester,  ih.  253. 

T.  H.  Bull,  for  the  defendants  the  corporation  of  the 
township  of  York. 

On  the  29th  November,  1893,  the  judgment  of  the  Court 
was  delivered  by 

Street,  J. — We  are  of  opinion  that  under  Rule  485^  the 
Court  or  a Judge  may,  upon  a proper  case  being  made  out, 
order  a plaintiff  to  deliver  his  statement  of  claim  within  a 
limited  time ; and  may,  if  the  statement  of  claim  be  not 
delivered  within  the  time  so  limited,  by  a further  order 
made  after  default  under  Rule  646j"  order  that  the  action 
be  dismissed.  But  the  terms  of  Rule  646  are  explicit  that 
the  order  for  dismissal  is  to  be  made  only  after  default  has 
been  made.  In  the  present  case  the  plaintiff  was  in  no 
default  IT  at  the  time  the  order  appealed  against  was  made, 

* 485.  A Court  or  a Judge  shall  have  power  to  enlarge  or  abridge  the 
time  appointed  by  these  Rules,  or  any  Rules  relating  to  time,  or  fixed  by 
any  order  enlarging  time,  for  doing  any  act  or  taking  any  proceeding, 
upon  such  terms  (if  any)  as  the  justice  of  the  case  may  require.  * * 

+ 646.  If  the  plaintiff,  being  bound  to  deliver  a statement  of  claim,  does 
not  deliver  the  same  within  the  time  allowed  for  that  purpose,  the  defen- 
dant may,  at  the  expiration  of  such  time,  apply  to  the  Court  or  a Judge 
to  dismiss  the  action  with  costs,  for  want  of  prosecution  ; and  on  the 
hearing  of  such  application  the  Court  or  Judge  may,  if  no  statement  of 
claim  has  been  delivered,  order  the  action  to  be  dismissed  accordingly,  or 
may  make  such  other  order  on  such  terms  as  to  the  Court  or  Judge  seems 
just. 

IF  Rule  369.  * * {a)  If  the  defendant  does  not  state  that  he  does 

not  require  the  delivery  of  a statement  of  claim,  the  plaintiff  shall,  unless 
otherwise  ordered  by  the  Court  ora  Judge,  deliver  it  within  three  months 
from  the  time  of  the  defendant’s  entering  his  appearance. 
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and  we  think  the  order  cannot  stand  in  its  present  shape, 
but  may  he  amended  so  as  to  make  it  an  order  directing 
that  the  plaintiff  deliver  his  statement  of  claim  within 
eight  days  from  this  date.  The  order  should,  therefore,  be 
amended  accordingly,  and  the  defendants  must  pay  the 
costs  of  the  motion  before  us. 

(c)  The  plaintiff  may,  if  he  thinks  fit,  deliver  a statement  of  claim,  with 
the  writ  of  summons,  or  notice  in  lieu  of  writ  of  summons,  or  at  any  time 
afterwards,  either  before  or  after  appearance,  and  although  the  defendant 
may  have  appeared  and  stated  that  he  does  not  require  the  delivery  of  a 
statement  of  claim  : Provided  that  in  no  case  where  a defendant  has 
appeared  shall  a statement  be  delivered  more  than  three  months  after  the 
appearance  has  been  entered,  unless  otherwise  ordered  by  the  Court  or  a 
Judge. 


E,e  Charles  Stark  Company. 

Court  of  Appeal — Cross- Appeal — Enforcement  of  Order  Appealed  Against 

— Waiver. 

A respondent  in  an  appeal  to  the  Court  of  Appeal  who  desires  to  vary  the 
decision  appealed  against  is  in  the  same  position  as  if  he  were  an  appel- 
lant, and  whatever  would  be  an  answer  to  his  contention  if  he  had 
brought  an  independent  appeal,  would  also  be  an  answer  to  the  same 
contention  when  urged  by  way  of  cross-appeal. 

And  where,  before  the  hearing  of  an  appeal,  the  respondent  moved  in 
Chambers  for  an  order  allowing  him  to  enforce  the  order  appealed 
against  without  prejudice  to  his  cross-appeal : — 

Held,  that  it  was  not  for  a Judge  in  Chambers,  in  advance  of  the  appeal, 
to  determine  a question  which  might  arise  on  the  appeal  itself,  viz. , 
whether  the  enforcement  of  the  order  would  be  an  answer  to  the  cross - 
appeal. 

[November  27,  1893.  —Maclennan,  J.  A.] 

Motion  on  behalf  of  the  American  Watch  Case  Company, 
respondents  in  the  Court  of  Appeal,  for  an  order  allowing 
them  to  enforce  the  order  of  Boyd,  C.,  appealed  against, 
without  prejudice  to  their  right  to  appeal  therefrom  or  to 
cross-appeal  on  the  existing  appeal  ; and  for  an  order  stay- 
ing the  proceedings  in  the  a.ppeal  until  such  time  as  the 
liquidators  of  the  Charles  Stark  Company  should  have  col- 
lected the  dividends  payable  in  respects  of  the  American 
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Watch  Case  Company’s  increased  claim  as  allowed  by  the 
order  appealed  against. 

The  Charles  Stark  Company  was  in  process  of  winding- 
up  under  the  Dominion  statute,  and  the  American  Watch 
Case  Company  was  a claimant  for  damages  in  the  winding- 
up. 

The  facts  are  stated  in  the  judgment. 

The  motion  was  argued  on  the  7th  November,  1893. 

Arnoldi,  Q.  C.,  for  the  American  Watch  Case  Company. 

C.  J.  Holman,  for  the  liquidators  of  the  Charles  Stark 
Company. 

Judgment  was  delivered  on  the  27th  November,  1893. 

Maclennan,  J.  a. — The  American  Watch  Case  Company 
proved  a claim  for  damages  in  the  winding-up,  which  was 
allowed  by  the  Master  in  Ordinary  at  $10,932.  The  com- 
pany was  dissatisfied  with  this  allowance,  and  appealed 
therefrom  to  the  Chancellor,  who  increased  the  sum  to 
$19,131. 

From  this  judgment  of  the  Chancellor  the  liquidators  in 
the  winding-up  have  appealed,  and  have  given  the  usual 
security  for  costs,  and  the  case  in  appeal  is  in  course  of 
being  settled  by  the  parties.  The  respondent  company 
has  given  notice  of  cross-appeal,  and  desires  to  contend 
that  the  judgment  of  the  Chancellor  did  not  go  far 
enough  in  their  favour,  and  that  he  ought  to  have  allowed 
a still  larger  sum. 

In  that  state  of  things  the  respondents  have  moved 
before  me  for  an  order  that  they  be  at  liberty  to  enforce 
the  learned  Chancellor’s  order  above  mentioned  without 
prejudice  to  their  right  to  appeal  therefrom,  or  to  cross- 
appeal  on  the  existing  appeal,  and  for  an  order  staying  the 
proceedings  in  the  present  appeal  until  the  liquidators  have 
collected  the  dividends  payable  in  respect  of  the  com- 
pany’s increased  claim  as  allowed  by  the  Chancellor. 

The  significance  of  the  second  alternative  part  of  the 
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motion  arises  from  this,  that  the  assets  of  the  company 
have  been  sold  to  one  Charles  Stark  on  credit,  secured  by 
chattel  mortgage  thereon,  for  a sum  equal  to  seventy-two 
per  cent,  of  all  the  claims  which  may  be  established  against 
the  company,  and  payable  in  instalments,  of  which  two 
are  past  due  and  unpaid. 

The  Judicature  Act,  sections  47  and  48,  and  Consolida- 
ted Rule  821,  are  referred  to. 

There  is  no  doubt  that  there  are  cases  in  which  an  ap- 
peal may  be  precluded  by  the  action  of  the  appellant  in 
taking  advantage  of  and  enforcing  the  order  or  judgment 
complained  of;  International  Wrecking  Go.  v.  Lohh,  12 
P.  R.  207,  and  numerous  cases  of  interlocutory  orders, 
such  as  orders  setting  aside  an  arrest  on  condition  of  not 
bringing  an  action;  Re  Smart,  12  P.  R.  635. 

On  the  other  hand,  it  is  clear  that  a respondent  may 
enforce  any  judgment  or  order  appealed  against,  unless  the 
appellant  has,  by  giving  security  or  otherwise,  obtained  a 
stay  of  proceedings. 

Section  47  of  the  Judicature  Act  empowers  this  Court 
to  give  the  judgment  which  the  Court  below  ought  to  have 
given  ; and  section  48  enables  it  to  do  that  in  favour  of  a 
respondent  or  party  w^ho  ma}^  not  have  appealed  or  com- 
plained of  the  judgment;  and  Rule  821,  while  directing 
notice  of  an  intention  to  cross-appeal  to  be  delivered,  de- 
clares that  the  omission  of  such  a notice  shall  be  merely  a 
matter  of  adjournment  or  costs. 

It  seems,  therefore,  that  a respondent  or  other  party  who 
has  not  appealed,  who  desires  to  vary  the  judgment  or 
order,  is  in  the  same  position  exactly  as  if  he  himself  had 
been  an  appellant  ; and  if  so,  whatever  would  be  an  an- 
swer to  his  contention  if  he  had  brought  an  independent 
appeal,  must  equally  be  an  answer  to  the  same  contention 
when  urged  by  way  of  cross-appeal. 

What  I am  asked  to  do  in  the  first  alternative  of  this 
motion,  is  to  declare  that  the  respondent  shall  not  be  pre- 
judiced on  his  cross-appeal  by  the  enforcement  of  the 
order,  that  is,  in  other  words,  to  say  that  such  enforce- 
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ment  shall  not  be  an  answer  to  the  cross-appeal.  I think 
to  do  so  would  be  to  decide,  in  Chambers  and  in  advance 
of  the  appeal,  what  may  be  a substantial  question  in  the 
appeal  itself.  There  may  be  cases,  and  this  may  be  one  of 
them — as  to  which, however, I express  no  opinion — in  which 
there  may  be  no  inconsistency  or  incongruity  in  enforcing 
a judgment  or  order  or  part  of  it,  and  at  the  same  time 
contending  by  way  of  appeal  for  its  variation,  modifica- 
tion, or  extension  ; but  if  there  are,  it  is  for  the  Court 
itself  in  every  such  case  to  determine  whether  it  is  so  or 
not,  and  what  effect  it  should  have  upon  the  appeal. 

I think,  therefore,  I ought  not  to  make  the  first  alter- 
native order  asked  for. 

As  to  the  other  alternative,  namely,  to  stay  proceedings 
on  the  appeal  until  the  appellants  have  collected  from  the 
purchaser  the  dividends  payable  in  respect  of  the  respon- 
dents’ increased  claim,  no  authority  for  such  an  order  was 
cited,  and  I am  not  aware  of  any  power  which  I have  to 
make  such  an  order. 

The  motion  must  be  dismissed  with  costs. 
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Scott  v.  Niagara  Navigation  Company. 

Infants — Next  Friend — Foreigner — Security  for  Costs, 

[December  15,  1893. — The  Chancery  Division.^ 

The  defendants  appealed  from  the  order  and  decision  of 
Boyd,  C.,  reported  ante  p.  409,  and  their  appeal  was  argued 
before  a Divisional  Court  composed  of  Ferguson  and 
Meredith,  JJ.,  on  the  15th  December,  1893. 

Foy,  Q.  C.,  for  the  defendants. 

W.  J.  Elliott,  for  the  plaintiffs  and  the  next  friend,  was 
not  called  on. 

The  Court  dismissed  the  appeal,  Meredith,  J.,  observ- 
ing that,  whatever  might  have  been  done  if  the  aid  of  the 
Court  were  sought  in  the  plaintiffs’  behalf  in  the  appoint- 
ment of  such  a next  friend,  a defendant  was  not  of  right 
entitled  to  have  a next  friend  removed,  or  to  security 
for  costs,  merely  because  of  his  residence  out  of  the 
jurisdiction. 
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Sears  v.  Meyers. 

JVni  of  Summons — Service,  out  of  Jurisdiction — Rule  271 — Objection  to 
Allowance  of  Service — Waiver — Appearance — Leave  to  Appeal. 

Upon  a motion  by  the  defendant  for  leave  to  appeal  from  the  decision  of 
the  Common  Pleas  Divisional  Court,  ante  p.  381  : — 

Held,  that  the  defendant  by  appearing  had  submitted  to  the  jurisdiction, 
and  the  justice  of  the  case  consisted  in  allowing  him  to  remain  in  the 
position  in  which  he  had  placed  himself ; and  there  was  no  reason  for 
giving  leave  to  appeal. 

[December  22,  1893. — The  Court  of  Appeaf.l 

The  defendant  moved  for  leave  to  appeal  to  the  Court 
of  Appeal  from  the  order  and  decision  of  a Divisional 
Court  of  the  Common  Pleas  Division  {ante  p.  381),  affirm- 
ing an  order  in  Chambers  dismissing  a motion  made  by  the 
defendant  to  set  aside  the  service  upon  him  of  notice  of 
the  writ  of  summons  and  statement  of  claim  effected  out 
of  the  jurisdiction,  the  defendant  contending  that  the 
causes  of  action  as  disclosed  in  the  statement  of  claim  did 
not  come  within  any  of  the  provisions  of  Rule  271.  It 
was  held  by  the  Divisional  Court  that  the  defendant,  by 
entering  an  appearance,  had  submitted  himself  to  the  juris- 
diction of  the  Court.  The  facts  are  stated  in  the  former 
report. 

The  application  for  leave  to  appeal  was  made  on  the 
26  th  September,  1893,  before  Hag  arty,  C.J.O.,  Osler  and 
Maclennan,  JJ.A.,  and  Meredith,  J. 

H.  M.  Mowat,  for  the  defendant. 

No  one  appeared  for  the  plaintiff. 

On  the  22nd  December,  1893,  the  judgment  of  the  Court 
was  delivered  by 

Osler,  J.A. — We  think  there  is  no  reason  to  give  leave 
to  appeal  in  this  case.  It  is  quite  different  from  that  of 
Heath  v.  Meyers,  {ante  p.  381),  where  the  defendant  merely 
took  out  an  order  for  security  for  costs  and  opposed  a motion 


XV.] 


SEARS  V.  MEYERS. 


457 


for  speedy  judgment,  but  did  not  enter  an  appearance  to 
the  action.  Here  he  has  appeared  unconditionally.  He 
might,  perhaps,  have  appeared  under  protest,  and  he  might 
certainly  have  moved  to  set  aside  the  service,  if  he  was 
advised  that  the  case  was  not  one  in  which  the  plaintiff 
could  proceed  against  him,  as  a resident  out  of  the  jurisdic- 
tion, under  the  Rules.  He  has  not  chosen  to  take  either  of 
these  courses,  but  has  appeared  to  the  writ  and  submitted 
to  the  jurisdiction. 

I see  no  reason  whatever  why,  after  he  has  done  that, 
he  should  be  allowed  to  complain.  It  is  as  if  he  had  been 
caught  while  travelling  through  this  country  and  served 
with  process  in  itinere.  And  if  the  plaintiff  cannot,  as 
he  alleges  in  his  statement  of  claim,  procure  execution  of 
his  foreign  judgment  in  the  State  in  which  it  was  recovered, 
and  the  defendant  is  possessed  of  property  within  this 
jurisdiction,  as  is  also  alleged,  the  justice  of  the  case  con- 
sists in  allowing  the  defendant  to  remain  in  the  position 
in  which  he  has  placed  himself,  and  in  giving  to  the 
appearance  the  effect  which  in  practice  has  always  been 
attributed  to  it. 

The  motion  is,  therefore,  refused  with  costs. 

See  Western  National  Bank  of  New  York  v.  Perez, 
[1891]  1 Q.  B.  304,  313. 


61 VOL.  XV.  O.  P-  R- 


458 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


Allen  v.  Allen. 

Writ  of  Summons — Service  out  of  Jurisdiction — Rule  271 — Action  for 
A limony — Domicil. 

In  an  action  for  alimony  the  writ  of  summons  was  served  upon  the  defen- 
dant out  of  the  jurisdiction,  and  upon  a motion  to  set  aside  the  service 
it  appeared  that  the  plaintiff  and  defendant  were  married  in  Ontario  in 
1889,  where  the  defendant  had  resided  for  forty  years  prior  to  1886  ; 
that  in  that  year  he  had  been  appointed  to  a permanent  position  in  the 
North-West  Territories,  and  had  then  sold  his  dwelling-house  in  Ontario 
and  gone  to  reside  in  the  North-West,  where  his  daughter  and  her 
husband  and  children  lived,  and  where  he  had  ever  since  remained, 
only  visiting  Ontario  on  a few  occasions.  He  swore  that  he  had  no 
intention  of  returning  to  Ontario  to  live.  It  also  appeared  that  the 
plaintiff,  shortly  after  the  marriage,  accompanied  the  defendant  to  his 
home  in  the  North-West,  and  lived  with  him  for  about  nine  months, 
when  she  left  him  and  proceeded  to  Ontario  for  business  purposes  ; that 
she  never  returned  to  the  defendant,  and  had  since  resided  chiefly  in 
the  United  States  of  America,  and  since  the  commencement  of  this 
action  had  stated  on  oath,  in  another  cause,  that  she  resided  in  the 
United  States  : — 

Held,  that  the  defendant  had  acquired  a domicil  in  the  North-West 
Territories,  and  that  the  plaintiff  had  not  acquired  a distinct  domicil  in 
Ontario  since  she  left  her  husband  ; and,  therefore,  it  was  not  a case  in 
which  service  of  the  writ  of  summons  was  permissible  under  Rule  271 
(c)  or  (e). 

[May  8,  1893. — The  Master  in  Chambers.'] 

[November  25,  1893.  — The  Common  Pleas  Division.] 


An  application  on  behalf  of  the  defendant  for  an  order 
setting  aside  the  writ  of  summons  in  this  action,  and  the 
service  of  the  writ  of  summons  and  statement  of  claim 
made  on  the  defendant  on  the  7th  February,  1893,  at 
Fort  McLeod  in  the  North-West  Territories  of  Canada, 
on  the  grounds  that  the  defendant  was  not  domiciled  or 
ordinarily  resident  within  Ontario,  and  that  a writ  of 
summons  in  an  action  for  alimony  cannot  be  served  out  of 
the  jurisdiction  of  this  Court  on  a defendant  resident  out 
of  the  jurisdiction. 

The  action  was  one  for  alimony. 

From  the  affidavits  and  papers  filed  it  appeared  that  the 
plaintiff  and  defendant  were  married  at  Napanee,  in  Ontario, 
on  the  11th  December,  1889,  and  immediately  or  shortly 
thereafter  proceeded  to  the  defendant’s  house  at  Fort 
McLeod  in  the  North-West  Territories,  where  they  lived 
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together  until  the  following  October,  when  the  plaintiff 
left  her  husband. 

Prior  to  the  marriage  the  defendant,  having  been  ap- 
pointed collector  of  customs  at  Fort  McLeod  in  the  spring 
of  1886,  sold  his  dwelling  house  and  homestead  in  the 
town  of  Cornwall,  where  he  had  resided  for  the  previous 
forty  years,  and  went  to  reside  in  Fort  McLeod,  where  he 
had  resided  permanently  ever  since,  only  visiting  Ontario 
on  a few  occasions  on  business  connected  with  his  office, 
and  in  connection  with  some  private  affairs. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  6th  May,  1893. 

D.  W.  Saunders,  for  the  defendant. 

D.  Armour,  for  the  plaintiff. 

Judgment  was  delivered  on  the  8th  May,  1893. 

The  Master  in  Chambers. — The  plaintiff  on  this  appli- 
cation has  attempted  to  shew  that  the  defendant’s  domicil 
is  Ontario,  and  not  the  North-West  Territories.  I must, 
however,  accept  the  sworn  statements  of  the  defendant 
and  his  solicitor  on  this  question,  corroborated  as  they  are 
by  the  defendant’s  actions.  The  plaintiff,  prior  to  her 
marriage  with  the  defendant,  was  well  aware  of  the  defen- 
dant’s residence  in  the  North-West,  and  went  there  shortly 
after  such  marriage,  intending  to  live  with  him  there  as 
his  wife.  The  defendant  had  no  doubt  good  and  sufficient 
reasons  for  going  there  ; he  states  that  his  only  daughter, 
her  husband,  and  their  children  had  gone  to  Fort  McLeod 
before  he  sold  his  homestead  in  Cornwall,  and  that  that 
fact  was  a great  incentive  to  cause  him  to  select  Fort 
McLeod  as  his  future  home,  and  where  he  could  enjoy  the 
society  and  receive  the  attention  of  his  daughter  and  her 
family  in  his  old  days,  he  being  now  upwards  of  seventy- 
three  years  of  age.  The  plaintiff  refers  in  her  affidavit  to 
the  fact  that  the  defendant  had  been  mayor  of  Cornwall 
for  about  ten  years,  and  police  magistrate  for  a number  of 
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years  ; and  that  he  resigned  his  position  as  police  magis- 
trate on  a request  from  the  Attorney-General’s  department, 
and  not  for  the  purpose  of  going  to  the  North-West.  It 
is  possible  that  one  of  the  reasons  causing  the  defendant 
to  think  of  leaving  Cornwall  may  have  been  the  fact  of 
his  being  requested  to  resign  his  position  as  police 
magistrate.  I am  of  opinion  that  the  defendant  has 
sufficiently  shewn  that  his  domicil  is  in  the  North-West 
Territories  and  not  in  Ontario. 

For  the  defendant  it  is  contended  that  the  plaintiff  has 
no  home  or  domicil  in  Canada. 

It  appears  that  after  the  death  of  her  first  husband,  Mr. 
P.  D.  Conger,  the  plaintiff  left  Ontario  and  went  to  reside 
in  Greenville,  New  Jersey,  U.  S.,  in  1886,  where  she 
resided  until  her  marriage  to  the  defendant  in  December, 
1889.  In  that  month  she  was  on  a visit  to  some  friends 
in  Cornwall,  where  she  first  met  the  defendant  on  the  3rd 
December,  1889,  and  on  the  11th  day  of  the  same  month 
was  married  to  him.  After  their  marriage  it  appears  they 
went  to  the  States,  where  the  furniture,  etc.,  belonging  to 
the  plaintiff  was  disposed  of  by  her. 

In  October,  1890,  she  left  the  defendant  for  the  osten- 
sible purpose  of  visiting  Cornwall  to  press  a law  suit 
against  her  son-in-law,  the  defendant  accompanying  her 
over  200  miles  on  her  journey,  and  supplying  her  with 
money  for  railway  and  other  expenses.  It  was  after  this, 
apparently,  that  the  plaintiff  determined  to  abandon  the 
home  of  the  defendant ; it  may  be  that  the  defendant’s 
refusal  to  honour  her  draft  for  $300,  drawm  on  him  while 
she  was  at  Cornwall  in  1890,  was  the  commencement 
of  the  trouble.  After  this  she  went  to  Chicago,  111.,  U.  S., 
where  she  resided  with  her  sister.  She,  having  been  sued 
by  a Montreal  firm,  made  an  affidavit  of  disbursements  in 
such  action  on  the  9th  February,  1893,  in  which  she  states, 
on  oath,  as  follows : “ 3.  That  I reside  at  the  city  of 
Chicago  aforesaid,  769  miles  from  the  said  place  of  trial 
(Cornwall),  and  in  going  to  and  returning  from  the  said 
place  of  trial,  I shall  have  necessarily  travelled  a distance 
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of  1538  miles,  and  in  going  to,  stopping,  and  returning 
from  the  said  place  of  trial,  I shall  have  been  necessarily 
absent  from  my  said  residence  twelve  days.  I am  at  pres- 
ent on  my  way  back  to  the  city  of  Chicago,  and  am  visit- 
ing friends  en  route!' 

On  the  9th  February,  1893,  she  was  cross-examined  on 
her  affidavit.  Luring  that  examination  she  stated:  “I 
went  to  Chicago  in  August  (1891),  after,  think,  last  day. 
Got  further  notice  of  this  action,  following  June  (1892)  ; I 
was  then  in  Chicago.  * * After  that  I went  to  Chicago, 

went  to  visit  sister,  and  if  it  suited  me,  to  remain.  Had  no 
definite  object.  If  I had  not  been  called  down  for  this 
trial,  I certainly  would  have  remained  there  until  after 
World’s  fair.  Have  not  returned  to  Chicago  since  the 
trial.  I have  to  go  back.  It  is  indefinite  when  I shall 
return ; it  depends  on  circumstances.  I was  subpoenaed  to 
attend  the  trial  to  give  my  evidence  ; I would  not  have 
attended  the  trial  if  I had  not  been  subpoenaed.  When 
written  to,  I asked  if  my  evidence  could  not  be  taken 
without  my  going  down.  Did  not  go  to  superintend  trial. 
I bought  a single  ticket,  paid  $18  for  it ; have  not  yet  pur- 
chased a ticket  to  return,  but  shall  have  to,  as  I must 
return.  * Cab  and  luggage,  $1.50,  at  Chicago  has  not 
been  paid,  but  will  be  when  I return.  I have  paid  $6.70 
fare  from  Cornwall  to  Belleville,  so  far  towards  Chicago. 
^ * I don’t  know  that  I will  go  to  Chicago  to  live,  but  I 

must  return  to  get  my  things  and  transact  some  business 
I was  called  away  from.  I am  not  certain,  but  likely  will 
make  Belleville  my  future  home ; Chicago  was  ray  home 
when  I was  disturbed.  * * I mean  by  being  disturbed, 

1 was  called  away  to  attend  this  trial  and  give  evidence.” 

The  writ  of  summons  in  this  action  was  issued  on  the 
24th  January,  1893,  over  two  weeks  prior  to  the  above 
examination. 

In  my  opinion,  the  plaintiff  has  not  acquired  a distinct 
domicil  in  Ontario  since  she  left  her  husband  ; and,  so  far 
as  appears,  her  domicil  is  still  that  of  her  husband. 

The  judgment  of  Mr.  Justice  Falconbridge  in  Cousins  v. 
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Cousins,  an  unreported  case,  is  relied  upon  by  the  plain- 
tiff in  support  of  her  contention  that  she  has  a domicil  in 
Ontario,  and  that  the  writ  of  summons  was  properly  issued. 
In  that  judgment  Mr.  Justice  Falconbridge  says:  “The 
wife  has  acquired  a distinct  domicil  in  Ontario,  and  she 
alleges  a continuing  breach  of  the  marriage  contract, 
which,  by  its  terms,  ought  to  be  performed  in  any  place 
and  everywhere  she  may  be,  and,  therefore,  within  Ontario. 
It  is  competent,  therefore,  for  her  to  make  him  amenable  to 
the  forum  of  this  Province.” 

But  the  facts  of  that  case  were  much  different  from 
those  here.  There  the  husband,  having  a domicil  in  Ontario, 
deserted  his  wife  and  left  the  jurisdiction.  The  wife’s 
domicil  being  that  of  her  husband , she  certainly  had  a 
distinct  domicil,  and  the  breach  of  the  marriage  contract 
occurred  there.  I do  not  understand  that  the  learned 
Judge  intended  it  to  be  understood  that  the  wife  had  a 
right  to  a performance  of  the  marital  agreement  where- 
ever  she  chose  to  go,  if  her  husband  had  not  deserted  her, 
hut  that  she  had  a right  to  its  performance  wherever  she 
properly  might  be. 

It  was  argued  for  the  plaintiff  that  the  defendant  having 
property  within  the  jurisdiction,  and  that  his  position  as 
collector  of  customs  being  one  that  might  possibly  require 
his  transfer  to  Ontario,  the  writ  should  not  be  set  aside ; 
but  the  fact  of  his  property  being  in  Ontario  does  not  give 
the  Courts  in  this  Province  jurisdiction,  and  there  is  noth- 
ing to  shew  that  the  defendant  is  liable  to  be  transferred 
from  one  Province  to  another.  The  position  is  a permanent 
one  and  not  likely  to  be  changed. 

Another  reason  for  contending  that  the  Courts  in  this 
Province  have  jurisdiction  is  that  one  of  the  causes  of  the 
action  arose  in  Ontario,  namely,  that  stated  in  the  eighth 
paragraph  of  the  statement  of  claim,  as  follows : “ That 
defendant  has  been  guilty  of  gross  cruelty  to  plaintiff 
in  refusing  her  care,  medicine,  and  medical  attendance 
when  ill  while  at  Cornwall,  in  the  Province  of  Ontario, 
shortly  after  their  marriage.”  No  particulars  are  given 
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nor  any  facts  sworn  to,  and  it  is  difficult  to  believe  that 
the  husband  within  two  or  three  weeks  after  his  marriage 
would  be  guilty  of  such  conduct. 

The  American  authorities  are  useful  to  consult  upon 
the  subject  in  question,  and  have  been  referred  to  by 
the  Judges  in  England  with  approval.  The  cases  of 
Harrison  v.  Harrison,  20  Ala.  629,  and  Keerl  v.  Keevl, 
34  Md.  21,  are  in  point,  and  are  the  leading  cases  on 
the  questions  there  raised.  In  the  former  case  are  col- 
lected all  the  American  and  English  decisions  up  to  that 
time.  See  also  De  Meli  v.  De  Meli,  120  N.  Y.  485,  and 
Rigney  v.  Rigney,  127  N.  Y.  408,  where  the  principles 
laid  down  in  the  earlier  cases  are  followed,  namely, 
that  “ a court  has  no  extra-territorial  jurisdiction,  and  a 
person  not  domiciled  in  the  state  or  countr}^  cannot  be 
charged  in  personam  by  adjudication  there,  unless  he  is 
personally  served  with  notice  or  process  within  it  or 
voluntarily  submits  himself  to  the  jurisdiction  of  its  court 
by  appearing  in  some  manner  in  the  action  or  proceeding 
sought  to  be  instituted  against  him  : ” 120  N.  Y.  at  p.  495. 

The  English  cases  are  stronger  against  the  plaintiff’s 
contention  than  the  American  ones.  I would  refer  to 
Wilson  V.  Wilson,  L.  R.  2 P.  &;  D.  435 ; Le  Sueur  v.  Le 
Sueur,  1 P.  D.  139  ; Nihoyei  v.  Nihoyet,  4 P.  D.  1 ; Fire- 
hrace  v.  Firebrace,  ib.  63  ; Harvey  v.  Farnie,  5 P.  D.  153, 6 
P.  D.  35,  8 App.  Cas.  43 ; Shaw  v.  Gould,  L.  R.  3 H.  L.  55 ; 
In  re  Marrett,  Chalmers  v.  Wingfield,  36  Ch.  D.  400 ; 
Urquhart  v.  Butterfield,  37  Ch.  D.  357  ; Turner  v.  Thomp- 
son, 13  P.  D.  37  ; U Etchegoyen  v.  DEtchegoyen,  ib.  132. 

The  Canadian  cases,  which  follow  the  English  ones, 
are  Edwards  v.  Edwards,  20  Gr.  392 ; Guest  v.  Guest,  3 
O.  R.  344  ; Magurn  v.  Magurn,  ib.  570,  and  11  A.  R.  178 ; 
Cartwright  v.  Hinds,  3 0.  R.  at  p.  395 ; W adsworth  v. 
McCord,  12  S.  C.  R.  at  p.  475;  and  Cousins  v.  Cousins, 
unreported. 

I would  also  refer  to  the  following  text-books,  under 
the  headings  of  Domicil,  Jurisdiction,  Alimony — Story’s 
Conflict  of  Laws  ; Bishops’  Marriage,  Divorce,  and  Separa- 
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tion ; Browne  and  Powles’  Law  of  Divorce ; Dicey  on 
Domicil ; and  Phillimore  on  Domicil. 

In  my  opinion,  the  plaintiff  fails  to  shew  sufficient  rea- 
sons to  entitle  her  to  bring  an  action  for  alimony  in  this 
Province  against  her  husband  domiciled  in  the  North- 
West  Territories.  I do  not  think  she  has  brought  the 
defendant  under  Rule  271  (c)  or  (e),  and  certainly  not 
within  (6.)*  The  writ  of  summons  and  the  service  of  it 
and  of  the  statement  of  claim  must  be  set  aside. 

The  plaintiff  appealed  from  this  decision,  and  her  ap- 
peal was  enlarged  by  a Judge  in  Chambers,  with  the 
consent  of  the  parties,  before  the  Common  Pleas  Divisional 
Court,  and  was  argued  before  Galt,  C.  J.,  and  MacMahon, 
J.,  on  the  21st  November,  1893. 

Mikel,  for  the  plaintiff. 

D.  W.  Saunders,  for  the  defendant. 

Judgment  was  delivered  on  the  25th  November,  1898. 

MacMahon,  J.— -The  action  is  for  alimony,  and  a motion 
was  made  for  the  allowance  of  service  of  the  writ  and 
statement  of  claim  on  the  defendant  at  Fort  McLeod,  in 
the  North-West  Territories,  which  motion  was  dismissed 
by  the  Master  in  Chambers,  and  the  writ  of  summons  and 
the  service  of  it,  and  of  the  statement  of  claim,  were  set 
aside. 

The  appeal  from  the  Master’s  order  came  before  Mr. 
Justice  Falconbridge,  who  enlarged  it,  by  consent,  to  be 
heard  by  the  full  Court. 

*271.  Service  out  of  the  jurisdiction  of  a writ  of  summons  or  notice 
of  a writ  of  summons  or  other  document  by  which  a matter  or  proceeding 
is  commenced  may  be  allowed  by  the  Court  or  a Judge  whenever — 

(6)  Any  act,  deed,  will,  contract,  obligation,  or  liability  affecting  land 
or  hereditaments  situate  within  Ontario,  is  sought  to  be  construed,  recti- 
fied, set  aside,  or  enforced  in  the  action  ; or 

(c)  Any  relief  is  sought  against  any  person  domiciled  or  ordinarily  resi- 
dent within  Ontario  ; or 

(e)  The  action  is  founded  on  any  breach  or  alleged  breach  within 
Ontario  of  any  contract  wherever  made,  which,  according  to  the  terms 
thereof,  ought  to  be  performed  within  Ontario. 
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The  facts  appear  in  the  exhaustive  judgment  of  the 
learned  Master  in  Chambers. 

The  plaintiff  was,  at  the  time  of  her  marriage  to  the 
defendant,  a resident  of  the  State  of  New  Jersey,  where 
she  had  been  for  some  years,  and  was  temporarily  in 
Ontario  on  a visit  to  friends  here  when  she  became  en- 
gaged, and  when  the  marriage  ceremony  was  performed. 
She  knew  the  defendant  was  collector  of  customs  at  Foit 
McLeod  when  she  consented  to  marry  him,  and  was  aware 
of  his  intention  to  return  there  immediately  after  the 
marriage.  She  went  with  her  husband  to  Fort  McLeod, 
and  resided  there  from  December,  1889,  to  October,  1890, 
when  she  left,  refraining  from  disclosing  her  intention  not 
to  return. 

The  defendant  in  his  affidavit  states  that  prior  to  leaving 
Cornwall,  where  he  had  resided  for  forty  years,  he  had  sold 
his  residence  ; that  his  daughter  and  her  husband  resided 
at  Fort  McLeod  ; that  his  permanent  residence  is  there; 
and  that  he  has  no  intention  of  returning  to  Ontario. 
The  Honourable  McKenzie  Bowell,  the  Minister  of  Cus- 
toms, by  whom  the  defendant  was  appointed  to  his  posi- 
tion at  Fort  McLeod,  was  examined  at  the  instance  of  the 
]ilaintiff,  and  stated  : “ It  is  very  seldom  that  collectors  of 
customs  are  removed  by  the  department  from  one  place 
to  another.  I recollect  but  two  or  three  in  my  fourteen 
years’  experience  as  Minister  of  Customs,  in  which  cases 
they  were  affected  by  special  circumstances.” 

“ Every  person  of  full  age  having  a right  to  change  his 
domicil,  it  follows,  that  if  he  remov^es  to  another  place 
with  an  intention  to  make  it  his  permanent  residence 
(animo  momendi),  it  becomes  instantaneously  his  place  of 
domicil  : ” Story’s  Conflict  of  Laws,  8th  ed.,  p.  50. 

It  is  after  all  a question  of  intention,  and,  as  put  by 
Lord  Chelmsford  in  Bell  v.  Kennedy,  L.  R.  1 Sc.  App.  at  p. 
319,  “ If  the  intention  of  permanently  residing  in  a place 
exists,  a residence  in  pursuance  of  that  intention,  how- 
ever short,  will  establish  a domicil.” 

No  doubt,  as  stated  by  Lord  Bramwell  in  Attorney- 
62 — VOL.  XV.  o.  P.  R. 


466  ONTARIO  PRACTICE  REPORTS.  [VOL. 

General  v.  Pottinger,  30  L.  J.  Ex.  284,  “ The  difficulty 
of  determining  where  it  is  that  a person  has  his  home,  or 
domicil,  arises  in  general  from  the  difficulty  not  only 
of  defining,  but  of  ascertaining,  the  importance  of  the 
very  indefinite  intention  which  constitutes  the  animus 
manencW  But,  as  put  by  Jessel,  M.  R,  in  King  v.  Fox- 
well,  3 Ch.  D.  pp.  520-1,  If  you  shew  that  a man  resides 
in  one  place  for  a length  of  time,  the  inference  is  that 
he  intends  to  reside  there  permanently,  unless  there  is 
something  to  rebut  it.” 

“ The  oath  of  the  person  whose  domicil  is  in  question 
as  to  his  intention  to  change  his  domicil  is  not  conclu- 
sive ; but  the  question  for  the  Court  is,  whether,  upon  a 
review  of  all  the  circumstances,  it  gives  credit  to  his  evi- 
dence : ” Brown  and  Bowles’  Law  of  Divorce,  5th  ed.,  p.  7. 

All  the  collateral  facts  and  surrounding  circumstances 
go  to  support  the  defendant’s  statement  that  he  intends  to 
reside  permanently  in  the  North-West  Territories.  He 
sold  his  residence  in  Cornwall ; he  has  a residence  at 
Fort  McLeod  ; his  daughter  and  her  husband  and  their 
children  are  there ; and  the  defendant  was  appointed  to 
the  collectorship  of  customs  at  Fort  McLeod  in  1886,  and 
has  resided  there  continuously  ever  since. 

The  order  appealed  from  was,  in  my  view,  the  proper 
one  to  make ; and  the  appeal  must,  therefore,  be  dismissed 
with  costs. 


Galt,  C.  J.,  concurred. 
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Blong  V.  Fitzgerald  et  al. 

Parties — Mortgage — Foreclosure — Wife  of  Mortgagor — Right  to  Redeem — 
Inchoate  Right  of  Dower. 

The  wife  of  a mortgagor,  who  has  joined  in  the  mortgage  for  the  purpose 
of  barring  her  dower,  to  the  extent  of  the  mortgage  only,  has  the 
right  to  redeem  during  her  husband’s  lifetime,  and  is  a necessary  party 
to  an  action  of  foreclosure  in  the  first  instance. 

And  where  she  was  not  so  made  a party,  and  judgment  of  foreclosure 
was  recovered  in  her  absence,  she  was  after  judgment  and  report  added 
as  a defendant  upon  her  own  petition,  and  permitted  to  redeem  or  pay 
off  and  obtain  an  assignment  of  the  mortgage. 

[July  3 and  December  14,  1893. — Rose,  J.] 

A PETITION  by  Annie  Fitzgerald,  wife  of  the  defendant 
William  Fitzgerald,  to  be  added  as  a defendant  to  this 
action. 

The  defendant  William  Fitzgerald  on  the  4th  of  Octo- 
ber, 1892,  mortgaged  certain  land  to  the  plaintiff  to  secure 
$200  and  interest.  The  petitioner  joined  in  the  mortgage 
for  the  purpose  of  barring  her  dower,  only  to  the  extent 
of  the  mortgage,  and  received  no  part  of  the  moneys 
advanced  thereon. 

The  mortgage  having  become  in  default,  the  plaintifi' 
began  this  action  for  foreclosure,  and  recovered  judgment 
on  the  18th  February,  1893,  referring  to  the  Master  in 
Ordinary  to  take  the  accounts,  and  for  foreclosure  or 
redemption.  The  petitioner  was  not  made  a party  to  the 
action. 

The  Union  Bank  of  Canada,  having  an  execution  in  the 
sheriff’s  hands  against  the  lands  of  the  defendant  William 
Fitzgerald,  subsequent  to  the  plaintiff’s  mortgage,  were 
added  as  parties  defendants  in  the  Master’s  office,  and 
proved  their  claim  for  $618.42.  They  were  the  only  sub- 
sequent incumbrancers. 

The  Master  made  his  report  on  the  24th  March,  1893, 
finding  that  there  was  due  to  the  plaintiff*  at  that  date 
$263.08,  and  that  there  would  be  due  on  the  25th  Septem- 
ber, 1893,  $275.08,  and  directed  that  that  sum  should  be 
paid  into  the  Canadian  Bank  of  Commerce  on  that  date. 
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The  petition  set  out  the  above  facts,  and  also  that  the 
petitioner  was  informed  and  believed  that  the  defendants 
the  Union  Bank  of  Canada  had  requested  the  plaintiff  to 
assign  his  mortgage  and  judgment  and  the  benefit  of  this 
action  to  them,  for  the  purpose,  as  the  petitioner  believed, 
of  attempting  to  tack  their  claim  as  execution  creditors  to 
the  mortgage  and  judgment  debt,  which  the  petitioner 
submitted  they  were  not  entitled  to  do  to  her  prejudice  ; 
that  the  defendants  the  Union  Bank  of  Canada  were 
notified  of  the  petitioner’s  claim  to  redeem  before  they 
asked  for  an  assignment. 

The  petitioner  prayed  that  an  order  might  be  made 
adding  her  as  a defendant,  to  enable  her  to  redeem  and 
procure  an  assignment  of  the  mortgage  and  judgment  and 
protect  her  rights  and  interests  in  the  premises. 

The  petition  was  presented  on  the  27th  June,  1893,  and 
argued  before  Rose,  J.,  in  Court,  on  the  30th  June,  1893. 

John  Greer,  for  the  petitioner  and  for  the  plaintiff. 

A.  E.  Baker,  for  the  defendants  the  Union  Bank  of 
Canada,  opposed  the  petition. 

Judgment  was  delivered  on  the  3rd  July,  1893. 

Rose,  J. — Three  very  nice  questions  arise  on  this 
motion  : 

1st.  As  to  the  wife’s  right  to  redeem  during  the  life- 
time of  her  husband,  the  mortgagor,  she  having  joined  in 
the  mortgage  to  bar  dower. 

2nd.  The  effect,  if  any,  on  such  right,  if  it  exists,  of  the 
proceedings  herein,  she  not  having  been  made  a party. 

3rd.  The  right  of  the  petitioner  to  be  made  a party  to 
these  proceedings  to  enable  her  to  assert  her  right  to 
redeem,  if  there  be  such  right. 

I do  not  feel  justified  in  deciding  these  questions  on  the 
necessarily  brief  argument  addressed  to  me  on  this  motion. 

Indeed,  the  difficulties  of  the  position  may  not  then 
have  fully  appeared. 
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It  may  be  that  the  petitioner,  if  she  has  the  right  to 
redeem,  can  compel  the  mortgagee  to  permit  her  to  redeem 
quite  independently  of  these  proceedings.  But  if  she 
take  that  position,  her  interests  and  those  of  the  mort- 
gagee may  conflict.  They  both  appeared  before  me  by 
the  same  counsel. 

I think  the  motion  must  stand  for  fuller  argument — 
not  at  all  necessarily  before  myself,  but  before  any  Judge 
in  Court.  Perhaps  it  may  be  arranged  to  have  the  motion 
enlarged  before  the  Divisional  Court,  when  the  Judges 
may  consider  the  question  in  the  light  of  their  decision  in 
Pratt  Bunnell,  21  0.  R.  1. 

The  petition  was  re-argued  before  Rose,  J.,  in  Court,  on 
the  Srd  October,  1893. 

John  Greer,  for  the  petitioner  and  the  plaintiff. 

/.  A.  Mills,  for  the  defendants  the  Union  Bank  of 
Canada. 

Casner  v.  Haight,  6 0.  R.  451  ; Ayerst  v.  McClean,  14 
P.  R.  15  ; Pratt  v.  Bunnell,  21  O.  R.  1 ; and  the  cases  there 
cited,  were  referred  to. 

Judgment  was  delivered  on  the  14th  December,  1893. 

Rose,  J. — This  case  has  been  further  argued,  and  I have 
again  considered  the  decision  in  Pratt  v.  Bunnell,  21  0. 
R.  1,  and  the  cases  therein  cited. 

Whatever  may  be  the  true  construction  of  the  statute, 
the  fact  remains  that  when  a wife  joins  to  bar  dower  in  a 
mortgage  for  the  purpose  of  enabling  her  husband  to  bor- 
row money,  neither  she  nor  her  husband  has  any  intention 
to  deprive  her  of  her  interest  in  the  land,  save  so  far  as 
necessary ^to  enable  the  mortgagee  to  obtain  payment  of 
his  debt.  The  wife  does  not  intend  to  convey  to  her  hus- 
band or  to  his  creditors  any  portion  of  her  estate  or  inter- 
est in^the  land,  and  there  would  be  nothing  unfair  to  the 
husband  or  to  his  creditors  in  permitting  the  wife  to  retain 
any  surplus“remaining  after  sale  of  the  land  and  payment 
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of  the  debt,  to  the  extent  of  the  value  of  her  interest  or 
estate  as  doweress.  Assume  that  while  the  mortgage  is 
current,  the  husband  dies,  why  should  not  the  wife  have 
her  dower  in  full  out  of  the  land  if  it  be  sufficient  to  pay 
both  debt  and  dower  ? And  if  the  wife  be  unable  to 
pay  off  the  mortgage,  and  the  land  be  sold,  and  the  sur- 
plus, after  the  payment  of  the  debt,  be  sufficient  to  satisfy 
the  widow’s  claim  as  doweress,  what  fairness  is  there  in 
limiting  her  to  one-third  interest  in  the  surplus, and  handing 
to  the  creditors  of  the  husband  the  remaining  two-thirds  ? 
And  if  in  such  a case  the  widow  be  able  to  pay  the  mort- 
gagee his  debt,  would  it  not  be  manifestly  fair  that  she 
should  have  an  assignment  of  the  mortgage  and  realize 
both  mortgage  debt  and  dower  out  of  the  land,  if  it  be 
sufficient  for  such  purpose  ? 

Fortunately,  having  regard  to  the  conflict  of  judicial 
opinion,  as  pointed  out  by  my  brother  Street  in  Pratt  v. 
Bunnell,  21  0.  E,.  at  p.  10,  it  is  not  necessary  for  me  to 
express  any  independent  opinion,  further  than  to  say  that, 
whatever  view  obtain,  there  is  nothing,  as  far  as  I can  see, 
in  any  of  the  opinions  to  prevent  my  directing  that  the 
petitioner  should  be  made  a party  to  these  proceedings, 
and  be  permitted,  if  she  be  so  advised, to  redeem  or  payoff 
the  mortgage  debt  and  receive  an  assignment  of  the  mort- 
gage. 

If  the  logical  result  be  that  such  an  order  makes  her  a 
surety  and  brings  her  into  competition  with  her  husband’s 
creditors,  it  will,  I think,  be  much  less  a matter  for  regret 
than  that  her  husband’s  creditors  should  deprive  her  of  her 
dower  in  the  land  because  she  has  been  willing  to  bar  her 
dower,  simply  and  solely  to  enable  the  mortgagee  to  obtain 
security  for  the  repayment  of  money  lent  to  her  husband. 

The  case  of  Gray  v.  Coughlin,  18  S.  C.  E.  553,  is  cer- 
tainly not  adverse  to  the  claim  by  the  petitioner  that  she 
is  a surety.  See  particularly  the  judgment  of  Strong,  J., 
at  p.  560. 

The  bank  should  not  have  opposed  this  petition,  and 
must  pay  the  petitioner  her  costs  on  the  argument  to  the 
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extent  of  a fee  of  $10,  The  mortgagee  must  have  no  costs, 
and  indeed  did  not  incur  any,  as  his  solicitor  filed  the 
petition — and  no  independent  counsel  appeared  for  him. 
The  petitioner  may  add  her  costs  to  her  claim  as  against 
her  husband  and  his  creditors. 

It  follows  from  the  above  that  the  wife  has  the  right  to 
redeem  during  the  husband’s  lifetime,  and  I think  also 
the  judgment  in  her  absence  would  not  bind  her  in  any 
way.  If  I am  correct  in  these  conclusions,  she  should  have 
been  made  a party  to  the  action  in  the  first  instance. 


Re  Chari.es  Stark  Company  (No.  2.) 


Company — Winding-up — Appointment  of  Solicitor  to  Liquidators. 

In  a proceeding  for  the  winding-up  of  a company  a solicitor  who  is  acting 
for  claimants  whose  claims  must  be  contested  by  the  liquidators,  cannot 
obtain  the  sanction  of  the  Court  to  his  acting  also  as  solicitor  for 
the  liquidators.  Nor  will  the  Court  sanction  the  appointment  of  a 
special  solicitor  to  act  for  the  liquidators  in  the  matter  of  the  contested 
claim.  The  winding-up  must  be  prosecuted  by  one  disinterested  solici- 
tor, whose  services  will  not  be  divided  by  the  assertion  of  antagonistic 
claims. 

[January  13,  1893, — Boyd,  C.] 

An  appeal  by  certain  creditors  of  the  above  named 
company,  in  liquidation  under  the  Dominion  Winding-up 
Act,  from  an  order  of  the  Master-in-Ordinary,  in  whose 
office  the  winding-up  was  proceeding,  appointing  Messrs. 
Howland,  Arnold!,  & Bristol  solicitors  for  the  liquidators, 
they  being  also  solicitors  for  the  American  Watch  Case 
Company,  who  were  preferring  in  the  Master’s  office  a 
large  claim  against  the  assets  of  the  company,  which  claim 
was  contested. 

The  appeal  was  argued  before  Boyd,  C.,  in  Court,  on 
the  12th  January,  1893. 

Hoyles,  Q.  C.,  for  the  appellants. 

Lash,  Q.  C.,  for  the  liquidators  and  solicitors. 
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Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  rule  of  the  Court  is  not  to  appoint  one 
person  as  liquidator  of  two  companies  the  interests  of 
which  are  conflicting:  Re  City  and  County  Investment 
Co.,  25  W.  R.  342.  Nor  should  a solicitor  act  for  the  liqui- 
dator who  is  acting  also  for  claimants  whose  claims  must 
he  contested  by  the  liquidator.  The  difficulty  is  sought 
to  be  obviated  in  this  case  by  providing  for  the  appoint- 
ment of  a special  solicitor  pro  hdc  vice  in  the  matter  of 
the  contested  claim.  But  the  policy  of  the  statute  con- 
templates the  prosecution  of  the  winding-up  by  one 
disinterested  solicitor,  whose  services  will  not  be  divided 
by  the  assertion  of  antagonistic  claims.  It  is  for  the  Court 
to  sanction  the  choice  of  the  officer  who  is  to  assist  the 
liquidator,  and  I think  that  in  the  present  case  the  solici- 
tor approved  by  the  Master  must  elect  whether  or  not  he 
will  give  his  whole  services  to  the  prosecution  of  the 
winding-up  with  a view  to  the  realization  and  administra- 
tion of  all  the  assets.  If  he  is  not  prepared  to  do  this, 
some  other  selection  must  be  made  : Re  Truemari,  L.  R.  14 
Eq.  at  p.  281  ; Re  Anglo-Moraviam  Co.,  24  W.  R.  122.  As 
said  in  Ex  p.  Brinton,  3 Deac.  36,  this  would  be  a “ danger- 
ous precedent  ” to  sanction  the  change  of  sides  by  the  liqui- 
dator’s solicitor  pending  the  winding-up  proceedings.  The 
appealing  creditors  will  add  their  costs  to  their  debt. 
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Beaton  v.  Globe  Printing  Company. 


Discovery — Libel — Justification — Examination  of  Plaintiff  before  Delivery 
of  Defence — Rule  566. 

In  an  action  for  libel  against  the  publishers  of  a newspaper,  the  defen- 
dants stated  on  affidavit  that  the  article  complained  of  was  published 
by  them  in  good  faith,  in  the  public  interest,  not  maliciously,  nor  with 
any  intent  to  defame  the  plaintifiF,  but  in  the  belief  that  the  facts  stated 
were  substantially  true  and  such  as  should  in  the  interests  of  justice  be 
made  public  ; that  the  article  was,  as  it  purported  to  be,  copied  from  a 
New  York  newspaper,  and  was  copied  by  a large  number  of  other  news- 
papers in  Ontario  ; that  it  was  material  and  necessary  in  the  defendants’ 
interest  to  have  the  plaintiff  examined  on  oath  before  delivery  of  the 
statement  of  defence,  in  order  to  ascertain  the  facts  necessary  to  enable 
them  to  determine  what  course  to  take  in  framing  their  defence,  and 
they  could  not  properly  put  in  their  defence  without  discovery  from 
the  plaintiff  by  such  examination  : — 

Held,  that  the  defendants  should  be  allowed  to  examine  the  plaintiff  as 
asked. 

Rule  566  should  receive  a large  and  liberal  construction. 

The  granting  of  such  an  order  is  a matter  of  discretion,  and  where  that 
discretion  has  been  exercised  in  Chambers,  it  should  not  lightly  be 
interfered  with  by  the  Court. 

Per  Rose,  J. — If  a defendant  is  seeking  discovery  from  the  plaintiff  in 
good  faith  to  enable  himself  or  his  counsel  to  determine  whether  it 
would  be  proper  to  plead  justification,  to  refuse  him  permission  to 
examine  before  statement  of  defence-  would  be  to  compel  him  to  plead 
and  then  withdraw  his  plea,  and  pay  a penalty  by  way  of  increased 
damages,  in  order  to  have  such  defence  on  the  record  as  he  might  rea- 
sonably hope  to  sustain. 

[October  28,  1893.  — The  Master  in  Chambers.] 
[November  7,  1893. — Galt,  C.  J.] 

[December  30,  1893. — The  Common  Pleas  Division.] 

Motion  by  the  defendants  for  an  order  permitting  them 
to  examine  the  plaintiff  in  an  action  of  libel  before  being 
compelled  to  deliver  their  statement  of  defence. 

The  facts  are  stated  in  the  Master’s  judgment. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  25th  October,  1893. 

Langton,  Q.C.,  for  the  defendants. 

Lynch- Staunton,  for  the  plaintiff. 

Judgment  was  delivered  on  the  28th  October,  1893. 

The  Master  in  Chambers. — The  action  is  for  libel 
the  defendants  having  published  an  article  referring  to  the 
63 — VOL.  XV.  o.  P.  R. 
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plaintiff  in  a most  serious  manner.  This  article  was  stated 
as  being  copied  from  the  New  York  World,  a newspaper 
published  in  the  United  States. 

In  support  of  their  motion  the  defendants  filed  an  affi- 
davit of  their  managing  editor,  in  which  it  is  stated  that 
the  articles  complained  of  were  published  by  the  defendants 
in  good  faith,  in  the  public  interest,  not  maliciously,  and 
not  with  any  intent  to  libel  or  to  defame  the  plaintiff*  but 
bond  fide  and  in  the  belief  that  the  facts  contained  therein 
were  substantially  true  and  such  as  should  in  the  interests 
of  justice  be  made  public;  that  the  article  was,  as  it  pur- 
ported to  be,  copied  from  the  New  York  World  of  the  3rd 
August,  1893,  and  the  said  article  from  the  New  York 
M^orld  or  the  substance  thereof  was  published  by  a large 
number  of  other  newspapers  in  Ontario  ; that  he  is  advised 
and  believes  that  it  is  material  and  necessary  in  the  defend- 
ants’ interest  to  have  the  plaintiff  examined  upon  oath 
forthwith  in  order  to  ascertain  the  facts  necessary  to  enable 
them  to  determine  what  course  to  take  in  framing  their 
defence  herein,  and  the  defendants  cannot  properly  put  in 
their  statement  of  defence  without  discovery  from  the 
plaintiff  by  such  examination.  Editorials  referring  to  the 
article  in  question  and  inserted  in  the  issues  of  the  defen- 
dants’ newspaper  of  the  8th  and  9th  August  are  also 
put  in. 

Counsel  for  defendants  relied  upon  Tate  v.  Globe  Print- 
ing Company,  11  P. R.  253,  for  the  order  asked  for;  while 
plaintiff’s  counsel  referred  to  and  relied  upon  Zierenberg  v. 
Labouchere,  9 Times  L.  R.  450  and  [1893]  2 Q.  B.  183  ; and 
Campbell  v.  Scott,  14  P.  R.  203,  in  opposition  to  the  order. 

In  Zierenberg  v.  Labouchere  the  defendant  had  pleaded 
justification  to  the  libel  and  gave  certain  particulars  of 
such  defence,  and  upon  a motion  for  further  and  better 
particulars  he  asked  to  be  allowed  to  have  discovery  before 
being  required  to  give  further  particulars.  Lord  Esher, 
M.R.,  in  his  judgment  set  out  in  detail  the  law  respecting 
a plea  of  justification  of  a libel  without  particulars,  and,  in 
referring  to  the  request  of  the  defendant  to  be  allowed  dis- 
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covery  before  giving  further  particulars,  he  says  at  p. 
188  : “ This  is  not  a case  in  which,  before  the  action  was 
brought,  there  was  any  relation  between  the  parties,  such, 
for  instance,  as  that  of  principal  and  agent,  which  would 
entitle  the  defendant  to  discovery.  The  only  connection 
between  them  is  that  of  plaintiffs  and  defendant  in  an 
action  for  libel,  and  the  defendant  is  not  entitled  to  dis- 
covery for  the  purpose  of  finding  out  whether  he  has 
a defence  or  not.  Such  discovery  has  never  been  allowed 
in  the  absence  of  some  relationship  between  the  parties  to 
the  action,  except  under  exceptional  circumstances,  such 
as  one  party  keeping  back  something  which  the  other  was 
entitled  to  know.  Here  the  justification,  for  want  of  suffi- 
cient particulars,  is  not  a well-pleaded  defence,  and  till 
there  is  such  a defence  there  can  be  no  right  to  discovery, 
in  the  absence  both  of  the  relationship  of  which  1 have 
spoken  and  of  any  special  circumstances.” 

The  principle  thus  set  forth  by  Lord  Esher  is  the  one 
followed  in  our  Courts  in  granting  discovery  before  requir- 
ing the  pleading.  The  first  case  is  that  of  Fisken  v. 
Ghamhevlain,  9 P.  R.  283,  where  the  Chancellor  held  that 
the  Rule  under  which  the  present  order  is  asked  is  to  be 
regarded  as  a remedial  provision,  and  should  receive  a fair, 
large,  and  liberal  construction,  such  as  will  best  ensure  the 
attainment  of  the  object  of  the  Rule,  and  that  it  conferred 
upon  the  Judge  a general  power  of  ordering  an  examination 
of  a party  at  any  stage  of  the  cause  “ where  it  shall  appear 
necessary  for  the  purposes  of  justice.” 

In  Boulton  v.  Blake,  11  P.  R.  196,  the  Chancellor,  in 
affirming  the  order  of  the  Master  in  Chambers  directing 
the  examination  of  the  plaintiff  and  three  witnesses  after 
statement  of  claim  and  before  defence  delivered,  said  : “ 1 
think  it  is  plain  that  such  discovery  could  be  obtained 
after  he  had  formally  pleaded,  in  order-  to  get  such  details 
as  would  enable  him  to  amend  and  comply  with  the  rules 
of  Court  as  to  particularity  in  pleading  * Should  the 
right  to  discovery  be  withheld  in  these  cases  till  the 
defendant  has  pleaded  ? That  rests  in  the  discretion  of 
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the  Court,  and  I am  not  satisfied  that  the  Master  exercised 
his  power  wrongly  in  this  case.  No  doubt  this  right  of 
extraordinary  discovery  must  be  jealously  guarded  lest  it 
be  abused  ; and  it  should,  under  Rule  285  ” (now  Rule  566) 
“ be  conceded  only  when  it  is  clearly  proved  to  be  necessary 
for  the  furtherance  of  justice.” 

In  Tate  v.  Globe  Printing  Co.,  11  P.  R.  253,  the  case 
relied  upon  by  the  defendants  here,  the  order  for  examina- 
tion was  granted  upon  an  affidavit  similar  to  the  one  filed 
upon  the  present  application.  The  learned  Master  in  his 
judgment  set  forth  the  circumstances  which  he  considered 
entitled  the  defendants  to  the  order.  He  said : “ The 
occasion  on  which  the  libel  was  published,  a judicial  trial, 
the  evidence  given  on  it,  and  the  remarks  of  the  learned 
Judge,  the  report  of  all  these,  which  does  not  seem  to  have 
been  exaggerated  or  in  any  sense  misrepresented  so  as  to 
imply  a malicious  intent  in  the  observations  made  by  the 
newspaper,  all  seem  to  give  countenance  to  the  contention 
of  the  defendants  that  their  act  was  in  the  performance  of 
a public  duty  as  journalists,  and  was  without  malice  against 
the  plaintifi*.  All  this  may  be  consistent  with  the  innocence 
of  the  plaintiff  of  the  acts  imputed  to  him,  but  it  shews 
the  real  source  of  the  defendants’  information,  and  shews 
that  the  defendants  may  ask  in  good  faith  for  this  examin- 
ation upon  the  facts  stated  in  the  affidavit  filed,  and,  in 
my  opinion,  it  is  a legitimate  proceeding  under  the  circum- 
stances.” 

In  Gordon  v.  Phillips,  II  P.  R.  540,  an  action  for  libel 
and  slander,  an  order  was  made  before  statement  of  claim 
for  the  examination  for  discovery  of  the  defendant  and  his 
employer,  who  was  not  a party  to  the  suit.  This  order 
was  set  aside  by  the  present  Chief  Justice  of  the  Common 
Pleas.  On  appeal  to  the  Queen’s  Bench  Division  the 
original  order  was  restored.  The  judgment  of  the  Court 
was  delivered  by  the  present  Chief  Justice  of  that  Court. 
In  his  judgment  he  stated  : “ According  to  the  plaintiff’s 
affidavit,  if  it  be  true,  and  it  is  uncontradicted,  he  has  a 
good  cause  of  action  against  the  defendant,  but  he  is  unable 
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to  frame  his  statement  of  claim  without  the  discovery  for 
which  he  asks.  It  is  obvious,  therefore,  that  it  is  necessary 
for  the  purposes  of  justice  that  he  should  have  such  dis- 
covery, and  Rule  285  gives  it  to  him  * * Fishen  v. 

Chamberlain,  9 R R.  283,  is  a clear  authority  for  such  an 
order,  and  it  has  been  followed  in  Boulton  v.  Blake,  11  R 
R.  196  ; Tate  v.  Globe  Printing  Co.,  11  P.  R.  253  ; Carnegie 
V.  Cox,  ib.  311 ; Murray  v.  Warner,  ib.  440.” 

In  Wallis  v.  Neiuton,  7 C.  L.  T.  Occ.  N.  138,  the  Chancel- 
lor said  “ that  the  very  fact  that  the  discovery  sought  could 
be  obtained  by  putting  in  a defence  formally,  and  amend- 
ing it  afterwards  after  examination,  shewed  that  it  could 
not  harm  the  plaintiff  to  have  the  examination  now.  Under 
the  Judicature  Act  it  was  necessary  to  set  up  the  facts 
constituting  the  defence ; the  defendant  here  could  not  be 
familiar  with  them  in  the  peculiar  circumstances  of  the 
case,  and  it  would  be  in  the  interest  of  justice  to  permit 
the  examination.” 

In  Maclean  v.  The  Barber  and  Ellis  Co.,  13  R R.  500,  the 
Master  in  Chambers  made  an  order  for  the  production  by 
the  defendants  of  a letter  for  the  purpose  of  inspection  by 
the  plaintiff  before  delivery  of  his  statement  of  claim. 
The  present  Chief  Justice  of  the  Common  Pleas  allowed 
an  appeal  from  the  order  and  set  it  aside.  Upon  appeal 
to  the  Divisional  Court  the  order  of  the  Master  was  re- 
stored. In  delivering  the  judgment  of  the  Court  Mr. 
Justice  Rose  said  : “ I think  the  principle  of  the  decisions 
in  Gordon  v.  Phillips,  11  P.  R.  540 ; and  Fisken  v.  Cham- 
berlain, 9 P.  R.  283;  Oryenv.  Kerr,  11  P.  R.  128;  and 
Boulton  V.  Blake,  ib.  p.  196,  is  in  the  plaintiff s favour.  In 
view  of  these  and  other  decisions  in  our  Courts,  I have 
thought  it  wise  to  confer  with  the  learned  Chancellor  and 
the  learned  Chief  Justice  of  the  Queen’s  Bench  Division, 
and  am  authorized  to  say  that  on  the  facts  of  this  case  the}^ 
are  of  the  opinion  that  production  and  inspection  were 
properly  ordered.” 

In  Campbell  v.  Scott,  14  R R.  203,  referred  to  by  counsel 
for  the  plaintiff,  the  Master  made  an  order  allowing  the 
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plaintiff  to  examine  the  defendant  for  discovery  before 
delivery  of  the  statememt  of  claim,  the  action  being  for 
slander.  This  order  was  set  aside  on  appeal  to  Mr.  Justice 
Falconbridge.  On  appeal  to  the  Common  Pleas  Division 
the  order  of  the  Master  was  restored.  Mr.  Justice  Rose, 
in  delivering  the  judgment  of  the  Court,  said  at  p.  206  : 
J see  no  reason  why,  when  the  Court  is  assured  of  the 
hona  fides  of  a plaintiff’s  claim,  and  is  further  convinced 
that  he  cannot  state  fully  and  with  sufficient  particularity 
to  comply  with  the  rules  of  pleading  his  various  grounds 
of  complaint,  and  when  the  knowledge  which  he  requires 
is  within  the  possession  and  control  of  the  defendant,  he 
should  not  be  permitted  to  examine  the  defendant  as  well 
before  pleading  as  after  a statement  of  defence  has  been 
delivered,  or  after  time  for  delivering  the  same  has  expired, 
as  provided  by  Rule  489.  If  it  appear  more  convenient  to 
allow  such  examination  prior  to  the  filing  of  the  statement 
of  claim,  then  it  seems  to  me  that  the  case  falls  within 
Rule  566,  which  provides  for  such  examination  “ where  it 
appears  necessary  for  the  purposes  of  justice  * * Why 
has  the  period  at  which  the  examination  of  the  defendant 
may  be  had  been  fixed  to  be  after  the  delivery  of  the  state- 
ment of  defence  or  after  the  expiry  of  the  time  for  such 
delivery  ? Two  main  reasons  occur  to  me  : one  is,  that  it 
is  more  convenient  to  allow  an  examination  for  discovery 
at  that  stage  of  the  proceedings ; and,  secondly,  that  the 
statement  of  the  plaintiff’s  cause  of  action  upon  the  record 
is  evidence  of  hona  fides.  If,  however,  the  hona  fides  is. 
made  to  appear  by  affidavit,  and  it  appears  to  be  more 
convenient  to  allow  the  examination  for  discovery  prior  to 
the  delivery  of  the  statement  of  claim,  I see  no  reason  why 
the  examination  should  not  then  take  place.  It  must  be  a 
question  of  convenience  * * I see  no  distinction  in 

principle  between  this  case  and  the  cases  of  Gordon  v. 
Phillips  and  Maclean  v.  Barhen’ 

In  Hooey  v.  Gilhert,  12  P.  R.  114,  and  Thomson  v.  Gye^ 
13  P.  K.  273,  the  order  was  refused  on  the  ground  that  no 
special  circumstances  were  shewn  to  entitle  the  parties  to 
the  order. 
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In  Zierenherg  v.  Lahouchere,  [1898]  2 Q.  B.  183,  the 
defendant  deliberately,  and  apparently  of  his  own  know^- 
ledge,  wrote  the  article  complained  of ; and  no  special 
circumstances  could  therefore  be  shewn  to  entitle  the 
defendant  to  the  discovery  he  sought  before  the  time  given 
by  the  Rules. 

In  the  present  case,  however,  the  article  complained  of 
was  copied  from  an  American  newspaper,  not  only  by  the 
defendants,  but  also  by  other  newspapers  in  this  Province, 
and  the  subsequent  editorials  shew,  to  my  mind,  that  the 
defendants’  contention  is  true,  namely,  that  the  articles 
were  published  by  them  in  good  faith,  in  the  public  interest, 
not  maliciously,  and  not  with  any  intent  to  libel  or  defame 
the  plaintiff,  but  bond  fide  and  in  the  belief  that  the  facts 
contained  therein  were  substantially  true  and  such  as 
should  in  the  interests  of  justice  be  made  public. 

The  two  cases  are,  therefore,  distinguishable.  The  defen- 
dants are  not  in  possession  of  the  facts  referred  to  in  the 
article,  and  to  obtain  them  would  require  to  make  inquiry 
outside  of  this  Province  ; and  it  appears  to  me  that  it  is  in 
the  interests  of  justice  that  the  examination  of  the  plaintiff* 
should  take  place  before  the  defendants  are  compelled  to 
deliver  their  statement  of  defence.  Of  course  there  will  be 
no  further  examination  of  the  plaintiff  for  discovery  with- 
out a special  application. 

Costs  in  the  cause. 

The  plaintiff  appealed,  and  his  appeal  was  argued  before 
Galt,  C.  J.,  in  Chambers,  on  the  4th  November,  1893. 

Lynch- Staunton,  for  the  plaintiff. 

Osier,  Q.  C.,  for  the  defendants. 

Judgment  was  delivered  on  the  7th  November,  1893. 

Galt,  C.  J. — The  action  is  for  libel.  The  judgment  of 
the  learned  Master  is  in  accordance  with  the  numerous 
decisions  of  our  own  Courts  referred  to  in  his  considered 
judgment.  The  case  of  Zierenherg  v.  Lahouchere,  [1893]  2 


480 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 

Q.  B.  183,  was  principally  relied  on  by  Mr.  Lyncli-Staimton  ; 
but,  in  my  opinion,  it  does  not  apply  to  the  present  case  ; it 
was  for  examination  of  the  plaintiff  after  the  defendant  had 
pleaded  a justification  in  respect  to  certain  specific  charges 
made  by  him,  and  which,  in  the  judgment  of  the  Court,  had 
not  been  distinctly  stated  in  his  plea.  It  is  unnecessary 
to  refer  to  the  cases  in  our  own  Courts,  as  they  are  fully 
set  out  in  the  judgment  of  the  learned  Master. 

Appeal  dismissed.  Costs  to  be  costs  to  the 
defendants  in  the  cause. 

The  plaintiff  again  appealed,  and  his  appeal  was  argued 
by  the  same  counsel  before  a Divisional  Court  composed  of 
Bose  and  MacMahon,  JJ.,  on  the  25th  November,  1893. 

Judgment  was  delivered  on  the  30th  December,  1893. 

Rose,  J. — I think  this  appeal  must  be  decided  according 
to  the  principles  laid  down  by  our  own  Courts,  as  found 
in  the  cases  cited  in  the  learned  Master  s judgment. 

The  order  is  a remedial  provision,  and  should  receive  a 
liberal  construction : Fisken  v.  Chamberlain,  9 P.  B.  283. 
The  granting  of  the  order  for  examination  rests  in  the 
discretion  of  the  Court : Boulton  v.  Blake,  11  P.  B.  196. 
That  the  defendant  could  not  be  familiar  with  the  facts 
constituting  the  defence  was  held  in  Wallis  v.  Newton, 
7 C.  L.  T.  Occ.  N.  138,  to  be,  on  the  facts  of  that  case,  suffi- 
cient to  shew  that  it  would  be  in  the  interests  of  justice  to 
permit  the  examination.  See  also  Gordon  v.  Phillips,  11 
P.  R,  540.  Whether  the  examination  is  to  be  permitted 
prior  or  subsequent  to  delivery  of  statement  of  defence, 
was  held  to  be  a question  of  convenience  in  Campbell  v. 
Scott,  14  P.  B.  203. 

Certain  things  are  to  be  remembered  in  considering 
such  an  application : 

1.  That  a defendant  in  an  action  of  defamation  may 
justify,  although  the  truth  of  the  statements  complained 
of  was  not  known  at  the  time  of  publishing  them. 
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2.  That  all  the  annoyances  and  hardships  complained  of 
in  permitting  an  examination  for  discovery  before  state- 
ment of  defence  exist  upon  such  an  examination  after 
delivery  of  the  statement. 

3.  That  a plea  of  justification  upon  the  record  is  an 
injury  to  the  plaintiff,  and  if  subsequently  struck  out  on 
the  defendant’s  application  is  used  as  matter  of  aggravation 
of  damage,  so  that,  except  for  the  purpose  of  increasing 
damages,  it  is  in  the  interest  of  the  plaintiff  that  such  a 
defence  should  not  be  pleaded. 

4.  It  follows,  therefore,  that  if  a defendant  is  seeking 
discovery  from  the  plaintiff  in  good  faith  to  enable  himself 
or  his  counsel  to  determine  whether  it  would  be  proper  to 
plead  justification,  to  refuse  him  permission  to  examine 
before  statement  of  defence  would  be  to  compel  him  to 
plead  and  then  withdraw  his  plea  and  pay  a penalty  by 
way  of  increased  damages  in  order  to  have  such  defence  on 
the  record  as  he  may  reasonably  hope  to  sustain. 

While,  on  the  one  hand,  no  one  must  be  encouraged  to 
publish  defamatory  matter  recklessly  and  maliciously  in 
the  hope  that  if  an  action  be  brought  something  may  be 
discovered  on  an  examination  for  discovery  upon  which  a 
defence  may  be  rested ; on  the  other  hand,  no  one  who  is 
guilty  of  the  charges  made,  and  whose  character  or  repu- 
tation is  so  bad  that  he  does  not  wish  to  submit  it  to  the  light 
of  discovery,  must  be  encouraged  to  bring  an  action,  hoping 
that  the  defendant  will  submit  to  pay  something  rather 
than  to  plead  justification  at  the  risk  of  increasing  the 
damages,  when  he  knows  he  cannot  safely  put  the  plaintiff 
in  the  witness  box  at  the  trial,  and  that  probably  he  will 
not  be  placed  there  by  his  counsel. 

The  question  on  the  cases  is  one  of  bona  fides  and  con- 
venience. Already  in  this  case  the  Master  in  Chambers 
and  the  Chief  Justice  of  this  Court  have  pronounced  in 
favor  of  granting  the  order.  It  was  a matter  in  their 
discretion,  and  unless  ^ve  are  confident  they  were  both 
wrong  we  should  not  disturb  their  judgments. 

To  quote  the  language  of  the  learned  Chancellor  in 
64 — VOL.  XV.  o.  P.  R. 
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Boulton  V.  Blake,  “ That  ” (granting  the  order)  “ rests  in 
the  discretion  of  the  Court,  and  I am  not  satisfied  that  the 
Master  exercised  his  power  wrongly  in  this  case.” 

The  appeal  must  be  dismissed  with  costs  in  the  cause  to 
the  defendant  in  any  event. 

MacMahon,  J. — Until  an  examination  of  authorities 
after  the  argument,  I was  not  aware  of  the  great  divergence 
between  the  practice  here  and  in  England  in  the  examin- 
ation of  the  parties  to  an  action. 

I agree  that  the  practice  in  our  own  Courts  should  be 
followed  until  overruled  by  an  appellate  Court. 

Appeal  dismissed. 


END  OF  VOLUME  XV. 


A DIGEST 


OF 

ALL  THE  REPORTED  PRACTICE  CASES 

CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

See  Parties,  4. 

ADVERTISEMENT  FOR  CREDI- 
TORS. 

See  Executors  and  Administra- 
tors. 


AFFIDAVIT. 

See  Costs,  7— Judgment,  5. 

ALIMONY. 

See  Husband  and  Wife — Writ 
OF  Summons,  5. 

AMENDMENT. 

iS'ee  Judgment,  1,  3— Partnership 
— Writ  of  Summons,  1. 


APPEAL. 

1.  Certificate— SoliciiOT  and  Client 
Taxation  of  Costs — Report — Court 
or  Chambers.^ — The  certificate  of  a 
taxing  officer  upon  a reference  to 
taxation  of  a solicitor’s  bill  of 
costs,  at  the  instance  of  a client,  is  a 
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report ; and,  under  Rules  848,  849, 
and  850,  the  appeal  therefrom  should 
be  to  a Judge  in  Court  upon  seven 
clear  days’  notice.  Re  Crothers,  A 
Solicitor,  92. 

2.  County  Court  — Garnishing 

Matter — Judgment  on  Issue — Par- 
ties— R.  S.  0.  ch.  Jf7,  sec.  7^2 — Judg- 
ment not  Drawn  Up.\ — Under  sec. 
42  of  the  County  Courts  Act,  R.  S. 
O.  ch.  47,  an  appeal  lies  to  the  Court 
of  Appeal  fiom  tlie  order  or  judg- 
ment of  a County  Court  disposing  of 
an  issue  directed  by  an  order  made  in 
an  action  in  such  County  Court  upon 
a garnishing  application ; and  the 
claimant,  the  plaintifi  in  the  issue, 
though  not  a party  to  the  original 
action,  is  a within  the 

meaning  of  sec.  42,  and  may  be  an 
appellant. 

Sato  V.  Hubbard,  6 A.  R.  546, 
distinguished. 

The  Court  will  not  ordinarily 
quash  or  dismiss  an  appeal  because 
the  order  or  judgment  appealed  from 
has  not  been  drawn  up.  Henderson 
V.  Rogers,  241. 

3.  Interpleader  by  Consent — At- 
tachment  of  Debts — Issue  sent  from 
High  Court  to  County  Court — Ap- 
pealfrom  Judgment  on  Issue — Juris- 
diction— Rules  9 If),  1163 — Quashing 
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Appeal  — Costs.^ — The  Master  in 
Chambers  made  an  order  io  an  ac- 
tion ill  the  High  Court,  bv  consent 
of  parties,  directing  the  trial  in  a 
County  Court,  between  an  execution 
creditor  and  a claimant,  of  an  inter- 
pleader issue  with  respect  to  the 
ownership  of  certain  goods,  which 
the  sheriff  had  not  seized  or  intend- 
ed to  seize,  but  which,  by  the  con- 
sent of  the  parties  recited  in  the 
order,  were  to  be  regarded  as  if  the 
sheriff  had  seized  them  and  applied 
for  an  inter j>leader  order  : — 

Held,  that  there  was  no  jurisdic- 
tion, under  Kule  1163  or  otherwise, 
to  make  the  order  for  trial  of  the 
issue  in  the  County  Court ; and,  as 
the  absence  of  Jurisdiction  was  ap- 
parent on  the  face  of  the  order,  all 
the  proceedings  under  it  were  coram 
non  judice,  and  there  was  no  right 
of  appeal  to  the  Court  of  Ajipeal 
from  the  judgment  of  the  County 
Court  upon  the  issue. 

No  express  authority  is  conferred 
upon  the  High  Court  by  Kule  940, 
or  any  of  the  Consolidated  Rules,  to 
direct  the  trial  of  an  issue  in  a 
County  Court  in  attachment  pro- 
ceedings ; and  if  there  is  authority 
to  do  so  under  some  power  derived 
from  the  old  jurisdiction  which  the 
Court  of  Chancery  possessed,  the  aj>- 
peal  from  the  decision  of  such  an 
issue  is  not  to  the  Court  of  Ajipeal, 
but  to  the  Court  out  of  which  the 
issue  has  been  sent. 

Appeal  quashed  with  costs  where, 
upon  the  merits,  there  appeared  to 
be  no  reason  to  differ  fiom  the 
Court  below.  Teskey  v.  Ntil,  244. 

4.  Interpleader — Application  of 
Stakeholder — Issiie  sent  from  High 
Court  to  County  Court  — Appeal 
from  Judgment  on  Issue — Jurisdic- 
tion— Rules  11^1,  1163  — Section 
110,  0.  J.  A.]— The  Court  of  Ap- 
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peal  has  no  jurisdiction  to  entertain 
an  appeal  from  the  decision  of  a 
County  Court  upon  an  interpleader 
issue  sent  for  trial  by  an  order  made 
in  an  action  in  the  High  Court,  up- 
on the  application  of  a stakeholder. 

Rule  1163  applies  only  to  the 
case  of  an  aj)plication  by  a sheriff, 
and  not  to  a case  coming  within  the 
first  clause  of  Rule  1141  ; and  in 
the  latter  case  the  High  Court  has 
no  power  by  virtue  of  any  of  the 
Consolidated  Rules  to  direct  an  in- 
terpleader issue,  in  or  arising  out  of 
an  action  in  the  High  Court,  to  be 
tided  in  a County  Court ; and, 
therefore,  unless  otherwise  support- 
able, the  proceedings  under  an  order 
so  directing  are  coram  non  judice. 

But  if  the  High  Court  has  power 
to  make  such  an  order — and  semble, 
it  has — by  force  of  section  110  of 
the  Judicature  Act,  irrespective  of 
the  Consolidated  Rules,  preserving 
the  old  jurisdiction  of  the  Court  of 
Chancery,  the  appeal  from  the  deci- 
sion upon  the  issue  is,  in  the  first 
instance  at  all  events,  to  the  High 
Court,  and  not  to  the  Court  of  Ap- 
peal. Clancey  et  al.  v.  Young  et  al., 
248. 

5.  Money  in  Court  — Result  of 
Proceedings  — Appeal  to  Supreme 
Court  of  Canada — Payment  out  of 
Court  ] — By  the  terms  of  a consent 
order,  a sum  of  money  was  to  be  re- 
tained in  Court  to  abuhe  the  result 
of  such  proceedings  as  the  plaintiffs 
might  be  advised  to  take  to  assert 
and  enforce  their  rights  and  reme- 
dies with  respect  to  a claim  made  by 
them,  and  such  proceedings  were  to 
be  commenced  within  four  months. 
Substantially  the  sum  of  money  was 
to  represent  that  which  the  plaintiffs 
claimed,  and  they  were  to  have  it  if 
their  claim  [iroved  a valid  one.  'I’he 
plaintiffs  biought  this  action  to  en- 
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force  their  claim,  and  carried  it  to 
the  Court  of  Appeal,  where  it  was 
dismissed.  They  then  commenced 
an  appeal  to  the  Supreme  Court  of 
Canada : — 

Held,  that  this  appeal  was  one  of 
the  proceedings,  or  part  of  such  pro- 
ceedings, as  the  plaintiffs  were  at 
liberty  to  take  under  the  order,  and, 
until  its  determination,  the  money 
should  not  be  paid  out.  City  of 
Toronto  v.  Toronto  Street E.  W.  Co., 
358. 


6.  Court  of  Appeal — Cross-Appeal 
— Enforcement  of  Order  Appealed 
Against  — Waiver.^ — A respondent 
in  an  a[)peal  to  the  Court  of  Appeal 
who  desires  to  vary  the  decision  ap- 
pealed against,  is  in  the  same  posi- 
tion as  if  he  were  an  appellant,  and 
whatever  would  be  an  answer  to  his 
contention  if  he  had  brought  an  in- 
dependent appeal,  would  also  be  an 
answer  to  the  same  contention  when 
urged  by  way  of  cross-appeal 

And  where,  before  the  hearing  of 
an  appeal,  the  respondent  moved  in 
Chambers  for  an  order  allowing  him 
to  enforce  the  order  appealed  against 
without  prejudice  to  his  cross-ap- 
peal : — 

Held,  that  it  was  not  for  a Judge 
in  Chambers,  in  advance  of  the  ap- 
peal, to  determine  a question  which 
might  arise  on  the  appeal  itself,  viz., 
whether  the  enforcement  of  the  or- 
der would  be  an  answer  to  the  cross- 
appeal. Re  Charles  Stark  Co., 
451. 


See  Appeal  Bond — Contempt  of 
CouKT— Costs,  etc.,  1,  4,  22,  32- 
Examination,  6 — Execution,  2 — 
WiNDiNG-up  Act,  1,  2. 


APPEAL  BOND. 

Appeal  to  Court  of  Appeal — Par- 
ties to  Bond — Non-execution  hy  some 
of  the  Parties — Order  Dispensing 
with  Execution — Defects  in  Bond.^ 
— An  appeal  bond  for  the  purpose 
of  an  appeal  by  the  plaintiffs  to  the 
Court  of  Appeal  was  drawn  up  with 
the  names  of  all  the  plaintiffs  as 
parties  thereto,  and  was  executed  by 
the  sureties  and  some  of  the  plain- 
tiffs in  that  shape,  and  an  order  was 
afterwards  obtained  dispensing  with 
the  execution  of  the  bond  by  the 
other  plaintiffs,  except  two,  who  had 
withdrawn  from  the  appeal.  The 
bond  was  also  defective  in  the  con- 
dition : — 

Held,  that  the  order  should  have 
been  obtained  before  the  execution 
of  the  bond,  and  that  only  those  of 
the  appellants  actually  executing  it 
should  have  been  named  as  parties 
to  it ; and  the  bond  was  set  aside. 
Grothe  et  al.  v.  Pearce,  195. 


APPEARANCE. 

See  Judgment,  8 — Writ  of  Sum- 
mons, 4. 


ARBITRATION  AND  AWARD. 

Fees  of  Arbitrators — Dafs  Sitting 
— R.  S.  0.  ch.  53,  Schedules — Com- 
putation of  2'ime.~\ — Upon  the  pro- 
j)er  construction  ot  the  schedules  to 
B.  S.  O.  ch.  53,  arbitrators  are  not 
entitled  to  charge  as  fees  for  a day’s 
sitting  which  extends  beyond  six 
hours  more  than  the  maximum 
amount  fixed  by  the  schedules  for  a 
single  day’s  sitting. 

Armstrong  v.  Darling,  6 C.  L.  T. 
214;  22  C.  L.  J.  149,  overruled. 
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Decision  of  Street,  J.,  affirmed.  In 
re  Town  of  Thornhury  and  County 
of  Grey,  192. 

See  Costs,  etc.,  27. 


ARREST. 

Order  for — Affidavit,  Sufficiency 
of — Setting  Aside  Order — New  Ma- 
terial — Application  for  Discharge 
from  Custody  — Circumstances  of 
Leaving  Province  — Publicity — In- 
tent to  Defraud — Condition  that  Ac- 
tion shall  not  he  brought  against 
Plaintiff  — Disclosure  of  Facts — 
Reasonable  Grounds  — — An 

order  for  the  arrest  of  the  defendant 
was  made  on  16th  March,  1892,  up- 
on an  affidavit  of  the  plaintiff,  in 
which  he  alleged  that  the  defendant 
in  March,  1891,  absconded  from 
this  Province  for  the  purpose  of  de- 
frauding his  creditors,  and  that, 
having  lately  returned  to  the  Pro- 
vince, he  was  about  to  leave  it 
again  with  a like  purpose.  The  de- 
fendant applied,  upon  new  material, 
to  the  Judge  who  made  the  order 
to  set  it  aside  and  to  be  discharged 
from  custody  : — 

Held,  that  the  affidavit  of  the 
plaintiff  was,  if  true,  a sufficient 
foundation  for  the  order. 

Kersterman  v.  McLellan,  10  P.  E. 
122,  followed. 

And  the  order  could  not  be  set 
aside  by  the  Judge  upon  the  new 
material  contradicting  the  case  made 
by  the  plaintiff. 

Darner  v.  Busby,  5 P.  R.  356, 
and  Gilbert  v.  Stiles,  13  P.  R.  121, 
followed. 

The  departure  of  the  defendant 
from  this  province  in  March,  1891, 
was  open  and  public  ; he  announced 
it  at  a public  meeting  to  six  or 
seven  hundred  persons  along  with 


the  fact  that  he  intended  to  sell  his 
household  effects  before  his  intended 
departure ; the  newspapers  in  the 
place  where  he  lived  announced 
that  he  was  going  to  Chicago,  U.S., 
with  his  family  to  take  a situation 
there  which  he  had  obtained  ; and 
his  fellow  townsmen  gave  him  a 
public  dinner,  at  which  several  of 
his  creditors  were  present,  before  he 
left.  He  departed  for  Chicago,  tak- 
ing no  property  with  him.  The 
only  piece  of  property  which  he  pos- 
sessed in  Ontario  was  an  unsaleable 
and  heavily  mortgaged  house  and  lot, 
which  a year  before  he  left,  he  had 
transferred  to  a creditor  as  secu- 
rity for  a debt.  He  had  a per- 
manent situation  and  residence  in 
Chicago  with  his  wife  and  family, 
and  in  March,  1892,  returned  to 
this  province  for  a merely  temporary 
purpose.  During  the  year  he  spent 
in  Chicago,  he  remitted  considerable 
sums  earned  by  him  to  his  creditors 
in  Ontario  : — 

Held,  that,  under  these  circum- 
stances, the  defendant  could  not  be 
said  to  have  left  Ontario  with  intent 
to  defraud  his  creditors,  and  that  he 
should  be  discharged  from  custody 
under  the  order  for  arrest. 

It  is  within  the  power  of  the 
Court  or  a Judge,  upon  an  applica- 
tion to  discharge  a defendant  from 
custody,  to  impose  upon  him  the 
term  that  he  shall  bring  no  action 
against  the  plaintiff ; but  it  should 
only  be  imposed  where  the  plaintiff 
is  shewn  to  have  been  entirely  frank 
and  open  in  his  application  for  the 
order  for  arrest,  and  to  have  had 
reasonable  grounds  for  the  state- 
ments he  has  laid  before  the  J udge. 
The  circumstances  of  this  case  did 
not  warrant  such  a term  being  im- 
posed ; for  the  plaintiff  was  aware 
of  the  circumstances  and  the  publi- 
city of  the  defendant’s  departure  in 
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1891,  and  conveyed  a false  impres- 
sion when  he  swore  that  the  de- 
fendant then  “ absconded  from  this 
Province.” 

For  the  same  reason  the  de- 
fendant was  entitled  to  the  costs  of 
his  application  to  be  discharged  from 
custody.  Scane  v.  Coffey,  112. 


ASSAULT. 

See  Costs,  etc.,  19. 


ATTACHMENT. 

See  Contempt  of  Court,  1,  2. 


ATTACHMENT  OF  DEBTS. 

1.  Rule9S5 — Promissory  Note — 
Garnishee — Parties?^ — The  enlarged 
provisions  of  Rule  935  do  not  ex- 
tend the  right  of  attachment  of  debts 
to  the  case  of  moneys  payable  on 
negotiable  securities  ; the  claim  of  a 
judgment  debtor  to  be  paid  the 
amount  of  a promissory  note  is  not 
dependent  on  the  doctrines  of  equi- 
table execution. 

Jackson  v.  Cassidy,  2 O.  R.  521, 
followed. 

What  is  to  be  garnished  is  not  the 
note  itself,  but  the  money  payable 
thereunder ; therefore  the  maker  of 
the  note,  and  not  the  person  holding 
it  for  the  judgment  debtor,  should  be 
made  garnishee  ; and  there  is  no 
warrant  in  the  pT*actice  for  ordering 
the  holder  to  hand  the  note  over  to 
the  judgment  creditor.  Exley  v. 
Bey,  353. 

2.  Rule  935 — Garnishee  within 
Ontario'^ — Banking  Corporations — 
Head  Office — Branches5\ — Canadian 
banking  corporations  authorized  by 


parliament  to  do  business  in  Onta- 
rio, although  having  their  head  offi- 
ces in  another  Province,  are  to  be 
deemed  resident  “ within  Ontario  ” 
within  the  meaning  of  Rule  935,  and 
moneys  deposited  with  them  at 
branches  within  Ontario  may  be 
attached  in  their  hands  as  debts  due 
to  the  depositors.  County  of  Went- 
worth et  al.  V.  Smith  et  al.,  372. 

See  Execution,  2 — Receiver. 


CASES. 

Andrews,  Re,  11  P.  R.  199,  not 
followed,  156.] — See  Infant,  1. 

Armstrong  v.  Barling,  6 C.  L.  T 
214;  22  0.‘  L.  J.  149,  overruled, 
192.]  — See  Arbitration  and 
Award. 

Arscott  V.  Lilley,  14  A.  R.  283, 
distinguished,  355.]  — See  Costs, 
etc.,  27. 

Bready  v.  Robertson,  14  P.  R.  7, 
considered,  290.] — See  Costs,  etc., 
24. 

Campbell  v.  Holyland,  7 Ch.  D. 
166.  followed,  2 8 3.] — See  Mortgage, 

3. 

Cormack  v.  Beisley,  3 DeC.  & J. 
157,  discussed,  392.] — See  Solici- 
tor’s Lien. 

Cradock  v.  Piper,  1 Macn.  k G. 
664,  followed,  109.]  — See  Costs, 
ETC.,  10. 

Cuerrier  v.  White,  12  P.  R.  571, 
distinguished,  37.] — See  Costs,  etc., 
2. 

Bamer  v.  Busby,  5 P.  R.  356, 
followed,  112.] — See  Arrest. 
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Hormusgee  v.  Grey^  10  Q.  B.  D. 
13,  followed,  197.] — See  Costs,  etc  , 
18. 

Donovan  v.  Haldane^  14  P.  B. 
106,  distinguished,  182.]  — See 
Winding-up  Act,  1. 

Ehrard  v.  Gassier,  28  Ch.  D.  232, 
followed,  132.] — See  Costs,  etc.,  12. 

Finkle  v.  Lutz,  14  P.  B.  446,  dis- 
tinguished, 138.] — See  Judgment,  4. 

Forsyth  v.  Ganniff,  20  O.  B.  478, 
followed,  27.] — See  Examination,  3. 

Fruhauf  Y.  8 Times  L. 

B.  744,  followed,  31.] — See  Judg- 
ment, 1. 

Gilbert  v.  Stiles,  13  P.  B.  121,  fol 
lowed,  1 1 2.] — See  Arrest. 

GirdlestoneY.  Gunn,\  Ch.  Chamb. 
B.  2 12,  considered,  283.] — See  Mort- 
gage, 3. 

Glass  V.  Grant,  12  P.  B.  481,  fol- 
lowed, 4.] — See  Pleading,  1. 

Gold  Ores  Reduction  Go.  v.  Parr, 
[1892]  2 Q.  B.  14,  followed,  164.]— 
See  Judgment,  5. 

Goodall  V.  Burrows,  7 Gr.  449, 
considered,  283.]  —See  Mortgage,  3. 

Hamill  v.  Lilley,  3 Times  L.  B. 
549  ; 56  L.  T.  N.  S.  620,  followed, 
64.] — See  Costs,  etc.,  4. 

Hopton  V.  Robertson,  23  Q.  B.  D. 
126  n.,  distinguished,  167.] — See 
Execution,  1, 

Hornick  v.  Romney,  11  C.  L.  T. 
Occ.  N.  329,  followed,  80.] — See 
Costs,  etc.,  7. 

Howard  v.  Herrington,  20  A.  B. 
175,  distinguished,  355.] — See  Costs, 
etc.,  27. 


Jackson  v.  Cassidy,  2 0.  B.  521, 
followed,  353.] — See  Attachment 
OF  Debts,  1. 

Johnson  v.  Kenyon,  13  P.  B.  24, 
distinguished,  1 44.] — See  Costs,  etc., 
13. 

Jones  V.  Gallon,  9 P.  B.  296,  fol- 
lowed, 407.] — See  Examination,  1L 

Keen  v.  Godd,  14  P.  B.  182,  dis- 
tinguished,84.] — See  Interpleader. 

Kelly  V.  Wade,  14  P.  B.  66,  dis- 
tinguished, 138.] — See  Judgment,  4. 

Kersterman  v.  McLellan,  1 0 P.  B. 
122,  followed,  112.] — See  Arrest. 

Knight,  Re,  [1892]  2 Ch.  368,  dis- 
cussed, 392.] — See  Solicitor’s  Lien. 

Legh  v.  Hewitt,  4 East  154,  fol- 
lowed, 99.] — See  Costs,  etc.,  8. 

Lloyd  V.  Kent,  5 Dowl.  125,  fol- 
lowed, 167.] — See  Execution,  1. 

Lofthouse,  Re,  29  Ch.  D.  921,  fol- 
lowed, 162.] — Infant,  2. 

Malcolm  v.  Leys,  15  P.  B.  75,  dis- 
tinguished, 349.] — See  Costs,  etc., 
26. 

McKeen  and  Township  of  South 
Gower,  Re,  12  P.  B.  553,  followed, 
355.] — See  Costs,  etc.,  27. 

Me  K air  v.  Boyd,  14  P.  B.  132,, 
followed,  122,  147.] — See  Costs, 
ETC.,  11,  14. 

OMara  v.  Cuthbert,  1 Ch.  Chamb. 
B.  304,  followed,  7.] — See  Trusts 
AND  Trustees. 

Peer  v.  North-  West  Transportation 
Co.,  14  P.  B.  381,  followed,  68.]— 
See  Venue,  2. 
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Philips  V.  Fox^  8 P.  R.  51,  re- 
ferred to,  211.] — See  Revivor. 

Purser  v.  Bradhurne,  7 P.  R.  18, 
commented  on,  99.] — See  Costs, 

ETC.,  8. 

Raymond  v.  Little^  13  P.  R.  364, 
not  followed,  264.] — See  Reference. 

Redondo  v.  Chaytor^  4 Q.  B.  D. 
453,  commented  on,  72.] — See  Costs, 

ETC.,  5. 

Redondo  v.  C hay  tor,  4 Q.  B.  D. 
453,  followed,  132.]  — See  Costs, 

BTC.,  12. 

Rohh  v.  Murray y 16  A.  R.  502, 
followed,  144.] — See  Costs,  etc.,  13. 

Roberts  v.  Jones  and  Willey  v. 
Great  Northern  R.  W.  Co.,  [1891]  2 
Q.  B.  194,  followed,  77.]— See  Ven- 
ue, 3. 

Sato  V.  Hubbard,  6 A.  R.  546, 
distinguished,  241.] — iS'ee  Appeal,  2. 

Smith  V.  Graham,  2 U.  C.  R. 
268,  followed,  105.]  — See  Costs, 
etc.,  9. 

Smith  V.  Graham,  2 U.  C.  R. 
268,  distinguished,  109.] — See  Costs, 

ETC.,  10. 

Swanzy  v.  Swanzy,  4 K.  & J. 
237,  followed,  72.] — See  Costs,  etc., 
5. 

Thin,  Re,  10  P.  R.  490,  followed, 
\b^.]— See  Infant,  1. 

Thomas  v.  Grand  Trunk  R.  W. 
Co.,  12  C.  L.  T.  Occ.  N.  42,  fol- 
lowed, 21.] — See  Examination,  1. 

Wellbanks  Y.  Conger,  12  P.  R. 
354,  referred  to,  211.] — See  Re- 
vivor. 


Werderman  v.  Societe  Genercde 
HElectriciU,  19  Ch.  D.  246,  fol- 
lowed, 379.] — /S'ee Parties,  6. 

Williams  v.  Roy,  9 0.  R.  534, 
distinguished,  264.] — See  Refer- 
ence. 

Wilson,  Re,  14  P.  R.  261,  dis- 
tinguished, 162.] — See  Infant,  2. 


CERTIFICATE. 

See  Appeal,  1. 


COMPANY. 

See  Attachment  of  Debts,  2 — 
Costs,  etc.,  2 — Parties,  4— Wind- 
iNG-up  Act,  1,  2,  3. 


CONTEMPT  OF  COURT. 

1.  Motion  for  Attachment — Court 
or  Chambers.] — An  aj)plication  to 
attach  a person  for  contempt  of 
Court  in  publishing  in  a newspaper, 
while  an  action  is  pending,  com- 
ments upon  the  matters  in  question 
therein,  is  to  be  dealt  with  as  a 
criminal  matter,  not  affected  by  the 
practice  or  procedure  under  the 
Consolidated  Rules  ; and  should  be 
made  to  the  Court,  not  to  a Judge 
in  Chambers.  Affirmed  on  appeal. 
Southwick  v.  Hareet  al.,  239. 

2.  Motion  for  Attachment — Court 
or  Chambers.] — Decision  of  Mere- 
dith, J.,  ante  p.  239,  affirmed  on 
appeal. 

Although  it  cannot  be  said  that  a 
Judge  in  Chambers  would  in  no  cir- 
cumstances have  jurisdiction  to 
make  an  order  for  attachment  in 
such  a case,  the  proper  practice  is 
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to  move  in  Court.  Southwich  v. 
Hare  et  al.,  331. 

3.  Disobeying  Injunction — Motion 
to  Quash  AppeaV\ — The  fact  that  a 
party  to  an  action  is  in  contempt  is 
no  bar  to  his  proceeding  with  the 
action  in  the  ordinary  way ; the 
contempt  is.  only  a bar  to  his  asking 
the  Court  for  an  indulgence. 

And  where  the  defendants  receiv- 
ed certain  moneys  in  disobedience  to 
an  interim  injunction,  which  was 
made  perpetual  by  the  judgment  at 
the  trial,  a motion  by  the  plaintiff 
to  quash  the  defendants’  appeal  from 
the  judgment  was  refused.  Fergu- 
son V.  County  of  Elgin,  399. 

See  Examination,  10. 


COSTS  AND  SECURITY  FOR 
COSTS. 

1.  Taxation — Allowing  Service  of 
Writ  of  Summons  out  of  the 
Jurisdiction — Rule  27 j — Form  121 
— Mortgage  Action  — Tenant  in 
Possession — Personal  Service  on  In- 
fant Heirs  of  Mortgagor — Rules  258, 
259 — Copy  of  Writ  of  Summons,  and 
of  Pleadings  for  Brief — Rule  S95\- 
tlpon  an  appeal  from  the  taxation 
of  the  plaintiff’s  costs  of  a mortgage 
action  : — 

Held,  that  where  the  plaintiff,  be- 
fore serving  the  writ  of  summons  on 
defendants  out  of  the  jurisdiction, 
obtains  an  order  shortening  the  time 
for  appearance,  he  should  include  in 
it  an  order  allowing  the  issue  of  the 
writ  for  service  out  of  the  jurisdic- 
tion, and  should  not  have  taxed  to 
him  the  costs  of  a subsequent  order 
allowing  the  service. 

Rule  274  and  Form  121  con- 
sidered. 


2.  In  a mortgage  action,  where 
possession  is  claimed,  the  writ  of 
summons  need  not  be  served  person- 
ally on  the  infant  heirs  of  the  mort- 
gagor, if  they  are  not  personally  in 
possession. 

Rules  258  and  259  considered. 

3.  A writ  of  summons  is  a “ plead- 
ing or  other  document  ” within  the 
meaning  of  Rule  395,  and  more  than 
four  copies  cannot  be  taxed. 

4.  The  provision  of  Rule  395  as 
to  four  copies  covers  all  copies  re- 
quired during  litigation,  and  extends 
to  the  copy  of  pleadings  in  the 
brief.  Sparks  v.  Purdy  et  al.,  1. 

2.  Taxation — Final  Certificate — 
Objections — Appeal  — Interlocutory 
Costs — Rule  1230. ~\ — Where  under 
the  judgment  in  an  action  the 
costs  thereof  are  to  be  taxed  to  one 
party,  and  under  interlocutory  orders 
certain  costs  are  payable  to  the  oppo- 
site party  in  any  event  on  the  final 
taxation,  the  taxing  officer  should 
not  close  the  taxation  of  the  costs  of 
the  action  and  certify  the  result 
until  the  interlocutory  costs  are 
taxed,  unless  there  is  unreasonable 
delay  in  bringing  in  a bill  of  the  lat- 
ter costs.  And  a party  should  not 
be  deprived  of  his  appeal  from  the 
taxation  by  reason  of  the  officer  hav- 
ing issued  his  certificate  before  the 
party  has  carried  in  his  objections,  as 
required  by  Rule  1230,  where  he 
has  not  delayed,  and  has  acted  in 
good  faith,  relying  on  the  offcer  not . 
issuing  his  certificate  until  after  the 
taxation  of  the  interlocutory  costs. 

Cuerrier  v.  White,  12  P.  R.  571, 
distinguished.  Cousineau  et  al.  v. 
Park  et  al.,  37. 

3.  Security  for  Costs — Nominal 
Plaintiff — Amount  of  Security.'] — 
An  action  was  begun  by  D.  as 
plaintiff,  suing  on  behalf  of  him- 
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self  and  all  other  shareholders  in 
the  defendant  company,  to  set 
aside  a judgment  obtained  by  the 
defendant  C.  against  the  company. 
D.,  who  lived  out  of  the  juris- 
diction, amended  the  writ  of  sum- 
mons, before  serving  it,  by  adding 
A.,  another  shareholder,  as  a 
plaintiff.  Upon  a motion  by  C. 
for  security  for  costs,  A.  was  ex- 
amined, and  it  appeared  from  his 
examination  that  he  had  never  in- 
tended bringing  any  action  himself  ; 
that  he  did  not  know  the  nature  or 
the  position  of  the  action  ; and  that 
he  did  not  know  D.  He  had,  how- 
ever, written  a formal  letter  author- 
izing D.’s  solicitors  to  have  him  added 
as  a plaintiff.  It  also  appeared  that 
A. had  no  property  except  some  house- 
hold furniture  of  trifling  value  : — 

Held,  that  A.  was  merely  a nom- 
inal plaintiff,  and  that  0.  was  entitled 
to  an  order  for  security  for  costs. 

There  being  reason  to  suppose  that 
the  action  would  be  an  expensive 
one,  the  plaintiffs  were  ordered  to 
give  security  in  the  sum  of  $1,000. 
Delap  et  al.  v.  Charlehois  et  al.,  45. 

4.  Security  for  Costs- -Appeal  to 
Supreme  Court  of  Canada — Delivery 
out  of  Bond?\ — Where  a plaintiff, 
being  out  of  the  jurisdiction,  has 
given  security  for  the  defendant’s 
costs  of  the  action,  and  has  succeeded 
in  the  Court  of  first  instance  and  in 
the  Court  of  Appeal,  he  is  entitled, 
notwithstanding  that  the  defendant 
is  appealing  to  the  Supreme  Court 
of  Canada,  to  have  his  security  de- 
livered out  to  him. 

Hamill  V.  Lilley,  3 Times  L.  R. 
549  ; 56  L.  T.  K S.  620,  followed. 
Marsh  et  al.  v.  Wehh  et  al.,  64. 

5.  Security  for  Costs — Plaintif 
giving  False  Address — Temporary 
Residence  within  Jurisdiction — In- 

66 — VOL.  XV.  O.P.R. 


carceration  under  Criminal  Sen- 
tence.']— Where  the  plaintiff,  who  for 
two  years  previous  to  the  com- 
mencement of  the  action  had  been  a 
resident  of  the  Province  of  Quebec, 
indorsed  a false  address,  within  On- 
tario, upon  the  writ  of  summons,  for 
the  purpose  of  misleading  and  es- 
caping giving  security  for  costs,  and 
was,  at  the  time  an  application  was 
made  therefor,  a prisoner  in  On- 
tario under  a criminal  sentence,  he 
was  ordered  to  give  security  for 
costs. 

Swanzy  v.  Swanzy,  4 K.  & J. 
237,  followed. 

Redondo  v.  Chaytor,  4 Q.  B.  D. 
453,  commented  on.  Fournier  v. 
Hogarth  et  al.,  72. 

6.  Scale  of  Costs  — Jurisdiction 
of  County  Court — Amount  in  Con- 
troversy — Interest]  — Where  the 
plaintiffs  in  an  action  in  the  High 
Court  of  Justice  to  recover  a sum 
for  work  and  labour  and  materials, 
the  amount  not  being  liquidated  or 
ascertained,  recovered  $197.01  for 

! debt,  and  $14.54  for  interest  from 
the  issue  of  the  writ  of  summons  : — 

Held,  that  the  amount  recovered 
was  not  within  the  jurisdiction  of  a 
County  Court,  and  the  plaintiffs 
were  entitled  to  costs  on  the  scale  of 
the  High  Court.  Malcolm  et  al.  v. 
Leys,  75. 

7.  Taxation-Witness  and  Counsel 
Fees — Disallowance — False  A fidavit 
of  Increase — Motion  to  set  aside  Cer- 
tificate of  Taxation  — Master  in 
Chambers — Judge  in  Chambers — 
Jurisdiction.] — Upon  the  taxation 
of  the  plaintiff’s  costs  of  the  action, 
he  made  the  usual  affidavit  of  in 
crease,  and  was  thereupon  allowed 
for  disbursements  of  sums  of  money 
as  witness  and  counsel  fees.  The 
taxation  was  closed,  and  the  certifi- 
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cate  issued  without  objection.  The 
defendant  afterwards  discovered  that 
the  fees  had  not  been  paid  as  stated 
in  the  affidavit,  and  made  a motion 
to  set  aside  the  certificate  and  Jiave 
the  items  in  question  disallowed  : — 

Held,  that  neither  the  Master  in 
Chambers  nor  a J udge  in  Chambers 
had  jurisdiction  to  entertain  the  mo- 
tion. 

Upon  a motion  to  a Judge  in 
Court : — 

Held,  that  the  items  should  be 
disallowed. 

Hornick  v.  Romney,  11  C.  L.  T. 
Occ.  N.  329,  followed.  Harding  v. 
Knust,  80. 

8.  Scale  of  Costs  — Action  for 
Breach  of  Covenant — Landlord  and 
Tenant — Title  to  Land — Custom — 
Pleading — R.S.O.  ch.  51,  sec.  69,  sub- 
sec.  Jf. — Division  Court  Jurisdiction 
— Rules  1170,  1172.~\ — In  an  action 
brought  in  the  High  Court  by  a 
landlord  against  a tenant  for  dam- 
ages for  breach  of  the  latter’s  cove- 
nants in  a farm  lease,  the  statement 
of  claim  alleged  that  the  plaintiff  by 
deed  let  to  the  defendant  the  land 
described  for  a term  of  years,  and 
that  the  defendant  thereby  cove- 
nanted as  set  forth,  and  assigned  as 
breaches  of  the  covenants  that  the 
defendant  did  not  cultivate  the  farm 
in  a good,  husbandlike,  and  proper 
manner.  By  the  statement  of  de- 
fence the  defendant  denied  all  the 
allegations  of  the  statement  of  claim, 
and  further  alleged  that  the  defend- 
ant had  used  the  premises  in  a ten- 
ant-like and  proper  manner,  “ accor- 
ding to  the  custom  of  the  country 
where  the  same  was  situate.”  The 
plaintiff  recovered  a verdict  of  $100, 
the  action  being  tried  with  a jury. 
The  title  to  the  land  was  not  brought 
into  question  at  the  trial,  but  it  was 
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contended  that  it  came  in  question 
on  the  pleadings : — 

Held,  not  so  ; for  the  defendant 
was,  on  the  face  of  the  record,  es- 
topped from  pleading  non  demisit, 
and  his  denial  could  only  be  read  as 
a travei’se  of  the  actual  execution 
of  the  lease. 

Purser  v.  Bradhurne,  7 P.  R.  18, 
commented  on  : — 

Held,  also,  that  the  “ custom  ” 
pleaded  was  not  the  “ custom  ” 
meant  by  sec.  69,  sub  sec.  4,  of  the 
Division  Courts  Act,  R.  S.  O.  ch. 
51,  which  refers  to  some  legal  cus- 
tom by  which  the  right  or  title  ta 
property  is  acquired,  or  on  which  it 
depends. 

Legh  v.  Hewitt,  4 East  154,  fol- 
lowed : — 

Held,  therefore,  that  the  action- 
was  within  the  competence  of  the 
Division  Court,  and  that  the  costs 
should  follow  the  event  in  accor- 
dance with  Rules  1170,  1172.  Tal- 
bot V.  Poole,  99. 

9.  Taxation— Counsel  Fees — Bar- 
rister Conducting  his  own  Case.^ — A 
counsel  conducting  his  own  case  in 
Court  cannot  tax  a counsel  fee 
against  the  opposite  party. 

Smith  V.  Graham,  2 U.  C.  R. 
268,  followed.  Clarke  v.  Creighton, 
105. 

10.  Taxation — Barrister  and  Soli- 
citor Acting  for  Himself  and  Co-Trus- 
tees— Instructions — Counsel  Fees  — 
Notice  of  Triall\ — One  of  several 
trustees  who  is  a barrister  and  soli- 
citor, and  acts  for  himself  and  his 
co-trustees  as  solicitor  and  counsel 
in  an  action,  may  tax  against  the 
opposite  party  his  full  costs,  includ- 
ing instructions  and  counsel  fees. 

Cradock  v.  Piper,  1 Macn.  <fe  G. 
664,  followed. 

Smith  V.  Graham,  2 U.  C.  R.  268> 
distinguished. 
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Where  one  of  several  defendants 
gives  notice  of  trial,  and  afterwards, 
becoming  aware  that  the  action  is 
not  at  issue  against  the  other  de- 
fendants, abandons  his  notice,  he 
cannot  tax  the  costs  of  it  against 
the  opposite  party.  Strachan  v. 
Ruttan  et  al.,  109. 

11.  Order  of  Trial  Judge  as  to, 
under  Rules  1170,  1172— Good 
Cause  ” — Scale  of  Costs  — Set-off.'\ 
— In  an  action  for  damages  for 
assault  and  negligence  brought  in 
the  High  Court  and  tried  with  a 
jury,  a verdict  for  $110  damages  was 
rendered.  The  trial  Judge  directed 
judgment  to  be  entered  for  that  sum 
with  County  Court  costs,  and  or- 
dered that  the  defendant  should 
have  no  right  to  the  excess  of  his 
costs  incurred  in  the  High  Court 
over  County  Court  costs,  in  the 
manner  provided  for  by  Hide  1172. 
The  trial  Judge’s  reasons  for  making 
the  order  preventing  the  set-off 
were : (1)  because  the  defendant 
had  induced  the  plaintiff  to  go  with 
him  to  his  own  physician  after  the 
assault  complained  of,  promising  to 
pay  the  bill,  and  had  afterwards  re- 
fused to  perform  his  promise ; and 
(2)  because  the  plaintiff  might 
reasonably  have  expected  the  dama- 
ges to  have  been  allowed  at  more 
than  $200,  and  so  was  entitled  to 
bring  his  action  in  the  High 
Court  : — 

Held,  that  neither  of  these  reasons 
could  be  treated  as  “ good  cause  ” 
within  the  meaning  of  Rule  1170; 
and  therefore  the  costs  should  follow 
the  event  under  Rule  1172. 

McNair  v.  Boyd,  14  P.  R.  132, 
followed.  Baskerville  v.  Vose,  122. 

12.  Security  for  Costs  — False 
Address  Indorsed  on  Writ  of  Sum- 
mons— Mistake — A mendment — Res- 


idence out  of  the  Jurisdiction — Tem- 
porary Return — Costs.^ — The  plain- 
tiff, who  was  a sailor  on  the  lakes,  at 
the  time  of  the  issue  of  the  writ  of 
summons  was  residing  out  of  Onta- 
rio. The  writ  was,  by  a mistake  of 
the  plaintiff’s  solicitor,  indorsed 
with  a statement  that  the  plaintiff 
resided  in  Windsor,  Ontario  ; and,^ 
upon  the  defendants  moving  for 
security  for  costs  on  the  ground  that 
the  plaintiff  had  given  a false  ad- 
dress, the  ])laintiff  declared  that 
naming  Windsor  was  a mistake,  and 
that  his  true  place  of  residence  was 
Collingwood,  Ontario.  Collingwood 
was  not  then  his  actual  place  of 
residence.  Pending  the  motion,, 
however,  he  returned  to  Ontario, 
and  w'eiit  to  reside  temporarily  at 
Sarnia  : — 

Held,  that  the  plaintiff  by  giving 
a false  address  entitled  the  defend- 
ants to  move  for  security  for  costs, 
and  it  lay  on  the  plaintiff  to  shew 
that  his  misstatement  was  not  made 
mala  fide.  That  being  shewm,  the 
plaintiff  would  be  driven  to  amend, 
or  the  defendants  would  be  entitled 
to  the  order.  But  the  plaintiff  could 
not  amend  by  substituting  Colling- 
wood, for  he  did  not  reside  there  at 
the  date  of  the  writ ; and  the  de- 
fendants would  have  been  entitled 
to  the  order  but  for  the  plaintiff’s 
subsequent  return  to  the  jurisdic- 
tion. And 

Held,  following  Redondo  v.  Chay- 
tor,  4 Q.  B.  D.  453,  and  Ehrard  v. 
Gassier,  28  Ch.  D.  232,  that  where 
a foreigner  comes  within  the  juris- 
diction, pending  a motion  for  secu- 
rity for  costs  and  before  judgment, 
although  for  the  temporary  purpose 
of  enforcing  his  claim  by  action,  he 
cannot  be  called  upon  to  give  secu- 
rity. 

The  motion  for  security  was  re- 
fused, without  costs  to  either  party, 
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and  leave  was  reserved  to  the  defen- 
dants to  apply  again  if  the  plaintiff 
should  go  to  reside  out  of  the  juris- 
diction before  the  termination  of  the 
action.  Anderson  v.  Quebec  Fire  Ins. 
Co.,  132. 

13.  Scale  of  Costs — Action  to 
Com'pel  Delivery  up  of  Promissory 
Note  for  $2S0-Note  Wrongfully  held 
by  Defendants — Action  of  TortS\ — 
In  an  action  brought  in  the  High 
Court  to  restrain  the  defendants  by 
injunction  from  negotiating  a pro- 
missory note  for  $230,  and  to  com- 
pel them  to  deliver  it  up  to  the 
plaintiff,  or  for  damages  for  its  de- 
tention, it  was  determined  that  the 
note  was  wrongfully  held  by  the  de- 
fendants, who  had  obtained  it  under 
the  pretence  of  discounting  it,  but 
really  with  the  view  of  making  it 
the  subject  of  garnishment : — 

Held,  that  the  action  sounded  in 
tort  and  not  in  contract,  and  could 
not  have  been  brought  in  a County 
Court ; and  the  successful  plaintiff 
was  therefore  entitled  to  tax  his 
costs  on  the  High  Court  scale. 

Johnson  v.  Kenyon,  13  P.  R.  24, 
distinguished. 

Robb  V.  Murray,  16  A.  R.  502, 
followed.  Plummer  Y.  Coldwell,  144. 

14.  Order  of  Trial  Judge  as  to. 
Costs  under  Rules  1170,  1172 — 
“ Good  Cause  ” — Set-off  of  Cos^s.] — 
In  an  action  for  damages  for  mali- 
cious prosecution  and  arrest  brought 
in  the  High  Court  of  Justice  and 
tried  by  a jury,  the  plaintiff  recovered 
a verdict  for  $50.  The  trial  Judge 
entered  judgment  for  this  sum  with 
costs  to  the  plaintiff  on  the  scale  of 
the  County  Court,  and  ordered  that 
the  defendant  should  not  be  allowed 
to  set  off  his  extra  costs  occasioned 
by  the  action  being  brought  in  the 
High  Court.  He  was  of  opinion 


that  the  plaintiff  had  reasonable 
grounds  for  bringing  the  action  in 
the  High  Court ; that  the  conduct 
of  the  defendant  was  wrong  ; and 
that  the  verdict  might  well  have 
been  larger  ; — 

Held,  that  there  was  no  “good 
cause  ” under  Rule  1170  for  depriv- 
ing the  defendant  of  the  set-off  pro- 
vided for  by  Rule  1172. 

McNair  v.  Boyd,  14  P.  R.  132, 
followed.  Carton  v.  Bradburn,  147. 

15.  Administration  Action — Un- 
necessary Proceedings  — Writ  of 
Summons  instead  of  Notice  of  Mo- 
tion— Claim  of  Set-off  by  Defendant 
— Rule  1195 — Jurisdiction  of  Tax- 
ing Officer.'] — In  an  administration 
action  commenced  by  writ  the  plain- 
tiff was  allowed  upon  taxation  only 
such  costs  as  would  have  been  taxed 
had  he  begun  his  proceedings  by  a 
summary  application  under  Rule  965. 
The  defendant  claimed  to  have  taxed 
to  him  and  set  off  his  additional 
costs  incurred  by  reason  of  the  less 
expensive  procedure  not  having 
been  adopted.  He  had  not  in  the 
action  admitted  the  right  of  the 
plaintiff  to  an  account,  but  had 
pleaded  a release,  and  had  not  ob- 
jected to  the  procedure  adopted  : — 

Held,  that  the  defendant’s  addi- 
tional costs  had  not  been  incurred 
by  reason  of  the  plaintiff’s  improper 
or  unnecessary  proceedings,  but  by 
his  own  conduct  in  not  admitting 
the  right  to  an  account  and  in  not 
objecting  to  the  plaintiff’s  manner 
of  proceeding  at  the  earliest  possible 
stage ; and  the  case  therefore  did 
not  come  within  Rule  1195. 

Semble,  it  would  have  been  proper 
to  raise  the  question  at  the  hearing ; 
but  the  taxing  officer  had  jurisdic- 
tion under  Rule  1195,  without  an 
order,  to  “ look  into  ” it.  Moon  v. 
Caldwell,  159. 
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16.  Interpleader  — Sheriff’s  Fees 
and  Costs — Issue  between  Execu- 
tion Creditors  and  Claimant  — 
Divided  Successl\  — Where  an  in- 
terpleader issue,  ordered  upon  the 
application  of  a sheriff  who  had 
seized  certain  goods  under  the  di- 
rection of  the  execution  creditors, 
was  determined  as  to  part  of  the 
goods  in  favour  of  the  claimant  and 
as  to  the  remainder  in  favour  of  the 
execution  creditors,  and  no  costs 
of  the  issue  were  given  to  either 
party  to  it : — 

Held,  that  the  execution  creditors 
should  pay  the  sheriff  his  fees  and 
poundage  on  the  value  of  the  part 
of  the  goods  they  were  found  entitled 
to,  and  his  costs  of  the  interpleader 
application  and  of  a subsequent 
application  to  dispose  of  the  costs, 
etc.  ; and  that  the  execution  credi- 
tors should  have  an  order  over 
against  the  claimant  for  one -half 
of  such  costs.  Ontario  Silver  Com- 
pany V.  W.  F.  Tasker  & Co.,  180. 

17.  Company  — Winding-up  — 
R.  S.  0.  ch.  18S  — Jurisdiction 
of  County  Court — Personal  Order 
against  Lipuidator  for  Costs — Rule 
1256.'] — An  order  was  made  by  a 
County  Court,  under  R.  S.  O.  ch. 
183,  for  the  winding-up  of  the  com- 
panies, and  a liquidator  was  ap- 
pointed, who  brought  in  a list  of 
contributories.  The  contributories 
shewed  cause  to  their  names  being 
settled  upon  the  list,  and  the  Court 
made  an  order  in  the  case  of  each  of 
them,  reciting  that  it  appeared  there 
was  no  jurisdiction  to  make  the 
winding-up  order  and  that  all  pro- 
ceedings were  irregular  or  nuli,  and 
ordering  that  each  contributory 
should  have  his  costs  of  shewing 
cause,  to  be  paid  by  the  companies 
and  the  liquidator  : — 

Held,  that  if  there  was  jurisdic- 


tion to  make  the  winding-up  order, 
the  contributories  could  not  defend 
themselves  by  shewing  that  it  was 
irregular  or  erroneous  ; and  if  there 
was  no  jurisdiction,  all  the  proceed- 
ings were  coram  non  judice,  and 
there  was  no  jurisdiction,  the  Court 
being  an  inferior  one,  to  order  the 
liquidator  or  the  companies  to  pay 
the  costs. 

And  even  if  there  was  jurisdiction^ 
in  the  circumstances  of  this  case  it 
should  not  have  been  exercised 
against  the  liquidator. 

Rule  1256  does  not  apply  to  pro- 
ceedings under  the  Winding-up  Act, 
either  by  virtue  of  sec.  34  of  the  Act 
or  otherwise. 

Remarks  as  to  multiplicity  of  or- 
ders taken  out  in  the  matters.  Re 
Cosmopolitan  Life  Association — Re 
Cosmopolitan  Casualty  Association, 
185. 

18.  Security  for  Costs — Severed 
Plaintiffs — Only  One  in  Jurisdiction 
— Joint  Action  ] — Action  by  the 
widow,  as  dowress,  and  the  children, 
as  heirs-at-law,  of  a deceased  person, 
to  recover  possession  of  land  alleged 
to  be  the  ])i*operty  of  the  deceased  : — 

Held,  that  the  action  was  a joint 
one,  and  although  the  plaintiffs 
other  than  the  widow  resided  out  of 
the  jurisdiction,  they  could  not  be 
ordered  to  give  security  for  costs. 

DHormusgee  v.  Grey,  10  Q.  B.  D. 
13,  followed.  Smith  et  al.  v.  Silver- 
thorne,  197. 

19.  Security  for  Costs — Slander — 
52  Vic.  ch.  Uft  sec.  1,  sub-sec.  3 ( 0.) — 
Disclosing  Defence — Cross-examina- 
tion on  Affidavit — Counter-affidavits 
— Stay  of  Proceedings.] — In  an  ac- 
tion for  slander  brought  under  52 
Vic.  ch.  14(0.)  the  defamatory  words 
complained  of  imputing  want  of  chas- 
tity to  the  plaintiff,  an  unmarried 
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female,  and  also  for  an  assault,  the 
defendant  moved  under  sub-sec.  3 of 
sec.  1 of  the  Act,  for  security  for 
costs,  upon  an  affidavit  which  stated, 
among  other  things,  that  the  de- 
fendant had  a good  defence  on  the 
merits,  but  did  not  disclose  such 
defence  : — 

Held,  that  the  affidavit  was  not 
sufficient,  for  a prirnd  facie  defence 
must  be  shewn  ; but  the  cross-exami- 
nation of  the  defendant  upon  her 
affidavit  might  be  read  in  aid  of  the 
affidavit  itself  \ and  counter-affidavits 
could  not  be  received  : — 

Held,  also,  that  the  stay  of  pro- 
ceedings in  the  order  made  for  secu- 
rity for  costs  should  not  apply  to 
the  count  for  assault.  Lancaster  v. 
Rychnan,  199. 

20.  Security  for  Costs  — Acti'<n 
against  Justice  of  the  Peace — 53  Vic. 
ch.  23  (0.) — Merits.^ — In  an  action 
against  a justice  of  the  peace  for 
false  arrest  and  imprisonment,  it  ap- 
peared that  there  was  a valid  war- 
rant of  commitment  against  the 
plaintiff  in  the  countj’^  of  O.,  which 
was,  in  the  absence  of  the  ])olice 
magistrate,  indorsed  by  the  defen- 
dant for  execution  in  the  city  of  T., 
and  under  which  the  plaintiff  was 
there  arrested. 

The  plaintiff  alleged  that  the  ar- 
rest was  illegal  because  the  defen 
dant’s  mandate  was  not  actually 
indorsed  upon  the  warrant,  and  be- 
cause the  defendant’s  authority  was 
not  shewn  on  the  face  of  his  man- 
date. It  appeared,  however,  that 
the  defendant’s  mandate  was  ])asted 
or  annexed  to  the  warrant,  and  that 
the  defendant  in  fact  had  authority, 
though  it  was  not  set  out.  It  was 
admitted  that  the  plaintiff  was  not 
possessed  of  property  sufficient  to 
answer  costs : — 

Held,  that  the  defendant  was  en- 


titled to  security  for  costs  under  63 
Vic.  ch.  23  (O.). 

Per  Robertson  and  Meredith, 
JJ.,  that  it  was  not  intended  by  the 
statute  that  the  merits  of  the  action 
should  be  determined  upon  an  apj)li- 
cation  for  security  for  costs.  South- 
wick  V.  Hare  et  al.,  222. 

21.  Solicitor  and  Client — Taxa- 
tion— Interlocutory  Costs  — Set-off.'\ 
— In  the  course  of  a proceeding  for 
the  taxation,  at  the  instance  of  the 
client,  of  the  solicitors’  bills  of  costs, 
there  were  several  interlocutory  ap- 
plications and  appeals  by  the  solici- 
tors, which  were  dismissed  with  costs 
to  be  paid  by  the  solicitors  forth- 
with : — 

Held,  that  the  solicitors  were  not 
entitled  to  have  these  costs  set  off 
against  the  amount  of  costs  alleged 
to  be  due  to  them  upon  the  bills 
then  being  taxed.  Re  Clarke  and 
Holmes,  Solicitors,  269. 

22.  Taxation  — Appeal  to  Divi- 
sional Cou'it — Counsel  Fees — Dis- 
cretion of  Taxing  Officer — Travel- 
ling Expenses — Rule  1172  - “ Tax- 
able Cotits  of  DefeaceT\ — An  appeal 
lies  to  a Divisional  Court  from  an 
ordei*  of  a Judge  in  Chand  ers  upon 
appeal  from  a certilicate  of  taxation 
of  costs. 

The  discretion  of  a taxing  officer 
as  to  the  amount  of  counsel  fees  will 
not  be  inteifered  with  upon  appeal. 

A ))laintiff  who  is  entitled  only  to 
Division  Court  costs  of  an  action 
can  tax  as  part  rf  such  costs  his 
travelling  expenses  from  abroad  to 
attend  the  trial,  if  he  is  a necessary 
and  material  witness. 

The  words  “ taxable  costs  of  de- 
fence,” used  in  Rule  1172,  do  not 
mean  costs  as  between  solicitor  and 
client.  Tcdbotw.  Poole,  'll ^ 
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23.  Attempted  Examination  of 
Judgment  Debtor — Rule  1180.^ — 
Under  Rule  1180,  the  costs  of  pro- 
ceedings to  examine  a judgment 
debtor  may  be  allowed,  in  the  dis- 
cretion of  the  Court  or  a Judge, 
where  the  examination  has  not 
actually  taken  place. 

And  where  the  judgment  debtor 
attended  upon  an  appointment  for 
his  examination,  procured  an  en- 
largement, and  meanwhile,  under 
force  of  the  proceedings,  paid  the 
judgment  debt,  he  was  ordered  to 
pay  the  costs  of  the  proceedings. 
Popham  V.  Flynn,  286. 

24.  Security  for  Costs  — Action 
of  Slander — 52  Vic.  ch.  IJf,  sec.  1, 
sub-sec.  S (0.) — Property  Sufficient 
to  Answer  Costs — Burden  of  Proof.  | 
— Upon  an  application  under  52 
Vic.  ch.  14,  sec.  1,  sub-sec.  3 (O.), 
for  security  for  costs  of  an  action 
for  slander  imputing  unchastity  to  a 
female,  the  onus  is  on  the  defendant 
to  shew  that  the  idaintifF  has  not 
sufficient  property  to  answer  the 
costs  of  the  action  ; and  to  defeat  such 
an  application  it  is  not  necessary 
that  the  plaintiff  should  have  pro- 
perty to  tlie  amount  of  $800  over 
and  above  debts,  incumbrances,  and 
exemptions. 

And  wliere  it  was  shewn  that  the 
plaintiff  had  property  of  the  value 
of  $500  at  least,  and  it  was  not 
shewn  that  she  had  not  pi-operty  of 
much  greater  value,  the  application 
was  refused. 

Bready  v.  Robertsoyi,  14  P.  R.  7, 
considered.  Feaster  v.  Cooney,  290. 

25.  Security  for  Costs — Several 

Defendants — One  Security  — Rules 
1245,  1247  — Bond  — Execution 

of.^ — Where,  upon  an  application  by 
one  of  several  defendants,  an  order 
is  made  for  security  for  costs,  it  may 


properly  provide  that  the  security  is 
to  answer  the  costs  of  all  the  de- 
fendants. 

Construction  of  Rules  1245  and 
1247. 

Execution  by  the  plaintiffs  of  a 
bond  for  security  for  costs  may  be 
dispensed  with  in  a proper  case. 
Delap  et  al.  v.  Charlebois  et  al.,  325. 

26.  Scale  of  Costs — Interest  upon 

Verdict — R.  S.  0.  ch.  44^  S8 — In- 

terest between  Verdict  and  Judgment.^ 
— The  interest  which  a verdict  or 
judgment  bears  by  virtue  of  R.  S.  O. 
ch.  44,  sec.  88,  is  no  j)art  of  the 
claim  ; and  the  question  as  to  the 
scale  upon  which  costs  are  to  be 
taxed  is  to  be  determined  by  the 
amount  of  the  verdict  or  judgment 
irrespective  of  such  intei  est. 

Malcolm  v.  Leys,  15  P.  R.  75,  dis- 
tinguished. 

Semble,  interest  is  to  be  allowed 
between  the  date  of  the  verdict  and 
the  judgment.  Sproule  v.  Wilson, 
349. 

27.  Arbitration — Second  Counsel 
Fee — Tariff'  of  Costs,  Item  164 — 
R.  S.  0.  \h.  58,  sec.  25—51  Vic. 
ch.  2,  sec.  4.]— In  taxing  the  costs  of 
an  arbitration,  a taxing  officer  has 
jurisdiction,  in  his  discretion,  to 
allow  a second  counsel  fee. 

The  provision  of  R.  S.  O.  ch.  53, 
sec.  25,  that  not  more  than  one  coun- 
sel fee  shall  be  taxed,  is  inconsistent 
with  item  164  of  the  tariff  of  costs 
appended  to  the  Consolidated  Rules, 
1888,  and,  by  virtue  of  51  Yic.  ch. 
2,  sec.  4,  must  be  taken  to  be  re- 
[>ealed. 

Re  McKeenand  Township  of  South 
Gower,  12  P.  R.  552,  followed. 

Howard  v.  Herrington,  20  A.  R. 
175,  and  Arscoit  v.  Lilley,  14  A.  R, 
283,  distinguished.  Re  Pollock  and 
City  of  Toronto,  355. 
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28.  Security  for  Costs — Plahitiff' 
Leaving  Jurisdiction  to  A void  Ar- 
resL\ — Where  the  plaintiff',  after  the 
commencement  of  the  action,  left  the 
Province,  to  escape  arrest  under 
orders  of  committal  for  contempt  of 
Court  in  other  actions,  he  was  or- 
dered to  give  security  for  costs.  Codd 
V.  Delap  et  al.,  374 

29.  Executors  — Mortgage  Action 
— Personal  Order. ^ — Where  an 
action  to  enforce  a mortgage  by 
foreclosure  is  brought  against  the 
executors  of  a deceased  mortgagor, 
and  an  order  for  payment  of  the 
mortgage  debt  is,  in  addition,  asked 
against  the  executors,  and  judgment 
is  entered  for  default  of  appearance, 
only  the  additional  costs  occasioned 
by  the  latter  claim  should  be  taxed 
against  the  executors  personally. 
Miles  V.  Brown  et  al.^  375. 

30.  Taxation — Discontinuance — 
Rule  6^1.^  — Where  the  plain- 
tiff serves  a notice  of  discontinu- 
ance under  Pule  641,  the  defendant 
is  entitled  to  a reasonable  time 
within  which  to  apply  for  an  appoint- 
ment to  tax  his  costs,  and  until  after 
the  lapse  of  that  time  an  appoint- 
ment will  not  be  granted  to  the 
plaintiff',  even  where  he  is  entitled 
upon  the  final  taxation  to  tax  inter- 
locutory costs  which  may  exceed  the 
defendant’s  general  costs. 

Under  Pule  641  it  is  not  neces- 
sary for  the  plaintiff  to  ascertain  the 
amount  of  the  defendant’s  costs  and 
pay  them  to  make  the  notice  of  dis- 
continuance effectual.  Barry  v. 
Hartley  et  al.^  376. 

31.  Taxation — Apportionment.‘\ — 
Where  an  action  was,  roughly 
speaking,  divisible  into  two  parts, 
one  claiming  compensation  for  land, 
and  the  other  seeking  to  restrain 


the  defendants  from  proceeding  to 
estimate  it  in  an  improper  way, 
and  the  judgment  gave  the  plain- 
tiff the  costs  of  the  first  branch 
and  no  costs  of  the  second  to  either 
party  : — 

Held,  that  the  taxing  officer  had 
not  erred  in  principle  in  allowing  the 
plaintiff  one-half  of  the  general  costs 
and  also  items  which  exclusively 
related  to  the  first  branch.  Yanzant 
V.  Village  of  Markham  et  al.,  412. 

32.  Security  for  Costs — Order  for 
— Appeal  from — Dismissing  Action 
— Rule  124-6-’'^  Sufficient  Cause.^^^ — 
The  fact  that  the  plaintiff  has  lodged 
an  appeal  against  an  order  for  secu- 
rity for  costs  is  “sufficient  cause,” 
within  the  meaning  of  Pule  1246, 
to  exempt  him  from  having  his  action 
dismissed  for  failure  to  comply  with 
the  order,  pending  the  appeal. 

And  if  a motion  to  dismiss  is  made, 
the  better  practice  is  to  enlarge  it 
before  the  appellate  tribunal,  to  be 
dealt  with  after  the  main  question 
has  been  determined.  Bennett  v. 
Empire  Printing  and  Publishing 
Company,  430. 

33.  Interpleader  Issue— Reserva- 
tion.^— The  costs  of  an  interpleader 
issue  should  not  be  reserved  by  the 
interpleader  order  to  be  disposed 
of  in  Chambers,  but  should  be  left 
to  be  dealt  with  by  the  trial  Judge., 
Grothe  et  al.  v.  Pearce,  432. 

See  Appeal,  3 — Arrest  — Exe- 
cution, 1,  2 — Infant,  3— Judg 

MENT,  6 — Parties,  2— Solicitor, 
and  Client,  1,  2,  3— Staying  Pro- 
ceedings, 2 — Yenue,  3~ Writ  op“ 
Summons,  4. 

COUNSEL  FEES. 

See  Costs,  etc.,  7,  9,  10,  22,  27.. 
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COUNTY  COURT  ACTION. 

See  Yenue,  1. 


COURTS. 

See  Contempt  of  Court,  1,  2 — 
Staying  Proceedings,  2-Winding- 
up  Act,  1— Writ  of  Summons,  4. 


CROSS-EXAMINATION. 

See  Costs,  etc.,  19. 


DEFAMATION. 

See  Costs,  etc.,  19,  24 — Exami- 
nation, 7,  11,  13. 


DEMURRER. 

See  Parties,  6 — Pleading,  1. 


DEVOLUTION  OF  ESTATES  ACT. 

See  Parties,  3. 


DISCONTINUANCE. 

See  Costs,  etc.,  30. 


DISCOVERY. 

See  Examination  Generally — 
Production  of  Documents,  1,  2. 


DISCRETION. 

See  Costs, ETC.,  22 — Examination, 
6,  13 — Judgment,  4 — Jury  Notice, 
2 — Lunatic,  Parties,  4. 

67 — VOL.  XV.  O.P.R. 


DOMICIL. 

See  Writ  of  Summons,  5. 


DOWER. 

See  Parties,  7. 

EQUITABLE  EXECUTION. 

See  Receiver. 


EQUITABLE  ISSUES. 

See  Jury  Notice,  1. 


EVIDENCE. 

See  Examination,  6,  9,  10. 

EXAMINATION. 

1.  Discovery  — Examination  of 
Officer  of  Municipal  Corporation — 
Street  Foremanf — In  an  action  for 
damages  for  negligence  in  keeping  a 
public  way  in  a state  of  disrepair  : — 

Held,  that  a street  foreman  in  the 
employment  of  the  defendants  under 
their  street  commissioner,  the  latter 
having  general  supervision  of  the 
roads  and  sidewalks,  was  not  an  offi- 
cer examinable  for  discovery  under 
Rule  487. 

Thomas  v.  Grand  Trunk  R.  W.  Co., 
12  C.  L.  T.  Occ.  N.  42,  followed. 
Webster  v.  City  of  Toronto,  21. 

2.  Discovery  — Examination  of 
Party  in  Vacation — Production  of 
Documents  in  the  hands  of  a Third 
Person.^ — A party  to  an  action  is 
not  bound  to  attend  for  examination 
for  discovery  during  vacation. 
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Where  a party  to  an  action  refer- 
red in  his  affidavit  on  production  to 
certain  documents  as  being  in  the 
hands  of  a third  person,  who  refused 
to  give  them  up  until  paid  certain 
charges  which  were  disputed  : — 

HeUI^  by  the  Master  in  Chambers, 
that  the  opposite  ))arty  must  content 
himself  with  inspecting  the  docu- 
ments and  taking  copies,  unless  he 
would  agree  to  indemnify  his  oppo- 
nent against  the  cost  of  obtaining 
the  documents.  (Reversed,  see  Ex- 
amination, 5.)  Ilogahoom  v.  Cox 
Co.,  23. 

3.  Discovery  — Examination  of 
Officer  of  Municipal  Corporation — 
Medical  Health  Officer. — The  medi- 
cal health  officer  of  a municipal  cor- 
poration, though  api jointed  by  the 
council  and  paid  by  the  corporation, 
is  not  an  officer  of  the  corporation 
examinable  for  discovery  under  Rule 
487. 

Forsyth  v.  Canniff,  20  O.  R.  478, 
followed.  (Affirmed,  see  Examina- 
tion, 4.)  Coleman  et  al.  v.  City  of 
Toronto,  27. 

4.  Discovery  — Examination  of 
Officer  of  Municipal  Corporation — 
Medical  Health  Officer.^ — In  an  ac- 
tion for  an  injunction  and  damages, 
in  i-esj)ect  of  the  alleged  unsanitary 
condition  of  a certain  bay  into  which 
the  defendants  drained  part  of  their 
sewage,  the  plaintiffs  sought  to  ex- 
amine for  discovery  the  medical 
health  officer  of  the  defendants, 
whose  sole  connection  with  the  sub- 
ject-matter of  the  action  arose  from 
his  having  made  an  examination  of, 
and  a report  to  the  local  board  of 
health  upon,  the  sanitary  condition 
of  the  bay.  The  only  object  of  the 
examination  was  to  ascertain  the 
reasons  and  grounds  of  the  report : — 

Held,  that  for  this  purpose  he  was 
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not  examinable  as  an  officer  of  the 
defendants. 

Decision  of  Galt,  C.  J.,  ante, 
affirmed  on  other  grounds.  Coleman 
et  al.  V.  City  of  Toronto,  125. 

5.  Discovery  — Examination  of 
Party  in  Vacation — Special  Exam- 
iner.^— Where  a special  examiner 
issues  an  appointment  for  the  exam- 
ination for  discovery  during  vacation 
of  a ])arty  to  an  action,  such  party, 
if  duly  subpoenaed,  is  bound  to  attend 
for  examination. 

A special  examiner,  although  an 
officer  of  the  Supreme  Court  of  J ndi- 
cature  for  Ontario,  in  the  sense  of 
being  subject  to  its  control  and  direc- 
tion, has  no  office  in  connection  with 
the  Court  that  comes  under  any 
Rule  requiring  it  to  be  kept  open  or 
closed  during  any  particular  period 
of  the  year. 

Decisions  of  the  Master  in  Cham- 
bers and  Galt,  C.J.,  15  P.  R.  23, 
reversed.  Hogaboom  v.  Cox  Co., 
127. 

6.  Evidence  — Examination  of 
Witi'iesses  de  bene  esse — Rules  666, 
588 — Discretion — Appealf\  — Rules 
566  and  588  are  in  pari  materid 
and  contemplate  the  examination  of 
a witness  de  bene  esse  who  is  about 
to  withdraw  from  Ontario  or  who  is 
residing  without  the  limits  thereof. 

And  where  witnesses  residing  out 
of  Ontario  come  within  the  jurisdic- 
tion and  are  about  to  return  to  their 
homes,  an  order  may  be  made  for 
their  examination  here  before  their 
departure. 

Such  an  order  is  a discretionary 
one,  and,  where  the  witnesses  have 
been  examined  under  it,  will  not  be 
reversed  on  appeal  unless  a very 
clamant  case  of  error  appears.  Delap 
et  al.  V.  Charlebois  et  al.,  142. 
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7.  Discovery — Action  for  Defama- 
tion— Examination  of  Defendant — 
Privilege — Criminating  An<wers. ] — 
In  an  action  of  libel  and  slander, 
the  plaintiff  complained  that  the  de- 
fendant had  communicated  to  several 
persons  the  contents  of  a letter  re- 
ceived from  another  person  in  which 
the  plaintiff  was  accused  of  larceny, 
etc.  Upon  an  examination  of  the 
defendant  for  discovery,  he  refused 
to  say  whether  he  had  received  any 
letter  from  the  person  named,  or  to 
answer  any  questions  in  relation  to 
such  letter  or  its  contents,  giving  as 
a reason  that  it  might  criminate  him 
to  do  so  : — 

Held,  that  the  reason  given  was 
sufficient  to  privilege  the  defendant 
from  answering ; and,  although  it 
was  not  the  receipt  of  the  letter, 
but  the  publication,  that  would 
make  the  offence,  he  was  entitled 
to  object  to  the  line  of  inquiry  at 
the  outset. 

Semhle,  that  section  6 of  the  Do- 
minion Statute  of  1893  respecting 
witnesses  and  evidence  will,  when  it 
oomes  into  force,  supersede  the  privi- 
lege now  existing  in  cases  of  this 

O O 

kind.  Weiserv.  Heintzman,  258. 

8.  Discovery  — Exajnination  of 
Party — Privilege  — Criminating  A n- 
sweri\ — In  an  action  upon  promis- 
sory notes,  the  defendants  pleaded 
that  the  plaintiff  and  certain  other 
persons  had,  contrary  to  52  Vic.  (D.) 
ch.  41,  sec.  1 (c),  conspired  together 
to  harass  the  defendants  and  lessen 
trade  competition,  and  had  procured 
the  holders  of  the  notes  sued  on  to 
transfer  them  to  the  plaintiff,  and 
the  ])]aintiff  was  suing  thereon  as 
trustee  for  such  other  persons. 

U])on  his  examination  for  dis- 
eovery,  the  plaintiff  refused  to  an- 
swer questions  as  to  the  names  of 
the  persons  for  whom  he  was  acting 


as  trustee,  claiming  privilege,  on  the 
ground  that  to  answer  would  tend 
to  criminate  him  or  render  him  liable 
to  criminal  prosecution  under  the 
above  statute  : — 

Held,  that  he  was  not  entitled  to 
the  privilege  and  must  answer. 

Subpoena  and  Appointment — Offi- 
cer of  Company  — Substitutional 
Servicei\  — An  order  will  not  be 
made  for  substitutional  service  upon 
an  officer  of  a litigant  corporation  of 
a subpoena  and  appointment  for  his 
examination  for  discovery.  Mills 
V.  The  Mercer  Company  ( Limited ), 
276. 

9.  Evidence-Foreign  Commission 
—Application  for— Evidence  of  Party 
—Circumstances — Expense?^ — Appli- 
cation for  a foreign  commission  to  take 
the  defendant’s  evidence  on  his  own 
behalf  in  England  refused,  where  the 
matters  in  question  were  complicated 
accounts  between  the  parties  arising 
out  of  transactions  between  them  in 
Ontario  at  a time  when  both  were 
resident  there ; where  it  seemed 
that  the  exj)ense  of  executing  the 
commission  would  exceed  the  cost 
of  the  defendant  travelling  from 
England  to  attend  the  trial ; and 
whei-e  the  only  reasons  given  by  the 
defendant  for  his  alleged  inability  to 
attend  the  trial  were  “ engagements 
i»)  England  ” and  want  of  time  and 
money.  Porter  v.  Boulton,  318. 

10.  Evidence — Fending  Motion — 
Examination  of  Party  as  Witness  on 
— Rule  578 — Consequence  of  Default 
— Contempt  of  Court — Suspending 
Order  moved  againstf\ — Under  Rule 
578  a party  may  )-equirethe  attend- 
ance of  the  opposite  party  for  exam- 
ination as  a witness  upon  a pending 
motion ; and  the  consequence  of 
default  on  the  part  of  the  party  to 
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be  examined  is  to  put  him  in  con- 
tempt. 

And  where,  upon  a motion  by  the 
plaintift*  to  set  aside  or  vary  an  order 
staying  proceedings  until  he  should 
give  security  for  costs,  he  required 
the  attendance  of  the  defendant  for 
examination  as  a witness,  and  the 
defendant  attended  but  refused  to 
be  examined,  an  order  suspending 
the  former  order  until  he  should 
submit  to  be  examined,  was  affirmed. 
Clark  V.  Campbell,  338. 

11.  Discovery — Defamation — Ex- 

amination of  Defendant — Privilege 
— Criminating  Answers — R.  S.  0. 
ch.  61,  sec.  5 — 56  Vic.  ch.  31,  secs. 
2,  5 — The  Ontario  statute  as 

to  evidence,  K.  S.  O.  ch.  61,  sec.  5, 
limits  the  scope  of  all  preliminary 
examinations  for  discovery  or  other- 
wise in  civil  actions. 

Jones  V.  Gallon,  9 P.  R.  296,  fol- 
lowed. 

It  has  not  been  affected  by  sec.  5 
of  the  Dominion  Statute  56  Vic.  ch. 
3 1 , which,  by  necessary  constitutional 
limitations,  as  well  as  by  express  de- 
claration (sec.  2),  applies  only  to  pro- 
ceedings respecting  which  the  Par- 
liament of  Canada  has  jurisdiction. 

The  language  used  in  a previous 
decision  in  tiiis  case,  15  P.  R.  at  p. 
260  sub  fin.,  is  too  broadly  expres- 
sed, in  the  absence  of  concurrent 
Ontario  legislation. 

And  therefore,  a defendant,  upon 
his  examination  for  discovery  in  an 
action  for  defamation,  cannot,  even 
since  the  coming  into  force  of  56 
Vic.  ch.  31,  be  compelled  to  answer 
questions  which  may  tend  to  crimi- 
nate him.  Weiser  v.  Heintzman, 
407. 

12.  Discovery  — Transferee  of 
Judgment  Debtor — Examination — 
Rule  928.]  — Upon  an  application 


under  Rule  928  for  an  order  for  the 
examination  of  the  wife  of  the  judg- 
ment debtor  as  a person  to  whom  he 
had  made  a transfer  of  his  property, 
the  affidavit  of  the  applicant,  the 
judgment  creditor,  stated  that  the 
action  arose  out  of  the  sale  of  a 
stock  of  goods  by  the  plaintiff  to  the 
defendant,  and,  referring  to  a verified 
copy  of  the  judgment  debtor’s  exam- 
ination, taken  under  Rule  926,  that 
on  such  examination  the  latter  ad- 
mitted that  he  had  transferred  to 
his  wife  a sum  of  money,  part  of  the 
proceeds  of  the  sale  of  the  same  stock 
of  goods.  In  the  examination  the 
judgment  debtor  stated  that  in  buy- 
ing the  stock  from  the  plaintiff  he 
was  acting  as  agent  for  his  wife,  and 
that  when  he  sold  it  he  gave  the  pur- 
chase money  to  her,  as  it  was  her 
own  property  : — 

Held,  that,  upon  this  material,  an 
order  for  the  examination  of  the 
wife  was  properly  made. 

Per  OsLER,  J.  A. — On  such  an 
application  the  real  title  of  the  debtor 
should  not  be  inquired  into  or  tried  ; 
nor  can  the  transferee  resist  it  merely 
by  asserting  that  the  debtor  held  the 
property  as  agent  or  trustee  ; stand- 
ing in  his  name  and  being  dealt  with 
as  his  own,  it  was  primd  facie  his.  , 

Per  Maclennan,  J.  A.— The  case 
intended  by  the  Rule  is  a transfer  of 
the  debtor’s  own  property,  and  not 
of  property  which  he  has  dealt  with 
as  agent  or  trustee  for  another.  But 
where  it  is  a disputed  question 
whether  the  property  was  not  the 
property  of  the  debtor  or  property 
in  which  he  had  an  interest,  the 
Rule  ought  to  be  applied.  Goodeve 
V.  White,  433. 

13.  Discovery — Libel  — Justifica- 
tion— Examination  of  Plaintif  be- 
fore Delivery  of  Defence — Rule  566.] 
— In  an  action  for  libel  against  the 
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publishers  of  a newspaper,  the  defen- 
dants stated  on  affidavit  that  the 
article  complained  of  was  published 
by  them  in  good  faith,  in  the  public 
interest,  not  maliciously,  nor  with 
any  intent  to  defame  the  plaintiff, 
but  in  tbe  belief  that  the  facts  stated 
were  substantially  true  and  such  as 
should  in  the  interests  of  justice  be 
made  public  ; that  the  article  was, 
as  it  purported  to  be,  copied  from  a 
New  York  newspaper,  and  was 
copied  by  a large  number  of  other 
newspapers  in  Ontario  ; that  it  was 
material  and  necessary  in  the  de- 
fendants’ interest  to  have  the  plain- 
tiff examined  on  oath  before  delivery 
of  the  statement  of  defence,  in  order 
so  ascertain  the  facts  necessary  to 
enable  them  to  determine  what 
course  to  take  in  framing  their  de- 
fence, and  they  could  not  properly 
put  in  their  defence  without  discov- 
ery from  the  plaintiff  by  such  exam- 
ination : — 

Held,  that  the  defendants  should 
be  allowed  to  examine  the  plaintiff 
as  asked. 

Rule  566  should  receive  a large 
and  liberal  construction. 

The  granting  of  such  an  order  is  a 
matter  of  discretion,  and  where  that 
discretion  has  been  exercised  in 
Chambers,  it  should  not  lightly  be 
interfered  with  by  the  Court. 

Per  Rose,  J. — If  a defendant  is 
seeking  discovery  from  the  plaintiff 
in  good  faith  to  enable  himself  or 
his  counsel  to  determine  whether  it 
would  be  proper  to  plead  justifica- 
tion, to  refuse  him  permission  to 
examine  before  statement  of  defence 
would  be  to  compel  him  to  plead  and 
then  withdraw  his  plea,  and  pay  a 
penalty  by  way  of  increased  dam- 
ages, in  order  to  have  such  defence 
on  the  record  as  he  might  reasonably 
hope  to  sustain.  Beaton  v.  Globe 
Printing  Co.,  473. 


See  Costs,  etc.,  23 — Judgment 
Debtor,  1,  2. 


EXECUTION. 

1.  Setting  Aside — Order  for  Costs 
— Non-service  of — Notice  of  Taxa- 
tion, Absence  of — Irregularity — Re- 
taxation.^ — The  defendant  obtained 
an  order  dismissing  the  action  with 
costs  for  nonprosecution,  upon 
notice  to  the  plaintiff,  who  did  not 
appear  upon  the  motion.  The  de- 
fendant did  not  serve  the  plaintiff 
with  a copy  of  the  order,  and  went 
on  and  taxed  his  costs,  without 
notice  to  the  plaintiff,  and  issued 
execution  for  the  amount  taxed  : — 

Held,  no  ground  for  setting  aside 
the  execution  that  the  order  had  not 
been  served  before  the  taxation. 

Hopton  V.  Robertson,  23  Q.  B.  D. 
126n.,  distinguished  ; — 

Held,  also,  that  the  absence  of  a 
notice  of  taxation  was  not  an  irre- 
gularity entitling  the  plaintiff  to  set 
aside  the  execution,  but  only  to  a 
retaxation  of  the  costs. 

Lloyd  V.  Kent,  5 Dowl.  125,  fol- 
lowed. Cranston  v.  Blair,  167. 

2.  Stay  of — Appeal  to  Court  of 
Appeal — Rule  80 Jf — Manifold  Judg- 
ment— Stay  as  to  Part — Attachment 
ofDebts.^ — The  defendant  in  appeal- 
ing to  the  Court  of  Appeal  from  a 
manifold  judgment  of  the  High 
Court  in  an  action  for  specific  per- 
formance, directing  the  execution 
by  him  of  a conveyance,  the  delivery 
of  documents,  etc.,  and  also  the  pay- 
ment of  a sum  for  costs  of  the  action, 
gave  security  for  the  costs  of  the 
Court  of  Appeal  and  for  payment  of 
the  costs  of  the  action,  but  did  not 
execute  the  conveyance,  deposit  the 
documents  in  Court,  or  otherwise 
comply  with  the  judgment  or  the 
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provisions  of  Rule  804,  sub-secs.  1, 
2,  3 

Held^  that,  upon  the  perfecting  of 
the  security,  there  was  a stay  of  ex- 
ecution, amounting  to  a supersedeas, 
as  to  the  costs  of  the  action,  by  vir- 
tue of  sub-sec.  4 of  Rule  804  although 
the  defendant  had  done  nothing  with 
respect  to  the  parts  of  the  judgment 
falling  under  the  other  sub-sections  ; 
and  garnishing  proceedings  taken  for 
the  purpose  of  collecting  such  costs 
were  not  sustainable.  Vigeon  v. 
Northcote,  171. 

See  Partnership — Revivor. 


EXECUTORS  AND  ADMINISTRA 
TORS. 

Advertisement  for  Creditors — R. 
S.  0.  ch.  IlOy  sec.  36 — Ontario  Ga- 
zette.^— Publication  in  the  Ontario 
Gazette  of  an  advertisement  for  credi- 
tors, pursuant  to  R.  S.  0.  ch.  110, 
sec.  36,  is  not  necessary  to  release 
executors  from  liability  for  payments 
made  by  them.  Ee  Cameron,  Mason 
V.  Cameron,  272. 

See  Costs,  etc.,  20 — Interplead- 
er— Mortgage,  2. 


FALSE  ADDRESS. 

See  Costs,  etc.,  5,  12. 


FOREIGN  COMMISSION. 

See  Examination,  9. 


GARNISHMENT. 

Set  Appeal,  2 — Attachment  of 
Debts,  1,  2. 


HUSBAND  AND  WIFE. 

Interim  Alimony  — Separation 
Deed — Agreement  not  to  Sue  for  Ali- 
mony.~\ — The  granting  of  interim 
alimony  rests  in  the  sound  discretion 
of  the  Court  in  view  of  all  the  cir- 
cumstances. 

A husband  and  wife  had  executed 
a deed,  reciting  unhappy  differences, 
and  agreeing  to  live  apart.  The  con- 
sideration was  $800 — a down  pay- 
ment of  $100  and  an  annual  provision 
of  like  amount  for  seven  years.  Sti- 
pulation by  the  wife  not  to  sue  for 
alimony  or  to  seek  restoration  of 
conjugal  rights.  The  deed  was  ex- 
ecuted after  advice  given  to  the  wife 
by  a separate  solicitor.  After  the 
expiration  of  seven  years  she  brought 
an  action  for  alimony,  and  in  apply- 
ing for  interim  alimony  did  not  shew 
fraud  or  duress  : — 

Held,  that  the  application  must  be 
refused. 

Semhle,  that  the  wife’s  stipulation 
was  not  limited  to  the  seven  years, 
but  extended  to  her  future  life,  and  a 
provision  to  arise  de  anno  in  annum 
was  not  essential  to  uphold  the 
deed ; — 

Semhle,  also,  that  a husband  and 
wife  may  validly  agree  inter  se  to 
live  apart,  and  the  wife’s  engage- 
ment not  to  sue  for  alimony  nor  to 
claim  restoration  of  marital  inter- 
course, if  founded  on  valuable  consi- 
deration, will  be  enforceable  against 
her  and  may  be  set  up  in  bar  of  her 
action.  Atwood  v.  Atwood,  425. 

INDEMNITY. 

See  Third  Party. 


INDORSEMENT. 

See  Writ  op  Summons,  1. 
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INFANT. 

1.  Insurance  Moneys — Infant  — 
Foreign  Trustee — Security — R.  S.  0. 
ch.  136,  sec.  i^.] — An  infant  was  en- 
titled to  share  in  certain  insurance 
moneys  accruing  under  a policy  upon 
the  life  of  her  deceased  father.  The 
infant  lived  with  her  mother  in  a 
foreign  state,  and  the  mother  had 
there  been  appointed  by  a Surrogate 
Court  guardian  of  the  infant,  and 
had  given  security  to  the  satisfaction 
of  that  Court.  The  mother  peti- 
tioned the  High  Court  to  be  appoint- 
ed trustee  under  R.  S.  O.  ch.  136, 
sec.  12,  to  receive  the  infant’s  share 
of  the  insurance  moneys  without 
security  : — 

Held,  that  the  security  given  by 
the  petitioner  in  the  foreign  Court 
would  not  attach  to  her  appointment 
as  trustee  under  the  Act;  and  the 
Court  declined  to  appoint  her  unless 
she  furnished  the  necessary  security 
here. 

Re  Thin,  10  P.  R.  490,  followed. 
Re  Andrews,  11  P.  R.  199,  not 
followed.  Re  Slosson,  156. 

2.  Maintenance — Fund  in  Hands 
of  Administrator — Order  for  Appli- 
cation of- — Jurisdiction — Summary 
Application — Power  of  Court  over 
Person  or  Fund.^ — Where  an  in- 
fant’s fund  is  in  Court  or  under  the 
control  of  the  Court,  a summary 
order  may  be  granted  for  the  appli- 
cation of  it  in  maintenance,  upon  a 
simple  notice  of  motion. 

But  if  the  money  is  outstanding 
in  the  hands  of  trustees  or  others, 
unless  they  submit  to  the  jurisdic- 
tion, summary  proceedings  are  inap- 
propriate. 

And  a summary  application  by 
the  guardian  of  infants  for  payment 
to  him  or  into  Court,  by  the  admin- 
istrator of  the  estate  of  the  infants’ 


father,  of  a fund  in  his  hands,  was 
dismissed,  where  it  was  opposed  by 
the  administrator. 

Re  Wilson,  14  P.  R.  261,  distin- 
guished. 

Re  Lofthouse,  29  Ch.  D.  921,  fol- 
lowed. Re  Coutts,  162. 

3.  Next  Friend — Foreigner — Se- 
curity for  — Infants  having  a 

bond  fide  cause  of  action  are  privi- 
leged suitors ; and  the  same  rule  as 
to  security  for  costs  should  not  be 
applied  as  in  the  case  of  adults. 

If  the  next  friend  of  the  infant 
plaintiffs, being  the  natural  guardian, 
is  within  the  jurisdiction  when  the 
action  is  begun,  and  so  continues 
pendente  lite,  the  Court  will  not  too 
anxiously  scrutinize  the  tenure  of 
his  residence. 

And  where  the  infant  plaintiffs 
and  their  natural  guardian  and  next 
friend  were  foreigners,  and  came 
within  the  jurisdiction  merely  for  the 
purpose  of  bringing  the  actions,  but 
continued  therein  up  to  the  time  of 
an  application  for  security  for  costs, 
and  it  appeared  that  they  had  a bond 
fide  cause  of  action,  an  order  staying 
proceedings  until  a new  next  friend 
within  the  jurisdiction  should  be 
found,  was  reversed.  Scott  v.  Nia- 
gara Navigation  Co.,  409,  455. 

See  Interpleader. 


INJUNCTION. 

See  Contempt  op  Court,  3. 


INSTRUCTIONS. 

See  Costs,  etc.,  10. 
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INTENT  TO  DEFRAUD  CREDI- 
TORS. 

See  Arrest. 


INTEREST. 

See  Costs,  etc.,  6,  26. 

INTERIM  ALIMONY. 

See  Husband  and  Wife. 


INTERPLEADER. 

Wrii  of  Possession — Adverse  Claim 
’ — Right  of  Sheriff  to  Interplead — 
Rule  ) — Parties — Infant  De- 

visees — Executors — Mortgage  A ction 
— Claim  for  Possession  of  Landl] — In 
an  action  upon  a mortgage  made  by  a 
deceased  person,  who  died  in  1889, 
payment,  foreclosure,  and  possession 
were  claimed,  and  the  executors, 
to  whom  the  real  estate  had  been 
devised,  were  the  only  defen- 
dants. Judgment  for  possession, 
inter  alia^  was  recovered,  and  a writ 
of  possession  placed  in  the  sheriff’s 
hands.  The  widow,  who  was  one  of 
the  executors,  and  the  infant  chil- 
dren of  the  deceased  mortgagor  had 
an  interest  under  the  will  in  the 
mortgaged  lands,  and  were  in  pos- 
session when  the  sheriff  attempted 
to  execute  the  writ.  The  infants, 
and  the  widow  as  their  guardian, 
made  a claim  to  the  possession  as 
against  the  writ,  based  on  the 
ground  of  the  infants  not  having 
been  made  parties  to  the  action  : — 

Held,  that  the  sheriff,  by  virtue 
of  Rule  1141  (6),  was  entitled  to  in- 
terplead : — 

Held,  also,  that  the  action,  as  re- 
gards the  claim  for  possession,  was 


properly  constituted ; and  the  infants 
were  bound  by  the  judgment  against 
the  executors. 

Keen  v.  Codd,  14  P.  R.  182,  dis- 
tinguished. Emerson  et  al.  v.  Hum- 
phries et  al.,  84. 

See  Appeal,  3,  4 — Costs,  etc.,  16, 
33. 

IRREGULARITY. 

See  Execution,  1 — Judgment,  8 
— Writ  of  Summons,  1, 


JUDGMENT. 

1.  Summary  Judgment  — Rule 
739 — • Writ  of  Summons  — Special 
Indorsement — Rule  — Action  for 

Indemnity  against  Mortgages — Cove- 
nant, Express  or  Implied — Equitable 
Obligation — Preliminary  Contract — 
Amendment.^  — The  plaintiffs  sued 
the  defendant  for  moneys  alleged  to 
have  been  paid  by  them  for  interest 
upon  certain  mortgages,  and  for  the 
principal  due  under  certain  other 
mortgages.  The  writ  of  summons 
was  specially  indorsed  and  contained 
a statement  that  the  defendant  was 
liable  to  pay  the  mortgages  by  virtue 
of  a certain  covenant  made  by  him 
with  one  T.  on  a certain  date  and 
assigned  by  T.  to  the  plaintiffs. 
Upon  a motion  by  the  plaintiffs  for 
summary  judgment  under  Rule  739, 
it  appeared  that  the  deed  alleged  to 
contain  the  covenant  made  by  the 
defendant  with  T.  did  not  in  fact 
contain  any  express  covenant  to  pay 
the  mortgages,  but  by  it  T.  conveyed 
the  lands  in  question  to  the  de- 
fendant “ subject  to  all  mortgages 
registered  against  the  lands,”  and 
the  deed  was  not  executed  by  the 
defendant.  The  plaintiffs,  however, 
sought  to  support  the  indorsement 
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by  reference  to  the  preliminary  con- 
tract between  the  defendant  and  T., 
which  contained  an  offer  to  assume 
and  to  covenant  to  pay  off  the  mort- 
gages 

Held^  that,  although  the  deed  ex- 
pressed an  equitable  obligation  by 
the  defendant  to  indemnify  T.,  there 
was  no  covenant  in  any  sense  ; and 
the  plaintiffs  could  not  invoke  the 
benefit  of  the  preliminary  contract, 
for  the  indorsement  must  be  com- 
plete in  itself,  containing  everything 
which  entitles  the  plaintiffs  to  re- 
cover ; and  the  Court  will  not  en- 
courage an  amendment  for  the  pur- 
pose of  upholding  a summary  judg- 
ment. 

Fruliauf  v.  Grosvenor^  8 Times 
L.  R.  7 44,  followed  : — 

Held,  also,  that  Rule  245,  speci- 
fying the  different  kinds  of  actions 
in  which  wuits  may  be  specially  in- 
dorsed, does  not  extend  to  the  case 
of  an  action  upon  an  implied  cove- 
nant. Davidson  et  al.  v.  Gurd,  3 1 . 

2.  Subsequent  Order  to  take  Ac- 
counts — Rules  551,  782.~\ — After 
judgment  had  been  pronounced  in 
an  action  therefor,  declaring  the 
estate  the  plaintiff'  took  under  a 
will  in  certain  lands  which  he  had 
mortgaged  to  the  defendants,  and 
refusing  to  restrain  the  sale  thereof 
under  the  mortgage,  the  sale  was 
proceeded  with  and  the  lands  sold. 
Subsequently,  on  the  plaintiff’s  ap- 
plication, a Judge’s  order  was  ob- 
tained directing  a reference  to  the 
clerk  in  Chambers  to  take  the  mort- 
gage accounts,  and  to  the  taxing 
officer  to  tax  the  defendants’  costs  ; 
and,  while  this  application  was  pend- 
ing, the  defendants  obtained  an  ex 
parte  order  to  pay  the  surplus  pro- 
ceeds of  the  sale  into  Court  ; — 

Held,  that  under  Rule  551  the 
order  to  take  the  accounts,  etc.,  was 
68— VOL.  XV.  O.P.R. 


properly  made.  Meyers  v.  Hamilton 
Provident  and  Loan  Society  et  al., 
39. 

3.  Amendment — Mortgage  Action 
— Omission  to  Include  part  of  the 
Mortgaged  Lands — Amending  Writ 
of  Summons  after  Judgment — Rules 

780.'] — U nder  the  liberal  powers 
of  amendment  now  given  by  Rules 
444  and  780,  the  writ  of  summons 
and  all  subsequent  proceedings  may 
be  amended  after  judgment. 

And  where  the  plaintiff  by  mis- 
take omitted  from  the  description  of 
lands  in  the  writ  of  summons  in  a 
mortgage  action,  a parcel  included 
in  the  mortgage,  an  order  was  made, 
after  judgment  and  final  order  of 
foreclosure,  vacating  the  final  order, 
directing  an  amendment  of  the  writ 
and  all  proceedings,  and  allowing  a 
new  day  for  redemption  by  a subse- 
quent incumbrancer  who  did  not 
consent  to  the  order;  and  in  default 
the  usual  order  to  foreclose.  Clarke 
V.  Cooyer  et  al.,  54. 

4.  Delay  in  Issuing — Application 
for  Leave  to  Issue — Discretion.] — In 
1880  a bill  was  filed  by  the  plaintiff 
for  an  account  in  respect  of  a mort- 
gage, which  had  been  assigned  to  the 
defendant  as  security  for  advances. 
A decree  was  pronounced  in  June, 
1880,  directing  that  the  plaintiff 
might  have  an  account  if  he  desired 
it,  and  that  the  defendant  should 
have  his  costs  to  the  hearing.  The 
decree  was  not  then  drawn  up  and 
issued,  and  in  December,  1892,  the 
plaintiff  applied  for  leave  to  issue  it. 

The  delay  was  not  explained,  ex- 
cept by  saying  that  the  plaintiff  had 
been  out  of  the  jurisdiction,  and  no 
details  were  given  of  when  he  went 
away  or  when  he  returned.  It  ap- 
peared that  the  plaintiff  had  no 
beneficial  interest  upon  the  footing 
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of  the  accounts,  as  shewn  by  the 
assignment  and  the  answer.  The 
defendant  swore  to  the  loss  of  one 
material  witness  through  death  ; — 

Held^  that  the  decree  meant  that 
the  plaintiff  should,  within  some  rea- 
sonable time,  exercise  the  option 
given  him  of  having  a reference  to 
take  the  accounts,  at  the  peril  of 
losing  it  if  changed  circumstances 
worked  any  prejudice  to  the  defen- 
dant ; and  that,  under  all  the  cir- 
cumstances, the  application  should, 
in  the  exercise  of  a sound  discretion, 
be  refused. 

Finkle  v.  Lutz^  14  P.  R.  446,  and 
Kelly  V.  Wadcj  ib.  66,  distinguished. 
Eaton  V.  Borland^  138. 

5.  Summary  Judgment — Writ  of 
Summons  — Special  Indorsement — 
Action  on  Covenant  in  Mortgage — 
Interest — Affidavit  — Rule  7S9l\ — 
In  an  action  to  recover  the  amount 
due  under  a mortgage,  the  plaintiff 
indorsed  upon  his  writ  of  summons 
particulars  of  his  claim,  shewing  the 
date  of  the  mortgage,  the  parties,  the 
amount  of  priucipal  and  interest 
claimed,  and  the  date  when  the 
interest  fell  due;  also  a statement 
that,  by  the  terms  of  the  mortgage, 
on  default  in  payment  of  interest 
the  principal  became  due,  and  that 
default  in  payment  of  interest  had 
been  made.  Interest  on  overdue 
interest  was  also  claimed,  but  no 
contract  therefor  was  alleged  : — 

Held,  that  the  indorsement  was 
not  a sufficient  special  indorsement 
to  support  a summary  judgment 
under  Rule  739,  in  that  it  omitted 
the  dates  from  which  interest  was 
claimed,  and  did  not  state  a contract 
to  pay  interest  upon  interest ; and 
that  the  affidavit  in  support  of  the 
motion  could  not  be  read  with  the 
indorsement  so  as  to  make  it  good. 


[VOL. 

Gold  Ores  Reduction  Co.  v.  ParVy 
[18921  2 Q.  B.  14,  followed.  Mun- 
ro  V.  Pike,  164. 

6.  Summary  Judgment  — Rule 
7 JfJf-Application  of-Special  Ground 
for  Relief — Writ  of  Summons-^ — 
Special  Indorsement  — Claim  for 
Costs.^ — In  order  to  obtain  the  very 
extraordinary  relief  provided  for  by 
Rule  744,  the  plaintiff  must  not 
only  make  out  as  strong  a case  as  he 
would  under  Rule  739,  but,  in  addi- 
tion, establish  some  special  ground 
for  relief. 

And  where  the  special  indorse- 
ment upon  the  writ  of  summons 
shewed  the  plaintiff’s  claim  to  be  for 
an  amount  paid  as  surety  for  the 
defendant,  and  also  a sum  for  costs 
paid  and  interest  on  costs  ; and  the 
plaintiff  on  his  application  shewed 
that  the  defendant  was  a married 
woman,  and  that,  owing  to  her  finan- 
cial affairs,  the  only  way  in  which  he 
could  recover  his  claim  was  by  re- 
course to  a certain  fund  coming  to 
the  defendant  under  a mortgage  held 
by  her ; and  the  defendant  set  up 
a partnership  between  the  plaintiff 
and  herself  and  claimed  that,  on 
the  accounts  being  taken,  the  balance 
would  be  in  her  favour  : — 

Held,  without  saying  that  any 
clear  legal  defence  to  the  action  had 
been  shewn,  enough  appeared  of  the 
dealings  and  transactions  between 
the  parties  to  make  it  not  unreason- 
able that  the  plaintiff  should  be  left 
to  his  ordinary  remedies  for  the  re- 
covery of  his  claim. 

Quaere,  as  to  the  effect  of  the 
items  in  the  special  indorsement  for 
costs  and  interest  on  costs  ; and  also 
as  to  the  application  of  Rule  744  to 
actions  between  creditor  and  debtor. 

Remarks  on  the  origin  and  appli- 
cation of  the  Rule.  Leslie  v.  Poulton, 
332. 
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7.  Effect  of — Creditor^  Action — 
Settlement.^ — Before  judgment  in  an 
action  by  a creditor,  on  behalf  of 
himself  and  all  other  creditors,  to  set 
aside  a fraudulent  conveyance,  the 
actual  plaintiff  may  settle  the  action 
on  any  terms  he  thinks  proper,  and 
no  other  creditor  can  complain  ; but 
where  judgment  has  been  obtained 
by  the  plaintiff,  it  enures  to  the 
benefit  of  all  creditors,  and  the  defen- 
dants cannot  get  rid  of  it  by  settling 
with  the  actual  plaintiff  alone.  If 
they  do  so,  any  other  creditor  will 
be  entitled  to  obtain  the  carriage  of 
the  judgment  and  to  enforce  it;  and 
if,  upon  appeal  from  the  judgment, 
the  actual  plaintiff  refuses  to  support 
it,  the  Court  will  give  the  other 
creditors  an  opportunity  of  doing  so 
before  reversing  it.  Canadian  Bank 
of  Commerce  v.  Tinning  et  al.^  401. 

8.  Partnership  — Unauthorized 
Appearance — Irregularity  — Execu- 
tion— Creditors'  Relief  Act — Sheriff.^ 
— After  service  of  the  writ  of  sum- 
mons upon  one  of  the  partners  in  an 
action  against  a,  partnership  in  the 
firm  name,  an  appearance  was  enter- 
ed by  a solicitor  in  the  names  of 
both  partners  individually,  but  up- 
on the  instructions  of  one  partner 
only  and  without  the  authority  of 
the  other.  Upon  motion  by  the  lat- 
ter to  set  aside  the  appearance  and 
subsequent  proceedings : — 

Held,  that  the  appearance  and  the 
plaintiffs’  judgment  founded  thereon 
were  irregular. 

After  the  judgment  had  been  set 
aside,  several  creditors  of  the  defen- 
dants obtained  judgments  against 
them  and  placed  writs  fi.  fa.  in  the 
sheriff’s  hands,  under  which  he  sold 
the  defendants’  goods.  Upon  a mo- 
tion by  the  plaintiffs,  made  in  their 
own  action  and  also  in  the  several 
actions  in  which  judgments  had  been 


obtained,  for  an  order  directing  the 
sheriff  to  pay  the  proceeds  of  the 
sale  into  Court,  instead  of  making 
the  usual  entries  under  the  Credi- 
tors’ Relief  Act,  in  order  to  preserve 
the  priority  of  the  plaintiffs’  judg- 
ment, in  case  it  should  be  restored 
upon  appeal ; — 

Held,  that  there  was  no  power, 
upon  the  plaintiffs’  application,  to 
interfere  with  the  sheriffs  proceed- 
ings upon  writs  of  f.  fa.  regularly 
in  his  hands.  Mason  et  al.  v.  Cooper 
and  Smith,  418. 

See  Costs,  etc.,  26 — Mortgage,. 
2 — Revivor — Partnership. 


JUDGMENT  DEBTOR. 

1 . Company — Examination  of  Offi- 
cer— Rule  927 — Scope  of  Inquiry 7\ 
— The  object  of  the  examination 
under  Rule  927  of  an  officer  of  a body 
corporate,  after  judgment  against  it, 
is  to  discover  assets  of  the  company 
or  to  follow  assets  wrongfully  dis- 
posed of,  and  within  this  limit  a 
judgment  creditor  is  entitled  to  full 
disclosure  of  the  company’s  concerns, 
and  as  a consequence  to  have  access 
to  its  books  pertinent  to  that  inquiry. 
The  person  examined  is  to  facilitate 
the  examination  by  procuring  all 
information  in  the  possession  of  the 
company  which  he  himself  has  not 
as  an  officer  of  the  company. 

There  is  no  right  to  examine  as  to 
dealings  with  stock  which  were  had 
after  it  was  fully  paid  up.  Charle- 
hois  V.  Great  North-West  R.  W.  Co., 
10. 

2.  Examination  of — Refusal  to  be 
Sworn.^ — Where  a judgment  debtor 
attends  for  examination,  but  refuses 
to  be  sworn,  he  will  be  ordered  to 
attend  and  take  the  oath  and  submit 
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to  be  examined  at  his  own  expense  ; 
if  he  makes  default,  process  of  con- 
tempt may  issue  on  further  proof. 
Uhrig  v.  Uhrig,  53. 

3.  Examination  of- — Questions  Re- 
lating to  Disposition  of  Goods  of  Deb- 
tor after  Sale — Advice  of  Counsel — 
Examiner’s  Ruling. — Where  the 
defendant  had,  before  judgment 
against  him,  executed  a bill  of  sale 
of  his  stock-in-trade,  which  had  been 
registered  ; — 

Held,  that  upon  his  examination 
as  a judgment  debtor,  he  was  com- 
pellable to  answer  questions  in  re- 
spect to  his  dealings  with  such  pro- 
perty after  the  date  of  the  bill  of 
sale  ; and  that  he  could  not  shelter 
himself  behind  the  advice  of  coun- 
sel : — 

Held,  also,  that  notwithstanding 
that  the  examiner  had  ruled  that 
the  judgment  debtor  was  not  ob- 
liged to  answer  certain  questions, 
and  that  the  ruling  had  not  been  ap- 
pealed against,  the  usual  order  might 
be  made  directing  the  defendant  to 
attend  again  for  examination.  Bank 
of  Hamilton  v.  Essery,  202. 

4.  Examination — Refusal  to  An- 
swer— Committal — Imprisonment — 
Discharge — Consent. ~\  — Where  a 
judgment  debtor  was  imprisoned 
under  an  order  directing  his  com- 
mittal for  three  months  for  a con- 
tumacious refusal  to  answer  ques- 
tions put  to  him  upon  his  examina- 
tion as  such  judgment  debtor  : — 

Held,  that  an  application  to  the 
indulgence  and  discretion  of  the 
Court  for  his  discharge  from  custody 
before  the  expiry  of  the  term  of  im- 
prisonment could  not  be  granted, 
even  upon  the  consent  of  the  judg- 
ment creditor  upon  whose  motion 
the  order  for  committal  had  been 
made.  Jones  v.  Macdonald,  345. 


5.  Re-examination  of- — Rule  926 
— Special  Grounds.^ — The  examina- 
tion of  a judgment  debtor  in  aid  of 
execution  under  Rule  926,  may  be 
made  of  the  most  searching  charac- 
ter— a cross-examination  of  the  se- 
verest kind  ; and  very  strong  special 
grounds  must  be  shewn  to  justify 
further  examination  of  a debtor  who 
has  fully  and  fairly  answered  on  two 
former  examinations. 

And  where  it  did  not  appear  that 
any  change  in  the  circumstances  of 
the  judgment  debtor  had  taken 
place  since  her  last  examination, 
and  the  affidavit  on  which  an  ap- 
plication for  a third  examination  was 
based  did  not  shew  the  grounds  for 
the  deponent’s  belief  that  she  had 
property  concealed,  and  did  not  ne- 
gative the  ability  to  obtain  informa- 
tion as  to  details,  the  application 
was  refused.  Re  Central  Bank  of 
Canada — Watson! s Case,  427. 

See  Costs,  etc.,  23  — Examina- 
tion, 12. 


JURISDICTION. 

See  Appeal,  3,  4 — Costs,  etc.,  5, 
6,  7,  8,  15,  17,  27 — Examination, 
11 — Infant,  2 — Jury  Notice,  2 — 
Writ  of  Summons,  2. 


JURY  NOTICE. 

1.  Equitable  Issues — 0.  J.  Act, 
R,  S.  0.  ch.  JfJf.,  sec.  77 — Rules  677, 
678.] — Where  equitable  issues  are 
raised  in  a common  law  action,  a 
jury  notice  is  irregular  under  the 
Ontario  Judicature  Act,  R.  S.  O. 
ch.  44,  sec.  77,  and  Rules  677  and 
678,  and  will  be  struck  out.  Bald- 
win et  al.  V.  McGuire,  305. 
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2.  Power  to  Strike  Out,  where 
Regularly  Served — R,  S.  0.  ch.  JfJf., 
sec.  80 — Master  in  Chambers — Dis- 
cretion of  Trial  Judge.~\ — A Judge 
in  Chambers  or  the  Master  in  Cham- 
bers has  jurisdiction  under  sec.  80 
of  the  Judicature  Act,  R.  S.  O.  ch. 
44,  to  strike  out  a jury  notice  where 
it  has  been  regularly  served ; but 
the  jurisdiction  should  not  be  exer- 
cised, because  the  exercise  of  it  will 
hamper  the  discretion  of  the  trial 
Judge.  Bristol  and  West  of  Eng- 
land Loan  Company  v.  Taylor,  310. 


JUSTICE  OF  THE  PEACE. 

Action  Against — R.  S.  0.  ch.  78, 
sec.  12 — Setting  Aside  Proceedings — 
Premature  Application.^ — In  an  ac- 
tion against  a justice  of  the  peace 
for  false  imprisonment  and  for  acting 
in  his  oflSce  maliciously  and  without 
reasonable  and  probable  cause,  an 
application  was  made  before  state- 
ment of  claim  to  set  aside  the  pro- 
ceedings under  sec.  12  of  R.  S.  O. 
ch.  73,  on  the  ground  that  the  con- 
viction of  the  plaintiff,  made  by  the 
defendant,  had  not  been  quashed. 
It  appeared,  however,  that  the  plain- 
tiff was  arrested  and  imprisoned  un- 
der a warrant  issued  by  the  defen- 
dant, which  in  fact  had  no  conviction 
to  support  it : — 

Held,  not  a case  within  sec.  12. 

Per  Robertson,  J.,  that  the  plain- 
tiff had  a complete  cause  of  action 
without  setting  aside  the  conviction. 

Per  Meredith,  J.,  that  the  appli- 
cation was  premature.  Webb  v. 
Spears  et  at,  232. 

See  Costs,  etc.,  20. 

LEAVE  TO  APPEAL. 

See  Winding-up  Act,  1,  2 — Writ 
OF  Summons,  6. 


LIBEL. 

See  Examination,  13. 


LUNATIC. 

Action  by— Next  Friend— Married 
Woman — Inspector  of  Prisons  and 
Public  Charities.^ — An  action  was 
brought  in  the  name  of  the  f)laintiff, 
a lunatic  not  so  found,  confined  in  a 
public  asylum,  by  his  wife  as  next 
friend,  to  set  aside  a conveyance  of 
land  made  by  him  as  improvident, 
etc. : — 

Held,  that  the  action,  being  for 
the  protection  of  the  lunatic’s  pro- 
perty, not  for  the  disposal  of  it,  was 
properly  brought  by  a next  friend  ; 
and,  although  a married  woman  can- 
not fill  such  an  office,  the  fact  that  in 
this  case  she  did  so  did  not  make  her 
proceedings  void ; and  the  defendants’ 
only  remedy  was  to  apply  to  remove 
her  and  to  stay  proceedings  until  a 
proper  next  friend  should  be  appoint- 
ed : — 

Held,  also,  that  the  objection  that 
the  action  should  have  been  brought 
by  the  inspector  of  prisons  and  pub- 
lic charities  could  not  prevail,  for  it 
was  discretionary  with  him  to  insti- 
tute proceedings  or  not.  Mastin  v._ 
Mastin  et  at,  177. 


MARRIED  WOMAN] 

See  Lunatic. 


MONEY  IN  COURT. 

See  Appeal,  5 — Solicitor’s  Lien. 
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MORTGAGE. 

1.  Mortgage  Action — Default  of 
Appearance — Noting  Pleadings  Clos- 
ed— Rule  898 f\ — By  analogy  to  Rule 
393,  where,  in  a mortgage  action  for 
foreclosure  or  sale,  some  of  the  de- 
fendants do  not  appear  to  the  writ 
of  summons,  and  others  do  appear, 
against  whom  judgment  cannot  then 
be  obtained,  the  officer  may  note 
the  pleadings  closed  as  against  the 
former,  and  the  action  may  be 
brought  on  for  judgment  against 
them  without  further  notice  to 
them.  Morse  v.  Lamb  et  al.,  9. 

2.  Action  on  Covenant — Accelera- 
tion Clause — Judgment — Execution 
— Payment  of  Interest  and  Costs — 
Rules  859,  860,  861— R.  S.  0.  ch. 
107,  schedule  B.,  sec.  16. '] — Where, 
by  virtue  of  an  acceleration  clause 
in  a mortgage  deed,  the  whole  of 
the  mortgage  money  has  become 
due  by  default  of  payment  of  in- 
terest, and  judgment  has  been  re- 
covered for  the  whole  by  the  mort- 
gagee against  the  mortgagor,  in  an 
action  solely  upon  the  covenant  for 
payment  contained  in  the  mortgage 
deed,  the  defendant  is  not  entitled, 
upon  payment  of  interest  and  costs, 
to  have  the  judgment  and  execution 
issued  thereon  set  aside. 

The  acceleration  is  not  in  the  na- 
ture of  a penalty,  but  is  to  be  re- 
garded as  the  contract  of  the  parties. 

Rules  359,  3G0,  and  361,  and  the 
long  form  of  the  acceleration  clause, 
R.  S.  O.  ch.  107,  schedule  B.,  sec. 
16,  considered.  Wilson  v.  Camp- 
bell, 254. 

3.  Foreclosure  after  Abortive  Sale- 
Time  for  Redemption.] — In  deciding 
as  to  whether  there  should  be  a long 
or  short  period  for  redemption,  or, 
in  default,  foreclosure,  after  an  abor- 


tive sale  of  the  mortgaged  premises, 
in  an  action  to  enforce  a mortgage, 
the  facts  and  circumstances  of  the 
case  should  be  taken  into  consider- 
ation. 

And  where  the  amount  of  money 
to  be  paid  was  about  $150,000,  and 
the  mortgaged  property  was  of  very- 
great  value,  though  at  the  time  there 
was  much  difficulty  in  converting  it 
into  ready  money,  the  period  of  three 
months  was  allowed. 

Campbell  v.  Holyland,  7 Ch.  D. 
166,  followed. 

Goodall  V.  Burrows,  7 Gr.  449, 
and  Girdlestone  v.  Gunn,  1 Oh. 
Chamb.  R.  212,  considered.  Scarlett 
V.  Birney  et  al.,  283. 

See  Interpleader — Parties,  6,  7. 


NEXT  FRIEND. 

See  Infant,  3 — Lunatic. 


NOTICE  OF  TAXATION. 

See  Execution,  1. 


PARTIES. 

1.  Municipal  Corporations — Re- 
lief Over — Municipal  Act,  55  Vic. 
ch.  4^,  sec.  581,  sub-sec.  5 — Defen- 
dant— Third  Party.] — A third  par- 
ty is  “ a party  to  the  action  ” within 
the  meaning  of  sec.  531,  sub-sec.  5, 
of  the  Municipal  Act,  55  Vic.  ch.  42  ; 
and  where  a defendant  municipal 
corporation,  under  that  enactment, 
seeks  to  have  another  corporation 
or  person  added  as  a party  for  the 
purpose  of  enforcing  a remedy  over, 
such  person  or  corporation  should 
be  made  a third  party  and  not  a 
defendant,  unless  the  plaintiff  seeks 
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some  relief  against  such  added  party; 
and  it  is  improper  to  add  such  party 
both  as  a defendant  and  a third 
party.  Erdman  v.  Town  of  Walker- 
ton  {No.  12. 

2.  Joining  Plaintiffs  without 
Authority — Motion  hy  Defendants  to 
Strike  Out — Parties  to  Motion — 
Costs — Solicitors.^ — By  a resolution 
of  the  council  of  a municipal  coi-po- 
ration  the  mayor  and  clerk  were 
instructed  to  grant  a certificate  un- 
der the  corporate  seal  to  the  solici- 
tors for  the  other  plaintiffs  authoriz- 
ing them  to  join  the  corporation  as 
plaintiffs  in  this  action  upon  receiv- 
ing a bond,  to  the  satisfaction  of  the 
mayor,  indemnifying  the  coi  poration 
against  all  costs.  A bond  was  ac- 
cordingly handed  to  the  mayor,  who 
retained  it,  but  the  action  was 
brought  by  the  solicitors,  and  the 
corporation  joined  thei*ein  as  plain- 
tiffs, without  the  granting  of  any 
certihcate  under  the  coi  porate  seal. 
After  the  action  had  been  begun  the 
mayor  informed  the  defendants’  soli- 
citors that  no  certificate  had  been 
issued,  and  stated  that  he  would  not 
sign  one  until  he  had  been  properly 
advised  by  counsel  ; — 

Held^  that  the  action  was  brought 
in  the  name  of  the  corporation  with- 
out authority  ; and  that  the  defen- 
dants had  the  riglit  to  move  to  have 
such  name  struck  out. 

Semble,  the  corporation  should 
have  been  parties  to  the  motion. 

Held,  also,  that  as  the  solicitors 
for  the  plaintiffs  other  than  the  cor- 
poration were  not  guilty  of  any  in- 
tentional wrong-doing  in  joining  the 
corporation  as  plaintiffs,  they  should 
not  be  made  liable  for  the  defen- 
dants’ costs.  Town  of  Barrie  et  al. 
V.  Weaymouth  et  al.,  95. 


3 . Mortgage  A ction — Personal  Re- 
presentative of  Deceased  Mortgagor — 
Devolution  of  Estates  Act — 5 A Vic. 
ch.  18,  sec.  i.] — A mortgage  action 
against  the  surviving  husband  and 
infant  children  of  the  mortgagor, 
who  died  intestate  in  February, 
1892,  was  begun  before  the  lapse  of 
a year  from  the  death  : — 

Held,  that  the  plaintiff  was  en- 
titled, after  the  la|)se  of  a year,  to 
judgment  for  the  enforcement  of  her 
moi-tgage,  without  having  a per- 
sonal representative  of  the  mort- 
gagor before  the  Court,  no  admini- 
strator having  been  appointed,  and 
no  caution  registered  under  54  Vic. 
ch.  18,  sec.  1,  amending  the  Devolu- 
tion of  Estates  Act.  Ramus  v. 
Dow  et  al.,  219. 

4.  Nominal  Corporation — Corpo- 
rators — Partners — Contract  — Joint 
Liahdity — Application  to  add  Co- 
partners — Rule  82 A — Representa- 
tives of  Partners — Discretion.~\ — In 
the  case  of  a nominal  corporation 
which  has  no  legal  status  as  such, 
the  ostensible  corpoi-ators  are  part- 
ners ; and  their  liability  as  partners 
on  the  contracts  of  the  company  is  a 
joint,  and  not  a joint  and  several, 
liability. 

Where  some  but  not  all  of  the  co- 
contractors are  sued  in  an  action, 
they  are  entitled  of  right  to  have  all 
the  others  within  the  jurisdiction 
added  as  defendants ; and,  the  plea 
of  abatement  having  been  abolished, 
the  method  of  exception  is  by 
prompt  application  to  the  Court 
under  Rule  324. 

As  to  the  representatives  of  de- 
ceased or  insolvent  partners,  there  is 
a discretion  to  add  or  not.  Gilder 
sleeve  v.  Balfour  et  al.,  293. 

5.  Replevin  — A dd.ing  Defendant 
— Third  Party — Rules  824,  828, 
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SSO.] — J.  stored  certain  goods  with 
the  defendant,  and  the  plaintiff 
brought  this  action  for  possession  of 
the  goods  and  damages  for  their  de- 
tention, and  replevied  them  — 

Heldj  not  a case  in  which  J.  should 
be  added  as  a defendant,  under  Rule 
324,  and  not  a case  for  the  applica- 
tion of  Rule  32b  ; but  rather  a case 
in  which  a notice  should  be  served 
on  him  under  Rule  330,  in  order  to 
have  him  bound  by  the  judgment  to 
be  given.  Peterson  v.  Fredericks, 
361. 

6 . Misj oinder — Demurrer — Mort- 
gage Action — Heirs-at  law  of  De- 
ceased Mortgagor?^ — Since  the  Judi- 
cature Act  the  proceeding  by  demur- 
rer for  misjoinder  of  parties  is  no 
longer  available. 

Werderman  v.  Sociite  Generate 
D^ Electricite,  19  Ch.  D.  246,  fol- 
lowed. 

In  an  action  upon  a mortgage  for 
foreclosure,  immediate  payment,  and 
immediate  possession,  the  plaintiff 
joined  as  defendants  the  heirs-at-law 
of  the  deceased  mortgagor  (who  died 
after  the  Devolution  of  Estates  Act) 
with  the  administrator  of  the  real 
and  personal  estate.  One  of  the 
heirs-at-law  demurred  to  the  state- 
ment of  claim,  on  the  grounds  that 
the  administrator  represented  the 
estate  in  all  regards,  that  the  heirs- 
at-law  were  not  bound  by  any  coven- 
ants of  the  deceased,  and  that  no 
relief  was  claimed  or  could  be  grant- 
ed against  them : — 

Held,  that  the  demurrer  was  in 
effect  one  for  misjoinder  of  parties, 
and  that  the  proper  remedy  was  a 
motion  under  Rule  324  (a)  to  strike 
out  the  name  of  the  demurring  de- 
fendant. Carter  v.  Clarkson  et  al., 
379. 


7.  Mortgage'-— Foreclosure — Wife 
of  Mortgagor — Right  to  Redeem — 
Inchoate  Right  of  Dower J\ — The  wife 
of  a mortgagor,  who  has  joined  in 
the  mortgage  for  the  purpose  of  bar- 
ring her  dower,  to  the  extent  of  the 
mortgage  only,  has  the  right  to  re- 
deem during  her  husband’s  lifetime, 
and  is  a necessary  party  to  an  action 
of  foreclosure  in  the  first  instance. 

And  where  she  was  not  so  made 
a party,  and  judgment  of  foreclosure 
was  recovered  in  her  absence,  she 
was  after  judgment  and  report  added 
as  a defendant  upon  her  own  peti- 
tion, and  permitted  to  redeem  or  pay 
off  and  obtain  an  assignment  of  the 
mortgage.  Blong  v.  Fitzgerald  et 
al,  467. 

See  Appeal,  2 — Attachment  of 
Debts,  1 — Costs,  etc.,  3 — Inter- 
pleader— Revivor — Solicitor  and 
Client,  3 — Third  Partv, 


PARTNERSHIP. 

Rule  876 — Judgment  against  Fir  m 
— Execution  Against  Alleged  Mem- 
ber of  Firm— Issue — Amendment^ — 
The  latter  part  of  Rule  876,  provid- 
ing for  an  application  for  leave  to 
issue,  upon  a judgment  against  a 
firm,  execution  against  some  person 
as  a member  of  the  firm  other  than 
those  mentioned  in  sub-sections  (6) 
and  (c)  of  the  Rule,  applies  only 
where  there  is  in  truth  a partnership 
which  is  bound  by  the  judgment  ob- 
tained against  the  firm  in  conse- 
quence of  the  service  of  the  writ  of 
summons  upon  one  of  its  members 
or  its  manager. 

Where  there  is  in  fact  no  partner- 
ship, no  one  can  be  bound  by  a judg- 
ment against  an  abstraction  called 
“ a firm,”  except  the  person  who  has 
been  served  under  the  provisions  of 
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Kule  266,  and  who  has  appeared  or 
pleaded  in  the  action. 

And  where  the  wife  of  the  mana- 
ger of  the  business  of  a so-called 
firm,  who  was  shewn  bj  the  subse- 
quent proceedings  to  have  been 
merely  a trustee  for  him  of  the  pro- 
fits, was  personally  served  as  a de- 
fendant with  process  in  an  action 
against  the  firm  upon  a bill  of  ex- 
change, and  defended  : — 

HeLd^  that,  as  there  was  in  fact  no 
partnership,  an  issue  directed  to  de- 
termine whether  the  husband  was 
liable  to  have  execution  issued 
against  him  as  a member  of  the 
firm,  upon  a judgment  recovered  in 
the  action  against  the  fii  m,  must  be 
found  in  favour  of  the  husband  ; and 
no  amendment  could  be  made  which 
would  enable  the  Court  to  determine 
otherwise;  Hagarty,  C.  J.  O.,  dis- 
senting. 

Per  Hagarty,  0.  J.  O. — The  hus- 
band was  in  fact  the  firm  itself;  his 
liability  for  the  debts  of  the  firm 
was  established ; and  it  was  not 
clearly  wrong  to  find  that  he  was 
a member  of  the  firm.  But,  at  any 
rate,  it  was  a case  in  which  the 
power  to  make  all  necessary  amend- 
ments could  and  should  be  exercised. 

Judgment  of  the  Common  Pleas 
Divisional  Court  reversed.  Standard 
Bank  of  Canada  v.  Frind,  438. 

See  Judgment,  8. 


PLEADING. 

1.  Striking  Out — Summary  Ap- 
plication — Demurrer  — Seduction— 
DefenceA^ — A pleading  will  not  be 
summarily  struck  out  merely  on  the 
ground  that  it  is  demurrable. 

Glass  V.  Grant,  12  P.  R.  481,  fol- 
lowed. 


Where  the  statement  of  defence 
in  an  action  of  seduction  alleged  that 
the  cause  of  action  was  in  another 
than  the  plaintiff,  but  did  not  allege 
that  that  other  sought  to  proceed  by 
action  : — 

Held^  that  as  there  was  no  autho- 
rity expressly  holding  this  defence 
to  be  bad,  it  should  not  be  struck 
out ; but  leave  was  given  to  reply 
and  demur.  Daley  v.  Byrne^  4. 

2.  Delivery  of  Statement  of  Claim 
— Abridgement  of  Time — Default — 
Dismissal — Rules  S69,  6Jf6f\ — 

Under  Rule  485  the  Court  or  a 
Judge  may,  in  a proper  case,  order  a 
jdaintifif  to  deliver  his  statement  of 
claim  within  a limited  time  shorter 
than  that  allowed  by  Rule  369  ; but 
an  order  dismissing  the  action  for 
failure  to  deliver  the  statement 
within  the  time  so  limited  is  not, 
having  regard  to  Rule  646,  to  be 
made  until  after  default. 

And  an  order  directing  that  the 
action  should  be  dismissed  for  want 
of  prosecution  if  the  statement  of 
claim  was  not  delivered  within  eight 
days,  was  amended  so  as  to  make  it 
direct  only  that  the  plaintiff  should 
deliver  the  statement  within  eight 
days.  Armstrong  v.  The  Toronto 
and  Richmond  Hill  Street  Railway 
Co.  et  at,  449. 

PRIVILEGE. 

See  Examination,  8, 11 — Produc- 
tion OP  Documents,  1. 

PRODUCTION  OF  DOCUMENTS. 

1 . Discovery — Production  of  Doc- 
uments— Report  as  to  Accident — 
Names  of  Witnesses — Privilege.^  — 
In  an  action  for  damages  for  per- 
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sonal  injuries  received  by  the  plain- 
tiff in  a tramway  car  accident,  as  to 
which  the  conductor  of  the  car  had 
made  a report  to  the  defendants : — 

Held,,  that  the  portion  of  the  re- 
port containing  the  names  of  the 
eyewitnesses  of  the  accident  was 
privileged  from  production.  Arm- 
strong V.  Toronto  Railway  Co.,  208. 

2.  Discovery — Production  of  Doc- 
uments — Life  Insurance  Applica- 
tions— Untrue  Statements — Materi- 
ality— 55  Vic.  ch.  39,  sec.  S3  ( 0.).^^ — 
It  is  provided  by  sub-sec.  2 of  sec. 
33  of  the  Insurance  Corporations 
Act,  55  Vic.  ch.  39  (O.),  that  no  un- 
true statement  in  an  application  for 
insurance  shall  vitiate  the  contract 
unless  material  thereto  ; and  by  sub- 
sec. 3,  that  the  question  of  materi- 
ality is  for  the  jury,  or  if  there  is  no 
jury,  for  the  Court. 

Where,  therefore,  a benevolent 
and  provident  institution  refused  to 
recognize  a certificate  of  member- 
ship issued  to  the  plaintiff,  under 
which  he  was  entitled  to  certain  in- 
surance benefits,  on  the  ground  that 
he  had  untruly  stated  in  the  applica- 
tion that  he  was  not,  and  never  had 
been,  subject  to  asthma,  in  an  ac- 
tion to  have  it  declared  that  the  con- 
tract was  a subsisting  contract,  pro- 
duction by  the  defendants  was  or- 
dered of  all  applications  and  medical 
examinations  in  which  the  answer 
as  to  asthma  had  been  in  the  affir- 
mative, and  upon  which  certificates 
had  issued.  Ferguson  et  al.  v.  The 
Provincial  Provident  Institution, 
366. 

See  Examination,  2. 


PROMISSORY  NOTE. 

See  Attachment  of  Debts,  1. 


RECEIVER. 

Injunction — Equitable  Execution 
— Promissory  Note — Attachment  of 
Debts. ^ — After  the  discharge  of  the 
attaching  order  in  this  case,  {ante 
Attachment  of  Debts,  1,)  the 
plaintiff,  two  days  before  the  matu- 
rity of  the  promissory  note  in  ques- 
tion, obtained  a new  order  attaching 
the  same  debt,  making  the  holder  of 
the  note  and  tlie  maker's  garnishees. 

Upon  a motion  for  payment  over 
by  the  garnishees  or  for  alternative 
relief,  an  order  was  made  ap[)oinbing 
the  plaintiff  receiver  of  all  moneys 
due  or  accruing  due  ujron  the  note, 
to  apply  on  the  judgment,  and  re- 
straining the  garnishees  ft  om  paying 
over  the  moneys  otherwise,  and  from 
parting  with  the  note.  Hyam  v. 
Freeman,  35  Sol.  J.  87,  followed. 
Exley  V.  Dey  (No.  2),  405. 

See  Attachment  of  Debts,  1 . 


REDEMPTION. 

See  Mortgage,  3 — Parties,  7. 


REFERENCE. 

R.  S.  0.  ch.  JfJf.,  sec.  101 — Report 
— Conjirmation — Rules  SjS,  849 — 
Trustee  — Will  — Remuneridionl\ — 
The  statute  and  Rules  applicable  to 
references  should  not  and  need  not 
be  so  read  as  to  produce  the  result 
of  two  distrnct  lines  of  pr-actice  in 
reference  to  reports  of  Masters  and 
Referees. 

The  well-settleid  procedure  in  the 
case  of  the  ordinary  report  is  ex- 
tended to  the  statutory  reports  of 
Referees  under  section  101  of  the 
Ontario  Judicature  Act,  R.  S.  O. 
ch.  44. 
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And  a motion  to  vary  a report 
upon  a reference  under  that  section, 
although  made  at  the  same  time  as 
a motion  for  judgment  on  the  report, 
cannot  be  entertained  unless  made 
within  the  time  limited  by  Rules 
848  and  849. 

Raymond  v.  Little^  13  P.  R.  364, 
not  followed. 

Semble^  that  the  limitation  of  a 
will  as  to  the  amount  to  be  paid  for 
the  services  of  the  original  trustees 
under  it  does  not  a[>ply  to  a trustee 
afterwards  appointed  by  the  Court, 
at  the  instance  of  the  cestui  que 
trust. 

Williams  v.  Roy,  9 O.  R.  534, 
distinguished.  Freeborn  et  al.  v. 
Vandusen,  264. 


REPORT. 

See  Appeal,  1 — Reference. 


REVIVOR. 

Decease  of  Plaintif  after  Verdict 
and  before  Judgment — Assignment 
of  Verdict — Revivor  in  Name  of 
Assignee  — Action  of  Tort — Appeal.  ] 
— In  an  action  for  malicious  prose- 
cution the  jury  found  a general  ver- 
dict for  the  plaintiff  with  damages. 
The  defendant  moved  to  set  aside  the 
verdict,  etc.,  and  his  motion  being 
dismissed,  gave  security  for  the  pur- 
pose of  an  appeal,  after  which  the 
plaintiff  assigned  “ the  verdict  or 
judgment”  to  his  daughter,  and  died 
about  three  months  later.  No  judg- 
ment had  been  entered, nor  was  there 
any  order  or  direction  of  the  J udge 
for  the  entry  of  judgment.  By  an 
ex  parte  order,  made  on  the  applica- 
tion of  the  next  friend  of  the  plain- 
tift’s  daughter,  after  his  death,  the 


assignment  to  her  was  recited,  and 
it  was  ordered  that  the  action  should 
stand  revived  in  her  name  ; — 

Held,  that  the  action  could  not  be 
revived  or  continued  by  or  against 
the  daughter,  she  not  being  the  as- 
signee of  a judgment,  and  the  cause 
of  action  not  being  one  capable  of 
being  assigned  to  her  so  as  to  sue  for 
it  in  her  own  name ; and  the  defen- 
dant’s appeal  could  not  be  heard  in 
the  absence  of  the  legal  personal 
representative  of  the  plaintiff. 

Semble,  the  assignee  of  a judgment 
debt  may  obtain  an  order  to  enter  a 
suggestion  reviving  the  action  for 
the  purpose  of  issuing  execution  in 
his  own  name. 

Philips  V.  Fox,  8 P.  R.  51,  refer- 
red to 

Where  a verdict  only  is  taken  at 
the  trial,  and  the  Judge  does  not 
pronounce  judgment  or  direct  find- 
ings of  fact  to  be  entered,  a motion 
for  judgment  is  necessary. 

Wellbanks  v.  Conger,  12  P.  R.  354, 
referred  to.  Blair  v.  Asselstine,  211. 


SECURITY. 

See  Trusts  and  Trustees. 

SERVICE. 

Service  of  Warrant — Dispeyising 
with — Rules  3,  — Upon  an  ap- 

plication in  Chambers  for  an  order 
dispensing  with  service  of  a warrant 
and  all  subsequent  proceedings  in 
the  Master’s  office  upon  certain 
absent  defendants,  other  defendants 
in  the  same  interest  being  repre- 
sented : — 

Held,  by  Meredith,  J.,  that  Rule 
467  did  not  apply  to  the  case,  and, 
as  the  matter  was  one  in  the  Mas- 
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ter’s  discretion,  the  order  should  not 
be  made. 

Leave  being  given  to  renew  the 
application : — 

Held,  by  Boyd,  C.,  that,  in  accord- 
ance with  Buie  3,  the  practice  should 
be  regulated  by  analogy  to  Buie 
467,  and  the  order  should  be  made. 
Smith  V.  Houston  et  al.,  18. 

See  Costs,  etc.,  1 — Writ  of  Sum- 
mons, 3,  4, 


SET-OFF. 

See  Costs,  etc.,  11,  14,  21. 


SHERIFF. 

See  Judgment,  8. 


SLANDER. 

See  Costs,  etc.,  19,  24. 


SOLICITOR  AND  CLIENT. 

1.  Settlement  of  Action  hy  Parties 
— No  Fruits  of  Litigation — Notice 
hy  Solicitor  to  Parties — Costs — Col- 
lusiond[ — It  is  competent  for  a client 
to  settle  his  action  behind  the  back 
of  his  solicitor,  notwithstanding  that 
the  solicitor  has  given  notice  to  the 
client  and  to  the  opposite  party  not 
to  settle  except  with  the  solicitor’s 
consent. 

The  equitable  interference  of  the 
Court  cannot  be  invoked  on  behalf 
of  a solicitor  in  an  action  settled  in 
such  a manner,  unless  there  are  fruits 
arising  from  such  settlement  upon 
which  the  solicitor’s  lien  can  attach  ; 
for  there  is  no  lien  on  the  action. 


Upon  such  a settlement,  unless 
where  collusion  between  the  parties 
to  defraud  the  plaintifl’s  solicitor  of 
his  costs  is  clearly  shewn,  a de- 
fendant will  not  be  ordered  to  pay 
the  costs  of  the  plaintiff’s  solicitor. 
Bellamy  v.  Connolly,  87. 

2.  Delivery  of  Bill  of  Costs — Tax- 
ation— Supplemental  Bill  — Inad- 
vertence — Special  Circumstances  — 
Timed\ — A solicitor  in  delivering  a 
bill  of  costs  omitted  to  make  any 
charges  for  “ days  employed  in  go- 
ing to  and  returning  from  Ottawa  ” 
upon  business  for  his  clients.  He 
stated  that  the  omission  was  through 
inadvertence,  and  after  taxation  of 
his  bill,  but  before  the  certificate  was 
signed,  applied  for  leave  to  deliver 
a supplemental  bill,  alleging  that  he 
would  not  have  sought  now  to  make 
these  charges  if  the  taxing  officer  had 
allowed  him  certain  sums  charged  in 
the  original  bill  for  travelling  ex- 
penses, but  which  was  disallowed,  on 
the  ground  that  he  was  travelling  on 
a pass  ; — 

Held,  that  there  was  no  clear  evi- 
dence that  the  omission  arose  from 
mere  accident  or  mistake,  and  that 
the  Court  below  could  not  be  said 
to  be  wrong  in  holding  that  no 
special  circumstances  were  disclosed 
for  making  the  amendment. 

Per  OsLER,  J.  A. — As  a general 
rule,  it  is  too  late  to  make  such  an 
application  after  the  result  of  the 
taxation  is  known. 

Judgment  of  the  Queen’s  Bench 
Divisional  Court,  14  P.  B.  571, 
affirmed.  Re  O* Donohoe,  a Solicitor, 
93. 

3.  Taxation  of  Costs — Prm&ipe 
Order — Application  of  Third  Party 
— Account  between  Solicitor  and 
Client — Rule  1229 J\ — All  ex  parte 
orders  are  periculo  petentis. 
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And  where  the  defendants  in  an 
action  had  agreed  with  the  plaintiff' 
to  pay  the  costs  of  his  solicitors,  and, 
being  furnished  with  a bill  of  such 
costs,  obtained  on  })rgecipe  an  order 
for  the  taxation  thereof,  which  order 
was  drawn  up  as  an  order  to  tax 
upon  an  application  by  the  client, 
and  directed  that  the  taxing  officer 
should  take  account  of  all  sums  of 
money  received  by  the  solicitors  for 
or  on  account  of  the  applicants,  such 
order  was  vacated  with  costs. 

The  defendants  were  to  be  re- 
garded as  third  persons  liable  to  pay, 
and  were  entitled  to  an  order  for 
taxation  ; but  they  should  have  dis- 
closed all  the  facts  and  applied  for  a 
special  order ; and  the  plaintiff 
should  have  been  made  a party  to 
the  proceeding  under  Rule  1229, 
for  the  purpose  of  taking  an  account 
between  him  and  the  solicitors.  Re 
McCarthy^  Pepler,  and  McCarthy, 
Solicitors,  261. 

See  Solicitor’s  Lien — Winding- 
up  Act,  3. 


SOLICITOR’S  LIEN. 

Change  of  Solicitors — Fund  hi 
Court — Priorities^  — In  an  action 
for  an  account  against  a trustee,  the 
plaintiffs  changed  their  solicitor  dur- 
ing the  course  of  the  action.  Before 
the  change  the  first  solicitor  obtained 
a judgment  of  reference,  and,  on  the 
defendant’s  consent,  an  order  for 
payment  into  Court  by  the  defendant 
of  $250,  which  he  paid  in,  after  the 
change,  subject  to  further  order  and 
to  a claim  for  commission.  Nothing 
was  done  by  the  second  solicitor  to 
procure  the  payment  in.  The  second 
solicitor  then  conducted  the  refer 
ence  and  brought  the  action  to  an 
end,  with  the  result  that  the  $250 


was  freed  from  all  claims  for  com- 
mission and  left  absolutely  as  money 
recovered  for  the  plaintiffs  : — 

Held,  per  Boyd,  C.,  in  Chambers, 
that  the  fund  in  Court  had  been 
directly  ‘‘  created  ” by  the  exertions 
of  the  first  solicitor,  and  that  he  had 
a first  charge  upon  it  for  his  costs. 

Upon  appeal  to  a Divisional 
Court  : — 

Held,  per  Ferguson  and  Mere- 
dith, JJ.,  that  the  general  rule  is 
that  the  solicitor  who  conducts  the 
action  to  a successful  termination  is 
entitled  to  be  paid  first. 

But  per  Ferguson,  J.,  that  the 
$250  should  be  considered  as  paid 
in  immediately  upon  the  order  being 
made ; and  the  general  rule  does  not 
apply  to  a case  like  this,  where  the 
first  solicitor  has  virtually  preserved 
and  recovered  a fund  by  his  exer- 
tions, and  has  not  abandoned  his 
right  to  a lien,  or  been  paid. 

Per  Meredith,  J.,  that  the  fund 
was  not  “ created  ” by  the  first  soli- 
citor ; and  there  was  nothing  in  the 
circumstances  to  take  this  case  out 
of  the  general  rule. 

Cormack  v.  Beisly,  3 DeG.  & J. 
157,  and  Re  Knight,  [1892]  2 Gh. 
368,  discussed.  Ford  et  al.  v.  Mason, 
392. 


SPECIAL  CIRCUMSTANCES. 

See  Solicitor  and  Client,  2. 


SPECIAL  EXAMINATION. 

See  Examination,  5 — J udgment 
Debtor,  3. 

SPECIAL  INDORSEMENT 

See  Judgment,  1,  5,  6. 


520 


DIGEST  OF  CASES. 


STATUTES. 


R,S,0.ch.AA 379 

See  Parties,  6. 

R.  S.  O.  ch.  44,  sec.  77  305 

See  Jury  Notice,  1. 

R.  S.  O.  ch.  44,  sec.  80 310 

See  Jury  Notice,  2. 

R.  S.  O.  ch.  M,  sec.  88  349 

See  Costs,  etc.,  26. 

R.  S.  O.  ch.  44,  «f>c.  101 264 

See  Reference. 

R.  S.  0.  ch.  44,  .see.  110 248 

See  Appeal,  4. 

R.  S.  O.  ch.  47,  sec.  42  241 

See  Appeal,  2. 

R,  S.  0.  ch.  51,  sec.  69,  sub-sec.  4 . . 99 
See  Costs,  etc.,  8. 

R.  S.  O.  ch.  53,  Schedules 192 

See  Arbitration  and  Award. 

R.  S.  O.  ch.  53,  sec.  25  355 

See  Costs,  etc.,  27. 

R.  S.  O.  ch.  61,  sec.  5 407 

See  Examination,  11. 

R.S.O.ch.Q5 418 

See  Judgment,  8. 

R.  S.  0.  ch.  73,  «ec.  12 232 

See  Justice  of  the  Peace. 

S'.  O.  c^.  108 219 

See  Parties,  3. 

R.  S.  0.  ch.  110,  sec.  36  272 

See  Executors  and  Administrators. 

R.  S.  O.  ch.  107,  Schedule  B.,  sec.  16.  254 
See  Mortgage,  2. 

R.  S.  O.  ch.  136,  sec.  12 156 

See  Infant,  1. 

iR.  O.  cA.  183  185 

See  Costs,  etc.,  17. 

R.  S.C.ch.  129  182 

See  Winding-up  Act,  1. 

R.  S.  a ch.  129,  sec.  74 347 

See  Winding-up  Act,  2. 
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51  Vic.  ch.  2,  sec.  4 (0.) 355 

See  Costs,  etc.,  27. 

52  Vic.  ch.  14,  sec.  1,  sub-sec.  3 

(0.) 199,  290 

See  Costs,  etc.,  19,  24. 

52  Vic.  (D.)  ch.  41,  .sec.  1 (c) 276^ 

See  Examination,  8. 

53  F*c.  cA.  23  (0.) 222 

See  Costs,  etc.,  20. 

54  Vic.  ch.  18,  sec.  1(0.) 219 

See  Parties,  3. 


55  Vic.  ch.  39,  sec.  33,  sub-sec.  2,  (O.  ) 366^ 
See  Production  of  Documents,  2. 

55  Vic.  ch.  42,  sec.  531,  sub-sec.  5 (0.).  12 

See  Parties,  1. 

56  Vic.  ch.  31,  sec.s.  2,  5,  (£>.).. 258,  407 

See  Examination,  7,  11. 


STAYING  PROCEEDINGS. 

1.  Vexatious  Action — Abuse  of 
Process  of  Court.'] — Held,  reversing 
the  order  of  the  (Queen’s  Bench  Di- 
visional Court,  14  P,  R.  523,  and 
restoring  that  of  MacMahon,  J., 
ih.,  that  this  was  not  a case  in  which 
the  exceptional  power  of  the  Court 
to  refuse  to  allow  its  process  to 
be  abused  by  a frivolous  action, 
could  be  properly  exercised.  Ron 
V.  Edwards  et  al.,  150. 

2.  Motion — Court  or  Chambers.^ 
— A motion  by  the  defendants,  after 
judgment  in  an  action,  to  stay  pro- 
ceedings therein,  after  .satisfaction  of 
the  plaintiff's  claims,  should  be  made 
in  Chambers,  not  in  Court. 

Where  such  a motion  was  made 
in  Court,  it  was  enlarged  into  Cham- 
bers, and  costs  were  ordered  against 
the  applicants.  Lee  v.  Mimico  Real 
Estate  Co.,  288. 

See  Contempt  of  Court,  3 — 
Costs,  etc.,  19 — Execution,  2. 
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See  Examination,  8. 


SUMMARY  APPLICATION. 

See  Infant,  2 — Pleading,  1. 


SUMMARY  JUDGMENT. 

See  Judgment,  1,  5,  6. 


TAXATION. 

See  Appeal,  1 — Costs,  etc.,  1,  2, 
7,  21,  22,  50,  31 — Solicitor  and 
Client,  2,  3. 


THIRD  PARTY. 

Directions  os  to  Pleading  and  Trial 
— Costs — Rides  328-332.\ — Wheie  a 
third  party  whs  called  upon  by  the 
defendants  for  indemnity  and  ap- 
peared ; at  d,  tipon  a motion  by  the 
defendants  under  Kule  332,  an  order 
was  made,  against  the  ))laintifF’s 
objection,  direccing  tliat  the  third 
party  might  deliver  a defence  to  the 
plaintiff’s  claim  against  the  defen- 
dants, and  a defence  to  the  defen- 
dants’ claim  for  indemnit}'^  ; that  the 
question  of  indemnity  between  the 
defendants  should  be  tried  after  the 
trial  of  the  plaintiff’s  action,  as  the 
trial  Judge  might  direct  : and  that 
all  costs  should  be  reserved  : — 

Held,  that  the  order  was  within 
the  powers  conferred  by  Rules  328- 
332,  and  was  a ]>roper  order  to  make 
under  the  circumstances  of  the  case. 
Christie  v.  City  of  Toronto,  415. 

See  Parties,  1,  5 — Solicitor  and 
Client,  3. 


TIME. 

See  Arbitration  and  Award — 
Judgment,  4. 

TITLE  TO  LAND. 

See  Costs,  8. 


TRUSTS  AND  TRUSTEES. 

Trustee  under  Will — Appointment 
hy  Court  of  new  Trustee — Security 
— A new  trustee  appointed  by  the 
Court  in  the  place  of  one  appointed 
by  will  is  not  required  to  give  secu- 
rity for  the  due  performance  of  the 
trusts. 

O'Hara  v.  Cuthbert,  1 Ch.  Chamb. 
R.  304,  followed.  Re  Helps  Estate, 

7. 

See  Infant,  1,  2 — Reference. 


VACATION. 

See  Examination,  2,  5. 


VENUE. 

1.  Change  of — County  Court  Ac- 
tion— Intituling  of  Papers.^ — Where 
a motion  is  made  to  a Judge  of  the 
High  Court  or  the  Master  in  Cham- 
bers under  Rule  1260  to  change  the 
venue  in  a County  Court  action,  the 
papers  should  not  be  intituled  in  the 
High  Court  of  Justice,  but  in  the 
County  Court.  Ferguson  v.  Gold- 
ing, 43. 

2.  Change  of — Preponderance  of 
Convenience — Cause  of  Action — Per 
sonal  Convenience  of  W itnessesJ\— - 
Upon  a motion  to  change  the  venue 
it  is  necessaiy  to  shew  an  overwhelm 
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ing  preponderance  of  convenience  in 
favour  of  the  change. 

Peer  y.  North-  West  Transportation 
Go.,  14  P.  R.  381,  followed. 

Where  the  defendant  moved  to 
change  the  place  of  trial  from  Ber- 
lin to  Belleville,  shewing  that  the 
saving  of  expense  to  him,  if  the  case 
were  tried  at  Belleville,  would  be 
about  $40,  and  that  there  were  two 
or  three  more  witnesses  at  Belle- 
ville than  at  Berlin,  and  the  cause 
of  action  arose  at  Belleville,  the  mo- 
tion was  refused  : — 

Held,  that  the  question  whether 
it  would  be  personally  more  incon- 
venient for  the  plaintiffs’  witnesses 
to  go  to  Belleville  than  for  the  de- 
fendant’s witnesses  to  go  to  Berlin, 
was  not  one  that  could  be  consider- 
ed. Berlin  Piano  Co.  v.  Truaisch,^^. 

3.  Application  to  Change — Refu- 
sal to  Interfere — Apportionment  of 
Costs  hy  Trial  Judge.^ — Having 
regard  to  the  difficulty  of  deciding 
upon  contradictory  affidavitswhether 
it  is  proper  in  any  case  to  order  a 
change  of  the  place  of  trial,  and  to 
the  unsatisfactory  nature  of  the 
practice  and  the  conflicting  decisions 
upon  the  question  of  change  of 
venue,  it  is  better  to  refuse  applica- 
tions for  change  of  venue,  and  to 
leave  the  trial  Judge  to  apportion 
the  costs  so  as  to  do  justice,  if  it 
a[>pears  to  him  that  the  expense  has 
been  increased  by  the  yjlaintiff’s 
choice  of  a place  of  trial.  Roberts  v. 
Jones  and  Willey  v.  Great  Northern 
R.  W.  Co.,  [1891]  2 Q.  B.  194,  fol- 
lowed. McArthur  v.  Michigan  Cen- 
tral R.  W.  Go.  et  al.,  77. 

4.  Change  of — Preponderance  of 
Convenience — Expense.~\ — The  deci- 
ded cases  have  not  yet  entirely  for- 
bidden a change  of  the  place  of  trial. 

And  where  the  cause  of  action 


arose  in  the  county  of  Brant,  the 
plaintiff  and  defendants  resided 
therein,  the  defendants  swore  to 
thirteen  material  and  necessary  wit- 
nesses all  residing  in  the  county  of 
Brant  and  convenient  to  Brantford, 
the  county  town,  and  it  was  not 
disputed  by  the  plaintiff  that,  if  he 
had  to  call  any  witnesses  at  all,  they 
would  be  persons  residing  at  or  near 
Brantford  ; the  place  of  trial  was 
changed  by  order  from  Hamilton, 
which  was  named  by  the  plaintiff,  to 
Brantford  : — 

Held,  that,  although  the  difference 
in  expense  was  not  considerable,  the 
great  preponderance  of  convenience 
to  witnesses  and  parties  was  in  favour 
of  Brantford.  Brethour  v.  Brooke  et 
al,  205. 

5.  Change  of — Injury — Expense 
— Convenience — The  place  of  trial 
of  an  action  will  not  be  changed  un- 
less the  defendant  shews  that  some 
serious  injury  and  injustice  to  his 
case  will  arise  by  trying  it  where 
the  plaintiff  proposes  to  have  it  tried. 
The  question  of  injury  is  one  of 
degree,  in  which  the  elements  of 
expense  and  convenience  are  to  be 
considered. 

And  where  the  extra  expense 
could  not  exceed  $15,  and  the  place 
proposed  by  the  plaintiffs  was  not 
far  from  that  proposed  by  the  defen- 
dant, a motion  to  change  the  venue 
was  refused.  Dowie  et  al.  v.  Partlo,^ 
313. 

VERDICT. 

See  Costs,  etc.,  26 — Revivor. 


WAIVER. 

See  Appeal,  6— Writ  op  Sum- 
mons, 1,  4. 


XV.] 


DIGEST  OF  CASES. 


523 


WILL. 

See  Keference  — Trusts  and 
Trustees. 

WINDING-UP  ACT. 

1.  Company  — Winding-up  — Do- 
minion Act — Jurisdiction  of  Di- 
visional Court  — Jurisdiction  of 
Master  in  Chambers — Notice  of  Ap- 
peal— Leave  to  Appeal.'] — The  Di- 
visional Courts  are  not  constituted 
appellate  courts  for  the  purposes  of 
Dominion  judicature  under  the 
Winding-up  Act ; and  an  appeal 
does  not  lie  to  a Divisional  Court 
from  an  order  of  a Judge  in  Cham- 
bers in  a proceeding  under  that  Act. 

The  Master  in  Chambers,  or  other 
subordinate  judicial  oflScer,  has  no 
jurisdiction,  unless  by  delegation,  to 
make  an  order  in  a proceeding  under 
that  Act. 

Where  a notice  of  appeal  to  the 
Court  of  Appeal  from  an  order  of  a 
Judge  in  such  a proceeding  has  been 
given,  but  leave  to  appeal  has  not 
been  obtained,  it  is  not  necessary 
to  have  the  notice  set  aside. 

Donovan  v.  Haldane.,  14  P.  P. 
106,  distinguished.  Re  Sarnia  Oil 
Company,  182. 

2.  Leave  to  Appeal — Winding-up 

Act,  R.  S.  C.  ch.  1'29,  sec.  — Suc- 

cessive Applications.]  — Where  an 
application  for  leave  to  appeal  to  the 
Court  of  Appeal  from  a decision  in 
a matter  under  the  Winding-up  Act, 
R.  S.  C.  ch.  129,  has  been  made 
under  section  74,  and  refused  by  a 
J udge,  a fresh  application  will  not 
be  entertained  by  another  Judge. 

The  cases  in  which  successive  ap- 
plications to  successive  J udges  have 
been  favoured,  are  not  pertinent  to  a 
case  where  the  right  to  appeal,  upon 
leave,  is  sought  under  a special 

70 — VOL.  XV.  O.P.R. 


statute.  Re  Sarnia  Oil  Company, 
347. 

3.  Company — Winding-up — Ap- 
pointment of  Solicitor  to  Liquidor- 
tors.] — In  a proceeding  for  the  wind- 
ing-up of  a company,  a solicitor  who 
is  acting  for  claimants  whose  claims 
must  be  contested  by  the  liquidators, 
cannot  obtain  the  sanction  of  the 
Court  to  his  acting  also  as  solicitor 
for  the  liquidators.  Nor  will  the 
Court  sanction  the  appointment  of  a 
special  solicitor  to  act  for  the  liqui- 
dators in  the  matter  of  the  contested 
claim.  The  winding-up  must  be 
prosecuted  by  one  disinterested  soli- 
citor, whose  services  will  not  be 
divided  by  the  assertion  of  antago- 
nistic claims.  Re  Charles  Stark 
Company  (No.  2),  471. 

See  Costs,  etc.,  17. 

WORDS. 

“ Custom  ” in  R.  S.  0.  ch.  51,  sec. 
69,  sub-sec.  4>] — See  Costs,  etc.,  8. 

“ Day's  Sitting  " in  schedules  to 
R.  S.  0.  ch.  53.] — See  Arbitration 
AND  Award. 

Good  Cause"  in  Rule  1170.] — 
See  Costs,  etc.,  11,  14. 

“ Good  Reason  " in  Rule  238  (a).] 
— See  Writ  op  Summons,  2. 

Look  into"  in  Rule  1195,] — See 
Costs,  etc.,  15. 

“ Party  " in  R.  S.  0.  ch.  Jf7,  sec. 
Jf2?^—See  Appeal,  2. 

“ Party  to  the  Action  " in  55  Vic. 
ch.  Jf2,  sec.  531,  sub-sec.  5 ( 0.).] — 
See  Parties,  1. 

“ Pleading  or  other  Document " in 
Rule  395.]— See  Costs,  etc.,  1. 
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“ Sufficient  Cause  ” in  Rule  124^.^ 
— See  Costs,  etc.,  32. 

“ Taxable  Costs  of  Defence  ” in 
Rule  1172f\ — See  Costs,  etc.,  22. 

^^Within  Ontario  ” in  Rule  985.^ — 
See  Attachment  of  Debts,  2. 


WRIT  OF  SUMMONS. 

1.  Indorsement  of  Character  of 
Parties — Rule  224 — Irregularity — 
Waiver — Statement  of  Claim — Want 
of  Conformity  — Striking  Out  — 
Amendment  — The  writ  of  summons 
was  indorsed  only  with  a claim  for 
damages  for  negligence  and  breach 
of  trust  on  the  part  of  the  defen- 
dants in  the  investment  of  moneys 
upon  mortgage.  There  was  no  in- 
dorsement of  the  character  of  par- 
ties. The  defendants  appeared,  and 
the  plaintiff  thereupon  delivered  a 
statement  of  claim  in  which  it  was 
set  forth  that  the  plaintiff  was  the 
administrator  of  one  who  was  in  her 
lifetime  entitled  to  the  moneys  in- 
vested by  the  defendants.  It  was 
shewn  that  one  of  the  defendants 
was  fully  aware  of  all  the  facts  of 
the  case,  and  of  the  capacity  in 
which  the  plaintiff  sued. 

Upon  a motion  by  the  defendants 
to  strike  out  the  statement  of  claim 
as  embarrassing  in  that  it  did  not 
follow  the  writ : — 

Ileld^  that  the  defendants  by  en- 
tering an  appearance,  instead  of 
moving  against  the  writ,  had  waived 
the  irregularity  of  the  plaintiff  in 
not  stating  the  character  of  the  par- 
ties, as  required  by  Rule  224  : — 

Held^  also,  that  as  the  statement 
of  claim  shewed  the  character  in 
which  the  plaintiff  was  suing,  it  was 
not  necessary  to  amend  the  writ. 
McNah  V.  Macdomiell  et  al.,  14. 


[VOL. 

2.  Extending  Time  for  Service — 
Rule  288 — Ex  Parte  Order — Rescis- 
sion of — Rule  586 — Jurisdiction  of 
Master  in  Chambers-'"^  Good  Reason  ” 
— Statute  of  Limitationsf\ — Where 
an  order  has  been  made,  on  the  ex 
parte  apjdication  of  the  plaintiff, 
under  Rule  238  (a),  extending  the 
time  for  service  of  the  writ  of  sum- 
mons, it  is  open  to  the  defendant  to 
move  against  it  within  the  time  or 
extended  time  prescribed  by  Rule 
536,  and  to  shew,  if  he  can,  that 
there  was  no  good  reason  for  making 
it,  even  though  the  result  of  setting 
it  aside  may  be  that  the  action  will 
be  defeated  altogether  by  the  opera- 
tion of  the  Statute  of  Limitations. 

The  Master  in  Chambers,  where 
he  has  made  such  an  order,  has 
jurisdiction  under  Rule  536  to  re- 
consider and  rescind  it. 

The  reason  offered  by  the  plain- 
tiffs for  an  extension  of  the  time  for 
service  of  the  writ  was  that  until 
they  should  ascertain,  by  the  result 
of  the  reference  in  another  pending 
proceeding,  that  there  had  been  a 
fund  in  the  hands  of  one  of  the  de- 
fendants, in  respect  of  which  it 
would  be  worth  while  to  prosecute 
this  action,  it  would  be  advisable  te 
delay  the  service  of  the  writ,  as,  in 
the  event  of  there  being  no  fund, 
this  action  would  be  useless.  There 
had  been  delay  in  prosecuting  the 
reference  in  the  other  proceeding, 
the  plaintiffs  having  the  conduct  of 
it.  The  Master  in  Chambers,  upon 
the  application  of  the  defendants,, 
set  aside  his  o wn  ex  parte  order  ex- 
tending the  time  for  service  of  the 
writ,  and  his  decision  was  affirmed 
by  a Judge  in  Chambers  and  a Divi- 
sional Court : — 

Held,  that  the  three  tribunals 
could  not  be  said  to  have  been 
wrong  in  holding  that  no  good 
reason  was  shewn  for  extending 
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the  time,  Howland  et  al.  v.  Domi- 
nion Bcmk  et  al,,  56. 

3.  Service  out  of  Jurisdiction — 
Jltde  271  (b)  and  ( g ).\ — Action  by 
an  alleged  creditor  of  one  of  the  de- 
fendants to  set  aside  a conveyance  of 
land  in  Ontario  by  that  defendant  to 
another,  as  fraudulent.  The  plain- 
tiff claimed  to  be  a creditor  in  re- 
spect of  a promissory  note  made  and 
payable,  and  the  makers  of  which 
resided,  out  of  the  jurisdiction,  but 
he  did  not  seek  judgment  upon  the 
promissory  note : — 

Held,  a case  in  which,  under  Rule 
271  (6),  service  of  the  writ  of  sum- 
mons effected  out  of  the  jurisdiction 
was  allowable. 

The  different  sub-rules  of  Rule 
271  are  disjunctive  j and  under  (6) 
it  is  not  necessary  that  the  whole 
subject-matter  of  the  action  should 
come  within  its  provisions. 

Semhle,  also,  that  the  case  came 
within  sub-rule  {g)  ; for,  although 
the  defendant  alleged  to  be  within 
the  jurisdiction  had  not  been  served, 
it  was  not  necessary  (assuming  that 
service  within  the  jurisdiction  is 
requisite  to  bring  the  case  within 
the  sub-rule),  that  she  should  be 
served  first,  but  only  that  the  ser- 
vice without  should  not  be  allowed 
until  the  service  within  had  been 
effected,  and  an  adjournment  for 
that  purpose  might  be  granted. 
Livingstone  v.  Sihhald  et  al.,  315. 

4.  Service  out  of  Jurisdiction — 
Rule  271 — Objection  to  Allowance  of 
Service — Waiver — Appearance — Or- 
der for  Security  for  Costs  ~ Opposing 
Motion  for  Judgment — Decision  of 
C ourt  of  G o-ordinate  J urisdiction.^ — 
A defendant  by  entering  an  appear- 
ance in  an  action  submits  himself  to 
the  jurisdiction  of  the  Court,  and 
waives  his  right  to  move  against  an 


order  permitting  service  of  the  writ 
of  summons  to  be  made  upon  him 
out  of  the  jurisdiction. 

But  where  a defendant  does  not 
really  intend  to  waive  his  objection 
to  the  jurisdiction,  he  does  not,  by 
obtaining  an  order  for  security  for 
costs  and  opposing  a motion  for 
speedy  judgment,  estop  himself  from 
so  moving. 

A Court  is  not  bound  by  the  deci- 
sion of  a Court  of  co-ordinate  juris- 
diction, where  the  matter  is  one  of 
jurisdiction  and  involving  the  set- 
tling of  a new  practice. 

The  plaintiff,  a foreigner,  sued  the 
defendant,  also  a foreigner,  upon  a 
foreign  judgment,  and,  alleging  that 
the  defendant  was  the  owner  of  lands 
in  Ontario,  also  claimed  relief  by  way 
of  equitable  execution  against  such 
lands  and  an  interim  injunction  res- 
training the  defendant  from  dealing 
therewith : — 

Held,  by  the  Master  in  Chambers, 
not  a case  in  which  service  of  the 
writ  of  summons  out  of  the  jurisdic- 
tion could  be  allowed  under  any  of 
the  provisions  of  Rule  271.  Sears 
V.  Meyers  : Heath  v.  Meyers,  381, 
456. 

5.  Service  out  of  Jurisdiction — 
Rule  271 — Action  for  Alimony — 
Domicil.^ — In  an  action  for  alimony 
the  wric  of  summons  was  served 
upon  the  defendant  out  of  the  juris- 
diction, and  upon  a motion  to  set 
aside  the  service  it  appeared  that 
the  plaintiff  and  defendant  were 
married  in  Ontario  in  1889,  where 
the  defendant  had  resided  for  forty 
years  prior  to  1886  ; that  in  that 
year  he  had  been  appointed  to  a per- 
manent position  in  the  North-West 
Territories,  and  had  then  sold  his 
dwelling-house  in  Ontario  and  gone 
to  reside  in  the  North-West,  where 
his  daughter  and  her  husband  and 
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children  lived,  and  where  he  had  ever 
since  remained,  only  visiting  Ontario 
on  a few  occasions.  He  swore  that 
he  had  no  intention  of  returning  to 
Ontario  to  live.  It  also  appeared 
that  the  plaintiff,  shortly  after  the 
marriage,  accompanied  the  defen- 
dant to  his  home  in  the  North-West, 
and  lived  with  him  for  about  nine 
months,  when  she  left  him  and  pro- 
ceeded to  Ontario  for  business  pur- 
poses ; that  she  never  returned  to 
the  defendant,  and  had  since  resided 
chiefly  in  the  United  States  of 
America,  and  since  the  commence- 
ment of  this  action  had  stated  on 
oath,  in  another  cause,  that  she  re- 
sided in  the  United  States : — 

Held^  that  the  defendant  had  ac- 
quired a domicil  in  the  North-West 
Territories,  and  that  the  plaintiff 
had  not  acquired  a distinct  domicil 
in  Ontario  since  she  left  her  hus- 
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band ; and,  therefore,  it  was  not  a 
case  in  which  service  of  the  writ  of 
summons  was  permissible  under  Kule 
271  (c)  or  (e).  Allen  v.  Allen,  458. 

6.  Service  out  of  Jurisdiction — 
Rule  271 — Objection  to  Allowance  of 
Service — Waiver  — Appearance  — 
Leave  to  Appeal. — Upon  a motion 
by  the  defendant  for  leave  to  appeal 
from  the  decision  of  the  Common 
Pleas  Divisional  Court,  ante  : — 
Held,  that  the  defendant  by  ap- 
pearing had  submitted  to  the  juris- 
diction, and  the  justice  of  the  case 
consisted  in  allowing  him  to  remain 
in  the  position  in  which  he  had 
placed  himself ; and  there  was  no 
reason  for  giving  leave  to  appeal. 
Sears  v.  Meyers,  456. 

See  Judgment,  1. 


Amendments  to  the  Consolidated  Rules. 

The  following  Rule  was  passed  by  the  Supreme  Court 
of  Judicature  for  Ontario  on  Saturday  21st  October, 
1893: 

146  (a.)  After  the  1st  of  October,  1893,  interest  is  to  be 
credited  upon  moneys  paid  into  Court  only  after  the  same 
have  been  in  Court  for  fifteen  days. 

The  following  amendments  to  Consolidated  Rules  1170 
and  1172  were  made  by  the  Supreme  Court  of  Judicature 
for  Ontario,  on  Saturday  4th  November,  1893 : 

It  is  ordered  that  Rule  1170  be  amended  by  striking 
out  the  proviso  and  substituting  therefor  the  following 
proviso  after  the  word  “ Equity”  in  the  7th  line  : 

Provided  that,  where  any  action  or  issue  is  tried  by  a 
jury,  the  costs  shall  follow  the  event,  unless,  upon  applica- 
tion made  at  the  trial,  the  Judge  before  whom  the  action 
or  issue  is  tried,  in  his  discretion,  otherwise  orders. 

It  is  ordered  that  Rule  1172  be  amended  by  striking 
out  the  words  “ or  Court  ” in  the  4th  line  thereof. 
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SUPREME  COURT  OF  JUDICATURE  FOR 
ONTARIO. 


December  29th,  1893. 

Ordered,  that  Rules  210,  2II,  212  are  hereby  repealed, 
and  the  following  are  substituted  therefor  : 

210.  A Judge  shall  be  at  Osgoode  Hall  every  week, 
except  vacation,  for  the  purpose  of  disposing  of  all  business, 
except  trials,  which  may  be  transacted  by  a single  Judge. 
All  applications  during  the  week  are  to  be  made  to  the 
Judge  assigned  to  take  the  weekly  work. 

211.  The  business  of  the  weekly  sittings  shall  be  as 
follows  : Monday  and  Friday,  Chambers  business  (motions 
first,  appeals  afterwards) ; Tuesday,  Wednesday  and  Thurs- 
day, Court  business. 

212.  All  business,  except  ex  'parte  motions,  is  to  be 
entered  on  a list  for  each  Court  day  and  to  be  disposed  of 
in  the  order  of  entry,  unless  otherwise  directed  by  the 
J udge. 

212a.  Lists  shall  be  prepared  by  the  proper  officers  of 
all  Court  business  for  each  day  in  which  the  cases  and 
matters  shall  be  entered  in  the  order  in  which  the  praecipes 
are  filed  with  the  officer. 

2126.  The  above  Rules  shall  come  into  operation  on  and 
after  the  8th  of  January,  1894,  and  prior  publication  in 
the  Ontario  Gazette  is  hereby  dispensed  with. 

A list  of  non-jury  cases  to  be  tried  at  Toronto  shall  be 
prepared  by  the  proper  officer,  upon  which  he  shall  enter 
all  actions  wherein,  after  close  of  the  pleadings,  notice  of 
trial  has  been  given  by  either  party. 
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Either  party  .shall  be  at  liberty  to  give  ten  days’  notice 
of  trial  in  respect  of  such  non-jury  cases,  and  to  enter  the 
same  on  the  trial  list. 

Such  actions  may  be  tried  in  the  order  in  which  they 
are  entered  at  the  current  oi  next  available  sittings  of  the 
Court. 


January  4th,  1894. 

Ordered  that, 

In  cases  of  non-jury  actions  to  be  tried  at  Toronto  notice 
of  trial  may  be  as  follows  : 

In  the  High  Court  of  Justice, 

Division 

A.  B.  V.  C.  D. 

Take  notice  of  trial  of  this  action  [or  the  issues  in  this  action  ordered 
to  be  tried]  at  the  city  of  Toronto  in  ten  [or  five]  days  after  the  service 
hereof,  or  as  soon  thereafter  as  the  Court  may  be  sitting  for  the  trial  of 
actions  without  a jury. 

Dated,  etc. 

To  Z.  defendant’s  solicitor, 

(or  as  the  case  may  be). 

After  the  expiration  of  the  time  mentioned  in  the  notice 
of  trial  of  an  action  in  Toronto  without  a jury,  either  party 
may  enter  the  action  for  trial.  If  both  parties  enter  the 
action  for  trial  it  shall  be  tried  in  the  order  of  the  plain- 
tiff’s entry. 

The  party  entering  the  action  for  trial  in  Toronto  with- 
out a jury  shall  at  the  time  of  the  entry  thereof  deliver  to 
the  proper  officer  one  copy  of  the  whole  of  the  pleadings 
in  the  action  for  the  use  of  the  Judge  at  the  trial,  such 
copy  to  be  certified  as  a true  copy  by  the  officer  having 
charge  of  the  pleadings  filed,  and  to  be  called  the  record. 

Actions  to  be  tried  in  Toronto  without  a jury  may  be 
entered  for  trial  before  or  during  any  sittings  for  the  trial 


X.  Y. 

plaintiff’s  solicitor, 

(or  as  the  case  may  be). 
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of  actions  without  a jury ; but  no  such  action  shall  be 
placed  on  the  peremptory  list  for  trial  before  the  day 
following  that  on  which  the  same  is  entered. 


Sittings  of  the  High  Court  of  Justice  in  the  several 
county  towns,  or  places,  for  the  trial  of  criminal  cases  and 
of  civil  cases,  with  and  without  a jury,  shall  in  each  year 
hereafter,  unless  otherwise  ordered,  be  held  as  set  forth  in 
the  schedules  “ A ” and  “ B ” hereunder  written,  and  the 
days  of  beginning  shall  be  fixed  by  the  Judges  as  heretofore. 

SCHEDULE  “A”  REFERRED  TO  IN  THE  FOREGOING  RULE. 

Spring  Assizes  or  Sittings. 


With  Jury. 

Without  Jury. 

Commencement. 

Milton  (and  without  jury). 
L’Orignal  (and  without 
jury). 

St.  Thomas. 

Belleville. 

St.  Catharines. 

Ottawa. 

Owen  Sound. 

Cornwall. 
Chatham. 
Walker  ton. 

During  the  week  beginning 
5th  March. 

Brampton  (and  without 
jury). 

Cobourg. 

Sandwich. 

Goderich. 

Toronto. 

Brockville. 

During  the  week  beginning 
12th  March. 

Orangeville  (and  without 
jury). 

Peterborough. 

Woodstock. 

Sarnia. 

Kingston. 

Barrie. 

Brantford. 

During  the  week  begin- 
ning 19th  March. 

Lindsay. 

Stratford. 

London. 

During  the  week  begin- 
ning 26th  March. 

Pembroke  (and  without 
jury). 
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Spring  Assizes  or  Sittings — Continued. 


With  Jury. 

Without  Jury. 

Commencement. 

Cornwall. 

Perth  (and  without  jury). 
Walkerton. 

Hamilton. 

Guelph. 

Simcoe. 

W hitby. 
Owen  Sound. 

During  the  week  begin- 
ning 2nd  April. 

Toronto  (civil). 
Chatham. 

Ottawa. 

St.  Thomas. 

During  the  week  begin- 
ning 9th  April. 

Brock  ville. 

Brantford. 

Berlin  (and  without  jury). 

Belleville. 

Sandwich. 

Peterborough. 

Woodstock. 

Sarnia. 

During  the  week  begin- 
ning 16th  April. 

Kingston. 

Barrie. 

Welland(and  without  jury). 

St.  Catharines. 
Cobourg. 

During  the  week  begin- 
ning 23rd  April. 

Napanee(and  without  jury). 
Cayuga  (and  without  jury). 
Toronto  (criminal). 

Picton  (and  without  jury). 
Simcoe. 

London. 

During  the  week  begin- 
ning 30th  April. 

Whitby. 

Guelph. 

Goderich. 

Hamilton. 

During  the  week  begin- 
ning 7th  May. 

Stratford. 

Lindsay. 

During  the  week  begin- 
ning 14th  May. 

And  at  Sault  Ste.  Marie,  Port  Arthur  and  Rat  Portage, 
with  and  without  a jury,  on  such  days  during  the  months 
of  May  and  June,  or  in  either  of  them,  as  may  be  appointed 
by  the  Judge  assigned  to  take  the  same. 

And  at  Bracebridge  and  Parry  Sound,  with  and  without 
a jury,  on  such  days  during  the  months  of  July  and  August, 
or  either  of  them,  as  may  be  appointed  by  the  Judge,  or 
Judges,  respectively  assigned  to  take  the  same. 
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SCHEDULE  “ S ” REFERRED  TO  IN  THE  FOREGOING  RULE. 
Autumn  Assizes  or  Sittings. 


With  Jury. 

Without  Jury. 

Commencement. 

Milton  (and  without  jury). 
L’Orignal  (and  without 
jury). 

Owen  Sound. 

St.  Catharines. 

St.  Thomas, 

Belleville. 

Ottawa, 

Cornwall. 

Chatham. 

Walkerton. 

During  the  week  begin- 
ning 10th  September. 

Brampton  (and  without 
jury). 

Cobourg. 

Sandwich. 

Goderich. 

Toronto. 

Brockville. 

During  the  week  begin- 
ning 17th  September. 

Orangeville  (and  without 
jury). 

Peterborough. 

Woodstock. 

Sarnia. 

Kingston. 

Barrie. 

Brantford. 

During  the  week  begin- 
ning 24th  September. 

Lindsay. 

Stratford. 

Pembroke  (and  without 
jury). 

London. 

During  the  week  begin- 
ning 1st  October. 

Cornwall. 

Perth  (and  without  jury), 
Hamilton. 

Guelph. 

Walkerton. 

Simcoe. 
Whitby. 
Owen  Sound. 

During  the  week  begin- 
ning 8th  October. 

Toronto  (civil). 
Chatham. 

Ottawa. 

St.  Thomas. 

During  the  week  begin- 
ning 15th  October. 

Brockville. 

Berlin  (and  without  jury). 
Brantford. 

Belleville. 

Sandwich. 

Sarnia. 

Peterborough. 
VV  oodstock. 

During  the  week  begin- 
ning 22nd  October. 

RULES. 


vii 


Autumn  Assizes  or  Sittings — Continued. 


With  Jury. 

Without  Jury. 

Commencement. 

Barrie. 

Kingston. 

Welland  (and  without  jury). 

St.  Catharines. 
Cobourg. 

During  the  week  begin- 
ning 29th  October. 

Napanee(and  without  jury). 
Cayuga  (and  without  jury). 
Toronto  (criminal). 

Picton  (and  without  jury). 
Simcoe. 

London. 

During  the  week  begin- 
ning 5th  November. 

Whitby. 

Guelph. 

Goderich. 

Hamilton. 

During  the  week  begin- 
ning 12th  November. 

Lindsay. 

Stratford. 

During  the  week  begin- 
ning 19th  November. 

And  at  Sault  Ste.  Marie,  Port  Arthur  and  Rat  Portagfe, 
with  and  without  a jury,  on  such  days  during  the  months 
of  October  and  November  and  December,  or  in  either  or 
any  two  of  them,  as  may  be  appointed  by  the  Judge  as- 
signed to  take  the  same. 

And  the  winter  assizes  and  sittings  at  the  cities  of 
Toronto,  with  a jury,  and  at  Ottawa,  Hamilton,  and 
London,  respectively,  with  and  without  a jury,  on  such 
days  during  the  week  in  which  occurs  the  second  Monday 
in  January  as  may  be  appointed  by  the  Judges  respectively 
assigned  to  take  the  same. 


